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m  MEMORIAM. 


GILBERT  B.  REED. 

At  a  session  of  tiie  supreme  court  held  on  the  17th  day  o£ 
Hay,  1898,  Mr.  Geor^  Q.  Richmond  on  behalf  of  the  Colo- 
lado  State  Bar  Association  and  the  Denver  Bar  Association 
presented  to  the  court  the  following  resolutions : 

Whereas,  Death  has  again  invftded  our  ranks,  and  taken  fram  ns  a 
distingaiahed  lawyer  and  jurist,  Gilbert  B.  Reed ; 

Ahd  Whereas,  It  is  due  to  the  character  which  be  built  up  as  a  law- 
yer and  Jurist,  that  we  who  have  been  hia  oompanions  in  at  least  part 
cpf  bis  joamej  Bhonld  honor  his  momory  with  a  fitting  testimonial  of 

Thertfon.  Se»olved,  That  in  the  death  of  Gilbert  B.  Raed  the  bar  and 
the  community  have  sustiuned  the  loss  of  a  member  who  conscientiously 
dischai'ged  tbe  manifold  duties  which  devolved  upon  him,  whose  learn- 
tog  and  talents  dignified  his  profession,  and  advanced  the  bench,  and 
wbo«e  life  and  latmra  have  been  of  permanent  and  substantial  value  to 
tbe  world. 

Retolved,  That  we  tender  to  the  bereaved  widow  and  family  our 
heartfelt  sympathy  in  this  hour  of  their  great  afflictJon. 

Setolved,  That  a  copj'  of  these  resolutions  be  presented  to  the  supreme 
court  of  tbi«  state,  the  court  of  appeals  and  the  district  court  of  the 
United  States,  with  the  request  that  they  be  spi'ead  upon  their  records. 
Alao  that  a  copy  be  sent  to  hia  sorrowing  family. 

Charles  D.  Hayl.  Clinton  Reed,  Flatt  Rogers,  committee. 

Hr.  Richmond,  in  presenting  the  reaolutiona,  spoke  its  follows : 

"  The  dnly  of  presenting  to  this  court  i-esoiutiona  reltttive  to  the  death 
of  the  Hon.  G.  B.  Reed  has  fallen  to  my  lot  through  the  officials  of  the 
Denver  Bar  association.  I  would  that  some  other  more  eloquent  and 
better  informed  as  to  the  earlier  years  of  Brother  Reed  hftd  been  selected. 
Bat  in  the  latter  years  of  his  life  Iwas  intimately  associated  with  him  ah 
a  member  of  tbe  supreme  court  commission  and  of  the  court  of  appeals. 
Of  his  earlier  career  as  a  member  of  the  bar  I  have  no  personal  knowl- 
edge, although  I  knew  of  him  and  of  his  general  reputation  as  an  attor- 
ney of  extensive  practice,  astute,  strong  intellectuality,  able  in  the 
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presentation  of  bia  causes,  and  one  to  be  feared  by  litigants  in  crow- 
esamf  nation. 

"  From  the  year  1869  up  to  and  inclusive  of  a  part  of  the  yettr  lf)93. 
I  WAS  daily  associated  with  him,  and  I  can  tinithfully  say  that  his  inter- 
est in  the  labors  of  the  court  from  the  time  of  his  rkppointment  to  the 
day  of  bis  death  never  wavered.  He  loved  the  woric  and  often  during 
those  p«nods  of  broken  healtli  when  he  was  compelled  to  suspend  his 
duties,  he  was  in  constant  commuication  with  his  associatesi,  and  at  all 
times  making  practical  and  beneficial  suggestions.  He  had  bia  own 
way  of  thinking  and  acting,  nnd  like  most  self-made  men  who  have 
foi*(;ed  aside  competition  and  lived  down  detraction,  he  did  not  coin  his 
cheeks  to  smiles  or  dissemble  his  real  feelings,  which  were  possibly  too 
little  in  sympathy  with  the  faults  and  weaknesses  of  human  nature.  It 
might  be  said  of  him,  as  it  was  of  Cardinal  Wulsey,  that  he  was 
" '  Loftf  and  sour  to  those  that  loved  him  not. 
But  to  those  that  sought  him,  sweet  as  summer.' 

"While  blunt,  unyielding  nnd  at  times  eynicai  towards  the  world,  be 
was  in  a  peculiar  degree  genial  and  loyal  to  his  friends.  He  was  ever 
opposed  to  ostentation  and  display,  and  was  not  much  in  sympathy  with 
the  practice  of  holding  meetings  of  tlie  bar  and  passing  fulsome  reso- 
lutions whenever  a  member  should  pass  away.  He  had  no  fidse  pride ; 
sprung  fri>m  the  people  and  was  of  a,  race  whose  vocation  was  labor. 
He  sprang  ut  a  bound  from  the  last  to  the  firat  place  in  the  profession . 
He  leaves  in  the  hearts  of  his  friends  the  tenderesC  and  proudest  reool- 
leotions.  He  was  honest  in  his  opinions,  faithful  in  his  duties,  and 
Above  all,  an  earnest,  sincere,  generous  and  brave  man." 

Chibp  Jitbticb  Campbell  responded  as  follows : 

"It  is  well  said  by  Judge  Richmond  that  the  late  Judge  Reed  did  not 
encourage  the  practice  of  bar  associations  in  passing  fulsome  resolu- 
tions, or  of  attorneys  making  laudatory  speeches  in  prusenting  to  the 
courts  such  resolutions  when  a  member  of  the  bar  passed  away.  Prob- 
ably if  he  had  been  consulted  as  to  what  should  be  dune  in  his  own  case, 
he  would  have  asked  only  for  a  formal  recignilion  of  his  life  work. 

"It  was  not  the  privilege  of  the  present  members  of  this  court  to 
know  Gilbert  B.  Reed  as  a  lawyer  duiing  the  early  days  of  the  territory, 
or  the  first  few  years  of  the  state's  history.  With  his  cai-eer  upon  the 
appellate  bench  of  the  state  we  are  familiar. 

"  He  was  always  a  bold  man,  aggressive,  fearless  in  tho  expression 
nf  opinion,  and  when  once  he  took  his  stand,  indiSerent  to  criticism. 
So  positive  were  his  oonvictions  that  he  was  incapable  of  taking  a  neu- 
tral position  upon  any  question.  His  thought  was  clear,  his  espression 
incisive ;  and,  whether  one  agreed  with  or  dissented  from  his  conclusion, 
there  was  no  difficulty  in  ascertaining  what  he  meant.     His  industi^ 
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was  conspicuous^ften  far  beyond  iiis  stren^li.  And  whea,  dtiiiiig 
the  oloaing  years  of  his  life,  the  phjaiual  powers  begAii  to  wane,  it  was 
pailietic  to  witness  tlie  fidelity  to  offlcitil  duty  that  frequently  led  him 
uidnly  to  tax  bis  strength  with  labora  that  he  would  not  shirk. 

"The  fame  of  the  advocate  is  usually  ephemeral,  and,  in  the  nature 
of  things,  his  reputation  is  in  the  keepings  of  the  comparatively  few  wlio 
are  privileged  to  hear  his  speeches.  The  true  measure  of  Judge  Reod's 
abilities  are  the  opinions  of  which  he  was  the  author,  found  in  the  re- 
ported decisions  of  this  court  and  the  court  of  appeals. 

"Tliese  resolutions  fitly  cbai-acterize  Judge  Reed's  capiibilities  as  a 
lawyer,  and  are  discriminating  in  attributing  to  him  certain  qualities  as 
ajndga. 

"  In  accordance  with  the  joint  request  of  the  Colorado  State  Bar  asso- 
ciation and  the  Denver  Bar  association,  in  whose  behalf  they  were 
framed  and  presented  here,  a  copy  of  them  will  be  spread  upon  the 
records  of  this  oonrt,  and  it  is  so  ordered." 


b,GoogIc 


b,  Google 


CASES  AT  LAW  AND  IN  CHANCERY 


DETEBHIHSD  IS  THE 


SUPREME    COURT 

STATE  OF  COLORADO. 


APRIL  TERM,  1897. 


ISO.  SS2S.1 
Thb  Boabd  or  CoTiNTT  Commissioners  of  Lake 

COUNTT  V.  StANDLBT. 


L  CotniTT  Bonds — CouBTmrrroBAL  Law, 

Ad  l*aiie  of  eooDty  bonds  bagod  upon  an  indivisible  c- 

ces8  of  tbs  Amount  of  indebtedness  whicb  maj'  be  incurred  under 

the  constitution,  is  Toid  as  to  the  whole  issue. 
S.  Same. 
An  issue  of  funding  bonds  by  a  oonotj  in  exchange  for  valid  warrants 

is  not  a  creation  of  a  new  debt. 

3.  Same. 

The  validity  of  a  bond  Issued  in  oomplianoe  with  the  fnnding  act  of 
1881  la  exchange  for  ontstaudlng  valid  oouDty  warrants  is  not  si- 
fected  by  the  fact  that  other  bonds  of  the  same  series  were  issued 
in  exchange  for  invalid  warrants. 

4.  Samb — Bvtdencb. 

The  test  and  criterion  by  wblch  the  power  of  a  oounty  to  Incur  indebt- 
Mlness  under  the  constitutional  limitation  is  to  be  determined  is 
the  asseasment  of  the  preceding  year,  until  that  of  the  succeeding 
year  bas  b«en  revised  by  the  state  board  of  equaliiatfon  and  certi- 
Hed  to  the  clerks  of  the  respeotlve  oounties.  When  an  assessment 
has  been  revised,  completed  and  certided  by  said  board.  It  super- 
VOL.  XXIV— 1  (1) 


b,GoogIc 


2  Lake  Cocstt  t.  Stasdlet.         [Aprii  T^ 

•edea  tbe  preceding  >neaament  mod  [umishea  the  Tmloation  which 
must  determine  the  power  of  m  cono^  to  conti«ot  f  ataro  iodebted- 

5.  Samb — BuBDKN  or  Pboof. 

A  DOimty  aeeUog  to  evade  liabili^  on  its  wanaotB  on  the  gronnd  Uutt 
their  Issue  was  Id  exceas  of  the  coDstitutional  limit,  mnat  aaaume 
the  burden  of  proting  facts  showing  their  inTaliditf. 

Appeal  from  the  I>utriet  Coitrt  of  Arapahoe  County. 

Tbis  is  an  action  brought  by  the  appellee  against  the  appel- 
huit  upon  certain  coupons  aggregating  the  snm  of  $6,400, 
and  being  for  interest  on  certain  bonds  issued  by  Lake  county 
on  the  2d  day  of  Januaiy,  1882.  The  complaint  In  sub- 
stance aveiB : 

That  on  the  first  day  of  January,  1882,  one  Thomas  Cor- 
bett  was  the  owner  and  holder  of  certain  warrants  of  the 
county  of  Lake,  which  were  in  amount,  number  and  date  as 
follows : 

No.  484  for  the  sum  of  $589.12,  dated  July  17, 1879. 

No.  578  for  the  sum  of  *2,500,  dated  September  1, 1879. 

No.  590  for  the  sura  of  *800,  dated  October  2,  1879. 

No.  599  for  the  sum  of  il.lOO,  dated  October  9, 1879. 

No.  601  for  the  sum  of  fl.OOO,  dated  October  9,  1879. 

No.  603  for  the  sum  of  $1,000,  dated  October  9,  1879. 

No.  605  for  the  sum  of  $1,000,  dated  October  9, 1879. 

No.  994  for  the  sum  of  $347.50,  dated  October  9, 1879. 

That  said  warrants  wore  duly  issued  for  and  on  account 
of  indebtedness  incurred  and  contracted  a  long  lime  before 
the  issuance  thereof,  to  wit,  on  April  26,  and  on  May  3, 1879 ; 
and  on  dates  subsequent  thereto,  and  before  the  valuation  of 
the  property  of  Lake  county  had  reached  the  amount  of  one 
million  dollars ;  that  they  had  been  presented  and  roistered 
in  accordance  with  the  statutes  in  such  case  made  and  pro- 
vided ;  that  said  warrants  were  valid,  and  evidenced  an  in- 
debtedness with'm  the  constitutional  limitation ;  avers  that 
the  assessed  value  of  the  property  in  Lake  county  for  the 
year  1877  was  $364,511.40,  and  for  the  year  1878,  $603,858.92 ; 
that  on  the  first  day  of  January,  1882,  there  was  due  on  the 
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warrants  above  mentioned,  for  principal  and  interest,  the  sum 
of  $10,232.70 ;  that  on  that  date  the  county  of  Lake,  in  com- 
pliance vnth  tiie  provisions  of  the  statute  in  such  case  made 
and  provided,  proceeded  to  fond  the  indebtedne^  of  said 
county,  and  issued  therefor  funding  bonds  of  said  county, 
vitix  interest  coupons  attached ;  and  thereupon  delivered  to 
said  Corbett  ten  bonds  for  $1,000  each,  in  exchange  for  the 
B^d  warrants  above  mentioned  These  bonds  were  numbered 
as  foUows:  185, 186, 187,  188, 189,  190,  198,  194,  195  and 
196 ;  which  were  duly  sold,  transferred  and  assigned  to  this 
plaintiff,  who  is  now,  and  ever  since  has  been  the  owner  and 
holder  of  said  bonds  and  the  coupons  thereto  attached. 

That  the  county  of  Lake  paid  all  the  coupons  upon  each 
of  said  bonds  up  to  the  coupons  following  the  date  of  July  1, 
1885 ;  that  since  that  time  the  county  of  Lake  has  &iled, 
refused  and  neglected  to  pay  any  of  said  coupons,  and  that 
there  is  now  due  from  said  county  on  each  of  said  bonds 
sixteen  coupons  of  $iO  each,  for  and  on  account  of  interest 
on  the  bonds  above  mentioned. 

A  demurrer  to  the  complaint  was  interposed  and  over- 
ruled. Thereupon  the  defendant  answered,  specifically  deny- 
ing and  admitting  certun  allegations  of  the  complaint ;  and 
among  other  afGrmative  defenses,  averred  that  at  the  time 
the  indebtedness  evidenced  by  said  warrants  and  bonds  ac- 
crued (except  the  sum  of  $689  due  July  17, 1879)  the  aff- 
sessed  valuation  of  said  county  exceeded  one  million  dollars ; 
and  that  the  ^gregate  amount  of  the  indebtedness  of  said 
county,  exclusive  of  the  debts  contracted  before  the  adoption 
of  the  constitution,  exceeded  at  that  time  tiie  sum  of  six  dol- 
lars on  each  $1,000  of  said  valuation.  Defendant  further 
averred  that  the  assessed  valuation  of  the  county  of  Lake 
for  the  year  1879  was  the  sum  of  $3,485,628 ;  for  the  year 
1880,  the  sum  of  $11,426,189  j  for  the  year  1881,  the  sum  of 
$16,428,403,  subsequently  and  in  the  year  1882,  rebated  to 
$5,017,000;  that  the  floating  indebtedness  of  said  county  for 
the  year  1879  was  $86,146.81 ;  and  for  the  year  1881,  exclu- 
sive of  the  bonded  indebtedness,  was  1^  sum  of  $312,562.58 ; 
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for  the  year  1881,  up  to  and  mcluding  the  6th  day  of  Sep- 
tember, 1883,  the  floating  indebtedness  of  said  county  (ex- 
clusive of  its  bonded  indebtedness — then  amounting  tA 
$55,000—)  was  *500,000 ;  that  the  amount  of  indebtedness  of 
Bald  county  which  the  board  of  county  commisaionera  could 
alone  have  funded,  and  the  question  of  funding  whicb  could 
Iiave  been  submitted  to  the  lawful  voters  of  said  county  at 
the  election  of  1881,  was  the  sum  of  $15,000 ;  (assuming  sud 
bonded  indebtedness  to  be  void).  Yet  the  board  o£  county 
commissioners  of  said  county,  wroi^ully  and  unlawfully  is- 
sued bonds  to  the  amount  of  $500,000,  of  which  the  bonds  of 
plaintiff  were  a  part. 

Plaintiff,  by  replication,  specifically  denied  the  material 
averments  of  the  answer.  Upon  the  trial  the  following 
^reed  statement  of  facts  was  admitt«d  in  evidence  : 

"  For  the  purposes  of  trial  of  this  action  the  following  facts 
are  hereby  stipulated  and  ^^reed  upon,  and  the  same  are  to 
be  admitted  in  evidence,  so  far  as  they  are  relevant,  compe- 
tent and  material  under  the  issues  joined : 

"  First — It  is  agreed  that  the  warrants  mentioned  in  the 
complaint  herein,  as  having  been  presented  by  Thomas  Cor^ 
bett  for  the  purpose  of  exchange  into  bonds,  were  in  num- 
bers, amounts  and  dates  as  stated  in  said  complaint. 

"  Second — That  said  warrants  and  the  interest  thereon 
were  converted  into  bonds  as  a  part  of  the  bond  issue  of  Lake 
county,  amounting  to  $500,000  in  1882 ;  and  said  warrants 
were  exchanged  for  bonds  of  tbat  issue,  which  were  after- 
wards and  have  been  duly  numbered  185, 186, 187, 188, 189 
and  190, 193, 194, 195  and  196,  and  that  the  preceding  bonds, 
numbered  from  1  to  184  inclusive,  had  been  issued  before 
that  time  and  were  for  $1,000  each,  tbe  whole  being  a  part  of 
said  bonded  issue  of  $500,000,  all  of  which  were  issued  prac- 
tically at  the  same  time,  in  1882. 

"  Third — It  is  agreed  that  the  said  Joseph  Standley  is  the 
owner  of  said  bonds  and  acquired  such  ownership  before  the 
commencement  of  this  suit,  and  that  no  notice  as  to  their 
invalidity,  except  implied  notice,  arising  from  the  face  of 
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said  bondB,  the  statutes,  records  and  proceedingB  leading  up 
to  the  issuance  of  said  bonds  and  in  exchange  for  said  war- 
rants, paying  a  valuable  consideration  therefor. 

"  Fourth—'Fhat  at  the  time  and  before  the  commencement 
of  this  suit,  the  said  coupons  were  in  default,  that  is  to  say, 
were  unpaid. 

"  Fifth — It  is  ^reed  that  the  assessed  valuation  for  Lake 
county  for  the  years  1877  and  1878  was  as  stated  in  the 
complaint  when  completed. 

"  Sixth — That  the  assessed  value  of  said  Lake  county  for 
the  years  1879,  18S0,  1881, 1882  and  1883  was  as  stated  in 
the  answer  when  completed. 

*'  Seventh — As  no  statement  is  contained  in  the  pleading  as 
to  the  amount  of  indebtedness  during  the  years  1878  or. 
1879,  it  is  agreed  that  the  amount  shown  by  the  books  kept 
by  the  county  clerk  of  said  county  may  be  used  in  evidence 
for  the  purpose  of  showing  such  amounts. 

"  Eighth — That  as  to  the  senii.ammal  statement  of  indebt- 
edness, said  books  may  be  used  for  the  purpose  of  showing 
amounts,  but  not  for  the  purpose  of  showing  any  publica- 
tion of  such  amounts. 

"  Ninth — Either  side  may  object  to  the  competency,  mate- 
riality or  relevancy  of  the  above  facts,  or  any  of  them,  and 
may  introduce  other  testimony  to  support  the  issues,  in  ad- 
dition to  the  facte  above  mentioned." 

Plaintiff  introduced  in  evidence  certain  record  entries 
from  the  journal  of  the  county  commissioners  of  Lake  county 
for  the  year  1879,  from  which  it  appeared  that  on  April  25, 
1879,  the  bid  of  George  E.  King  for  the  iron  work  on  the 
county  jail  was  accepted,  for  the  sum  of  $10,000.  On  May  3, 
1879,  the  bid  of  A.  E.  Jones,  for  the  construction  of  build- 
ings was  accepted,  for  the  sum  of  $6,250.  On  October  9, 
1879,  warrants  were  ordered  to  be  drawn  on  the  county  fund 
for  the  following  amounts : 

George  E.  King,  jail,  .         .        .         .        t    500 

"        "      "        " 700 

"        "       "        " 650 

•*"»♦' 1,413 
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On  September  1,  1879,  on  motion  George  E.  King  was 
flowed  the  sum  of  $2,600,  in  part  payment  for  ihe  county 
jail,  and  warrant  ordered  drawn  for  the  same.  On  July  8, 
1879,  George  E.  King  and  A.  E.  Jones  were  ordered  to  pro- 
ceed with  the  work  for  the  construction  of  the  jail. 

FlaintiS  also  introduced  in  evidence  the  tax  levy  for  the 
iiscal  year  1879,  being  on  pages  80  and  81  of  said  record  j 
and  page  47  of  the  record,  dated  July  23,  1879,  showing 
various  changes  and  corrections  in  the  assessed  valuation, 
made  by  the  board  of  equalization.  The  defendauta  then 
introduced  the  following  evidence : 

"  Pages  8,  9, 10  and  11  of  the  bond  register  of  Lake  county, 
showed  a  re^try  of  bonds  Nos.  67  to  129,  inclusive,  dated 
July  31,  1880.  Also  bonds  numbered  55  to  56  inclusive, 
dated  December  30, 1879,  constituting  a  total  isBueof  bonds 
io  the  sum  of  $50,000." 

The  defendant  then  offered  in  evidence  from  the  bond  reg- 
ister, bonds,  series  A,  B  and  C,  funding  bonds  of  Lake  county, 
aggregating  $500,000  and  numbered  from  1  to  710,  showing 
the  parties  to  whom  the  bonds  were  issued ;  the  assessment 
roll  of  Lake  county  for  the  year  1879,  certified  to  by  the 
assessor  on  July  18, 1879,  and  showing  the  total  valuation 
of  property  in  the  county  for  that  year  $3,485,087 ;  abo  a 
certified  copy  of  the  official  abstract  of  the  assessment  made 
by  the  clerk  and  recorder  of  Lake  county  for  1879,  bearing 
date  of  August  18,  1879,  showing  the  value  of  assessed 
property  for  that  year  to  be  $3,485,087. 

It  was  admitted  by  counsel  for  plaintiff  that  on  the  sec- 
ond day  of  October,  1879,  the  indebtedness  of  Lake  county 
amounted  to  $56,966.47 ;  and  the  register  of  county  orders 
also  showed  that  on  August  11,  the  debt  was  $45,984.97  ; 
on  September  9,  it  was  $55,020.72 ;  on  January  1,  1880,  it 
was,  exclusive  of  road  warrants,  $95,891,63 ;  that  for  the 
year  1880  the  indebtedness,  exclusive  of  the  bonded  indebt- 
edness, amounted  -to  $312,586.82.  Counsel  for  plaintiff 
admitted  that  th&debt  up  to  December,  1879,  was  $86,146.81. 

The  cause  was  tried  to  the  court;  findings  in  favor  of 
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plainlifF;  motioii  for  new  trial  ovemiled,  and  judgment  ren- 
dered for  the  sum  of  $4,800.  The  county  brings  the  case 
here  on  appeal. 

Messrs.  Thomas,  Hartzell,  Bbtant  &  Lee,  for  appel- 
lant. 

Messrs.  Telleb,  Obahood  &  Morgan,  for  appellee. 

Me.  Justice  Goddaed  delivered  the  opinion  of  the  court. 

Numerous  errors  are  specified,  but  they  present  but  two 
important  questions,  npon  the  solution  of  which  the  right  of 
pl^tdff  to  maintain  this  action  depends,  to  wit;  whether 
the  original  warrants  for  which  the  bonds  in  suit  were  issued 
and  exchai^d  were  valid  and  enforceable  obligations  against 
the  county ;  and  if  so,  can  a  recovery  be  had  on  these  par- 
ticular bonds,  notwidistanding  the  entire  issue  is  not  valid ; 
that  iB  to  say,  some  of  the  same  series  being  invalid?  And 
can  such  recovery  be  had  in  an  action  at  law? 

It  is  broadly  asserted  bj  counsel  for  appellant  that  the 
entire  series  of  bonds,  of  which  plaintiffs  bonds  are  a  part, 
has  been  held  absolutely  void  by  this  court  in  People  v.  May, 
9  Colo.  404,  and  by  the  Supreme  Court  of  the  United  States 
in  Lake  County  v.  Oraham,  130  U.  S.  674,  and  Lake  County 
V.  Rolling,  id.  662 ;  and  that  these  cases  decide  every  propo- 
sition involved  in  this  case,  and  are  conclusive  upon  all 
questions  at  issue  herein.  In  making  this  assertion,  coun- 
sel evidently  overlooked  the  matters  in  issue  in  those  cases, 
and  misconceived  the  purport  of  those  decisions.  In  the  May 
and  Rollins  cases  the  court  had  under  consideration  the 
validity  of  certain  warrants  issued  for  ordinary  expenses  of 
the  county,  not  being  obligations  voluntarily  incurred  and 
admitted  to  have  been  issued  after  the  constitutional  limita- 
tion as  to  debt  had  been  reached.  The  question  at  issue, 
therefore,  was  whether  such  obligations  constituted  an  in- 
debtedness within  t^e  constitutional  limitation,  or  vrhether 
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the  limitation  applied  only  to  debts  ToluntArily  incuired; 
and  it  was  held  that  compuleoty,  aa  well  as  Tolimtary,  obli- 
gatioDB  were  within  the  inhibition,  and  that  on  the  admitted 
facta  the  warrants  there  in  oontpoversy  were  void. 

While  it  is  true  that  in  tiie  Graham  case  certain  bonds  of 
the  same  series  as  those  now  under  consideration  were  held 
invalid,  yet  that  decision  was  based  upon  an  agreed  state- 
ment of  facts  very  different  from  those  presented  by  the 
pleadings  and  evidence  in  this  case.  From  this  statement, 
it  appeared  that  the  claimed  indebtedness  funded  by  the 
bonds  sued  on  therein,  was  Incurred  after  the  htnltation  pre- 
scribed by  the  constitution  had  been  reached  and  exceeded 
by  the  county.     At  page  676  the  court  say: 

"  There  is  also  in  the  record  an  ^reement  between  the 
parties  that  if  section  sis  of  article  eleven  of  the  constitution 
of  the  State  of  Colorado  be  construed  to  be  a  limitation  upon 
the  power  of  the  defendant  county  to  contract  any  and  all 
indebtedness,  including  aU  such  as  that  sued  upon  in  this 
action,  then  It  is  admitted  that  the  claimed  indebtedness  sued 
on  herein  was  incurred  after  the  limitation  prescribed  by 
said  constitution  had  been  reached  and  exceeded  by  the  said 
defendant,  the  county  of  Lake,  and  in  the  event  of  such  a 
construction  by  the  Circuit  Couri;,  or  the  Supreme  Court  of 
the  United  States,  then  and  in  that  case,  and  for  the  purposes 
of  the  action,  it  is  also  admitted  that  the  defendant  is  en- 
titled to  judgment  thereon,  unless  the  defendant  is  estopped 
from  making  such  defense  by  the  recitals  contained  on  the 
face  of  the  bonds  and  coupons  sued  on  in  this  action. 

"  In  the  case  of  Oommis»ioner»  of  Lake  County/  v,  Bollint, 
ante,  662,  we  have  set  forth  said  section  six,  and  have  decided 
that  it  does  impose  'a  limitation  upon  the  power  of  the 
defendant  county  to  contract  any  and  all  indebtedness.' 
That  decision  disposes  of  the  first  condition  in  the  agreement 
recited  above.  It  only  remains  to  decide  whether  the  county 
is  estopped  from  making  such  defense  by  the  recitals  con- 
tained on  the  face  of  such  bonds  and  coupons." 

And  after  setting  forth  a  copy  of  the  bonds  and  coupons, 
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and  the  section  of  the  statute  under  vhich  the  bonds  ^ere 
issued,  tiie  court  further  eay : 

"The  recitalB  of  the  bonds  were  merely  to  the  effect  that 
the  issue  was  '  under,  and  by  virtue  of,  and  in  full  compli- 
ance witii,*  the  statute;  'that  all  the  provisionfl  and  require- 
ments of  said  act  have  been  fully  complied  with  by  the 
proper  of&cers  in  the  issuing  of  this  bond; '  and  that  the  is- 
suing was  'authorized  by  a  vote  of  the  majority  of  the  duly 
qualified  electors,'  etc. ;  no  express  reference  being  made  to 
the  constitution,  nor  any  statement  made  that  the  constitu- 
tional requirements  had  been  observed.  There  is,  therefore, 
no  dstoppel  as  to  the  constitutional  question,  because  there  is 
no  recital  in  regard  to  it." 

It  is  manifest  that  this  decision  settles  the  invalidity  only 
of  such  of  the  bonds  as  were  issued  to  fund  warrants  evi- 
dencing an  indebtedness,  whether  voluntarily  or  involun- 
tarily incurred,  beyond  or  in  excess  of  the  constitutional 
limitation ;  and  does  not  in  any  way  pass  upon  the  validity 
or  invalidity  of  those  issued  and  exchanged  for  warrants 
representing  an  indebtedness  within  such  limitation.  Nor  can 
it  be  inferred,  from  the  reasoning  of  the  court,  that  because 
a  part  of  the  series  is  invalid,  for  the  reasons  stated  in  that 
opinion,  the  whole  issue  is  void.  While  it  is  true  that  when 
an  issue  of  bonds  is  based  upon  an  indivisible  contract  which 
creates  an  indebtedness  in  excess  of  the  constitutional  limita- 
tion, the  whole  series  is  void,  for  the  reasons  stated  in  Hedges 
V.  Dixon  County,  150  U.  S.  182,  and  kindred  cases,  yet  it  is 
readily  observable  that  the  same  reasons  do  not  exist  in  case 
of  funding  bonds.  Hence  the  rule  announced  in  those  cases  is 
not  applicable  to  this  class  of  obligations.  The  issuance  of  a 
funding  bond  in  exchange  for  valid  warrants,  is  in  no  sense 
the  creation  of  a  debt.  It  is  but  the  substitution  of  new 
evidence  for  a  preexisting  debt.  It  changes  the  form,  but 
does  not  increase  the  uidebtedno9S.  Opinion  of  the  JuttieeSy 
81  Me.  602;  Eotchkiit  v.  Marion,  12  Mont.  218 ;  Com.  Marion 
County  V.  Cora.  Barvey  CouiUy,  26  Kansas,  181 ;  Blanton  v. 
Com.  McDowell  County,  101  N.  C.  532;  Miller  v.  School  Dit- 
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triet,  39  Pac.  Rep.  (Wyo.)  8T9 ;  Oity  of  PoitgUeeptie  v. 
Qaintard,  136  N.  Y.  275;  Sioux  City  v.  Weare,  59  la.  95, 
Lot  Angeles  v.  Teed,  112  Cal.  319 ;  Powell  v.  City  of  Maditon, 
107  Ind.  106. 

The  funding  act  of  1881  authorized  ihe  iflsuance  of  bonds 
in  exchange,  at  par,  for  the  warrants  of  the  county.  When, 
ill  compliance  with  its  provisions,  the  county  issued  a  bond 
in  exchange  for  outstanding  valid  warrants,  its  validity 
could  in  no  wise  be  affected  by  the  fact  that  other  bonds  in 
the  same  series,  issued  in  exchange  for  invalid  warrants, 
were  unauthorized  aad  void.  The  validity  of  each  bond, 
tlierefore,  must  be  tested  by  the  character  -oi  the  indebted- 
ness for  which  it  is  exchanged.  It  is  an  independent  con- 
tract, and  when  issued  for  preexisting  indebtedness,  it 
becomes  a  valid  enforceable  obUgation  against  the  county. 
Francis  v.  Howard  County,  50  Fed.  Rep.  44 ;  FrancU  v.  Souh 
ard  County,  54  Fed.  Rep.  487  ;  Bank  v.  City  of  Terrell,  78 
Tex.  450  :  Davie»8  County  v,  Dickenion,  117  U.  S.  657  ;  Mtna 
Life  Int.  Co.  v.  Lyons  County,  44  Fed.  Rep.  329 ;  MeP/unon 
V  Potter,  43  la.  48 ;  S.  0.  ^  S.  P.  R.  Co.  v.  Osceola  County, 
52  la.  26 ;  Stockdale  v.  Waylaiid  School  District,  47  Mich.  226 ; 
Catron  v.  Lafayette  County,  106  Mo.  669. 

Mcpherson  v.  Foster,  supra,  was  a  suit  to  restrain  the 
county  treasurer  from  collecting  taxes  for  the  payment  of 
certain  bonds  and  interest  thereon,  upon  the  ground  that 
the  bonds  were  illegal  because  issued  in  excess  of  the  con^ 
stitutional  limit.     Inter  alia,  the  court  say : 

"  As  we  have  seen,  the  constitutional  inhibition  operates 
upon  the  indebtedness,  not  upon  the  form  of  the  debt.  The 
district  may  become  indebted  to  the  amount  of  $2,057.50  by 
bond.  If  the  debt  exceeds  that  amount,  it  is  void  as  to  the 
excess,  because  of  the  inhibition  upon  the  power  of  the  dis- 
trict to  exceed  the  limit,  and  the  bonds  as  to  the  same  excess 
are  void  because  of  the  non-existence  of  a  v^d  debt  therefor. 
But  this  restriction  does  not  extend  to  the  sum  of  S<2,057.50 
for  which  the  district  had  power  to  issue  its  bonds.  That 
sum  is  a  valid  debt    The  bonds  to  t^t  extent  are  valid.    It 
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is  DO  UDUsnal  thing  for  instrumeiits  of  this  character  to  be 
partly  valid  and  partly  invalid.  So  far  as  they  secure  a  law* 
ful  debt  they  are  valid.  So  far  as  the  debt  is  unlawful,  they 
are  invalid." 

The  same  rule  is  announced  in  the  other  cases ;  and  we 
find  no  case  that  questions  its  correctaess.  We  undeistand 
counsel  for  appellant  concedes  this  to  be  the  doctrine  of  these 
decisions,  but  they  insist  that  tiie  supreme  court  of  Iowa,  in 
a  later  case,  has  substantially  reversed  its  earlier  ruling ;  and 
that  the  supreme  court  of  the  United  States,  in  the  case  of 
Dixm  Tomnthip  v.  Camming,  142  U.  S.  366,  has  expressly  re- 
versed the  circuit  court  upon  the  same  proposition.  We  do 
not  so  understand  the  decisions  in  those  cases,  lu  the  Doou 
Townthip  case,  bonds  to  the  amount  of  920,000  were  issued, 
while  the  constitutional  limit  of  indebtedness  was  $6,551.90 ; 
and  although  funding  bonds,  they  were  to  be  sold  and  the 
proceeds  used  to  dischai^  an  indebtedness,  part  of  which 
was  valid  and  part  invalid.  They  were  sold,  and  bat  a  small 
portion  of  the  proceeds  properly  applied.  Judgment  was 
rendered  in  favor  of  plaintiff  in  the  court  below,  and  on  ap- 
peal to  the  supreme  court  this  judgment  was  reversed  by  a 
divided  court,  solely  upon  the  ground  that  the  bonds  were 
sold,  and  not  exchanged  for  the  outstanding  obligations.  Mr. 
Justice  Gray,  speaking  for  the  majority  of  the  court,  says: 

"There  is  a  wide  difference  in  the  two  alternatives,  which 
this  statute  undertakes  to  authorize.  The  second  alternative, 
of  exchanging  bonds  issued  under  the  statute  for  outstand- 
ing bonds,  by  which  the  new  bonds,  as  soon  as  issued  to  the 
holders  of  the  old  ones,  would  be  a  substitute  for  and  an  ex- 
tinguishment of  them,  so  that  the  aggi-egato  outstanding 
indebtedness  of  the  corporation  would  not  be  increased,  might 
be  consistent  with  the  constitution.  But  under  the  first 
alternative,  by  which  the  treasurer  is  autliorized  to  sell  the 
new  bonds  and  to  apply  the  proceeds  of  the  sale  to  the  pay- 
ment of  the  outstanding  ones,  it  is  evident  that  if  (as  in  the 
case  at  bar)  new  bonds  are  issued  without  a  cancellation  or 
surrender  of  the  old  ones,  the  ^gregate  debt  outstanding, 
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and  on  which  the  corponttioo  is  liable  to  be  sued,  is  at  once 
and  necessarily  increased." 

There  is  no  intimation  in  this  opinion  that  the  supreme 
court  disapproved  the  reasoning  of  Judge  Shiras,  so  i&r  as 
it  upheld  the  validity  of  funding  bonds  issued  in  exchange 
for  an  existing  and  enforceable  debt,  but  substantially  ap- 
proved it.  In  the  case  of  Andenon  v.  Orient  Fire  Ins.  Co., 
88  la.  679,  the  bonds  in  question  were  not  tefundiug  bonds, 
and  were  issued  at  a  time  when  the  county  was  indebted  far 
in  excess  of  the  constitutional  limit.  These  bonds  were  sold, 
and  the  proceeds  were  used  in  part  to  pay  outstanding  bonds ; 
and  the  court,  after  quoting  from  Doon  Ttminskip  v,  Cum- 
ming,  say: 

"  The  opinion  in  that  case  contains  some  reasoning  as  to 
the  application  of  the  proceeds  of  the  sale  of  the  bonds,  and 
the  consequence  to  result  from  a  failure  of  the  officers  to  do 
their  duty  in  that  respect,  which  we  do  not  find  it  necessaiy 
to  approve  or  disapprove,  because  in  this  case  the  situation 
is  such  that  there  is  no  pretense  of  knowing,  or  being  able 
from  the  record  to  know,  that  any  part  of  the  proceeds  of 
the  bonds  in  question,  that  is,  those  affected  by  the  judgment 
in  this  ease,  were  applied,  or  intended  to  be  applied,  to  any 
legal  indebtedness  of  the  county.  "  •  •  Under  the  facts  as 
they  appear  in  this  case  the  bonds  are  to  be  treated  as  void." 

Shaw  V.  Xnd.  School  District,  62  Fed.  Rep.  911,  also  cited 
by  counsel  for  appellant,  was  a  case  where  refunding  bonds 
were  issued  in  excess  of  the  constitutional  limitation,  and 
those  sued  upon  had  been  issued  to  take  up  an  invalid  in- 
debtedness.    The  court  say: 

"If  it  appeared  that  the  bonds  bought  by  the  plaintiff 
were  in  fact  used  to  retire  or  refund  a  pre-existing,  enforce- 
able indebtedness  of  the  district,  then  it  might  be  true  that 
they  would  be  valid,  even  though  they  exceeded  the  limita- 
tion. From  the  evidence  it  appears  that  they  were  issued 
to  C.  W.  Rollins  in  exchange  for  other  bonds  held  by  him, 
but  it  does  not  appear  that  the  latter  bonds  were  valid  in 
his  hands,  but,  on  the  contrary,  it  appears  that  they  were 
part  of  a  fraudulent  series." 
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Upon  a  catefol  reading  of  these  cases,  we  think  it  will  be 
Been  that  we  are  fiilly  sustained  in  the  view  we  hare  ex- 
pressed ;  and  that  the  rule  therein  announced  in  no  way 
contravenes  the  doctrine  laid  down  in  the  uumerous  cases 
we  have  referred  to,  viz  :  that  a  part  of  a  series  of  funding 
bonds  issued  in  exchange  for  an  outstanding  indebtedness, 
may  be  valid,  notwithstanding  others  of  the  series  are  invalid. 

This  brings  us  to  a  consideration  of  the  first  proposition : 
were  the  warrants  for  which  the  bonds  in  suit  were  ex- 
changed, valid  obligations  E^inst  the  county  ?  The  facts 
disclosed  l^  the  record,  that  are  material  on  this  branch  of 
the  inquiry,  are  as  follows : 

On  the  8th  day  of  February,  1879,  the  present  county  ot 
Lake  was  created  out  of  a  part  of  the  old  county  of  Lake, 
which  originally  included,  in  addition  thereto,  the  territory 
now  comprising  the  county  of  ChafEee.  The  old  county  had 
an  assessed  valuation  of  *603,858.92  for  the  year  1878 ;  and 
the  assessed  valuation  of  the  present  county  for  the  year 
1879,  when  completed,  was  $3,485,628.  It  also  appears  that 
the  fioating  indebtedness  of  the  county  was,  on  the  11th 
day  of  Ai^ust,  1879,  »45,984.74 ;  September  9,  $55,020.22 ; 
October  2,  $66,966.47 ;  and  on  the  Ist  day  of  December, 
$86,146.81. 

The  bonds  sued  on  are  a  part  of  a  series  of  $500,000  issued 
by  the  county  under  and  in  pursuance  of  the  funding  act  of 
1881,  to  fund  its  floating  iadebtedness,  evidenced  by  out^ 
standing  warrants.  These  particular  bonds  were  exchanged 
for  warrants,  the  earliest  of  which  was  dated  July  17,  1879, 
and  the  latest  October  9,  1879,  which  are  alleged  to  have 
been  issued  for  debts  contracted  April  25,  and  May  3, 1879, 
to  the  amount  of  $5,763,  and  for  other  indebtedness  con- 
tracted before  the  assessed  valuation  of  the  county  reached 
$1,000,000.  The  limitation  prescribed  by  section  6,  art.  11 
of  the  constitution,  in  force  at  the  time  this  indebtedness 
was  incurred,  applied  only  to  counties  having  an  assessed 
vaiuation  of  one  million  dollars  or  more ;  and  since  the 
eooDty  of  Lake,  oiganized  February  8, 1879,  had  no  assessed 
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valuation  prior  to  1879,  unless  we  accept  the  valuation  made 
by  the  old  county  upon  the  property  included  within  the  new 
conntj,  which  was  less  than  one  million  dollars,  and  ite 
asBessed  valuation  in  1879  when  completed  amounted  to 
upwards  of  three  million  doUars,  it  becomes  necessary  to 
determine  which  assessment  measured  its  power  to  iacur 
indebtedness  at  the  time  the  foregoing  debts  were  contracted. 
Counsel  have  ably  and  exhaustively  discussed  this  question, 
and  with  much  force  have  presented  persuasive  reasons  in 
support  of  their  respective  views ;  counsel  for  appellant 
insisting  that  the  assessment  roll  as  certified  by  the  assessor 
on  the  25th  day  of  June,  18T9,  should  control ;  while  coun- 
sel for  appellee  claim  that  the  assessment  of  the  preceding 
year  must  govern  during  the  fiscal  year  ending  November  30, 
1879. 

While  the  reasons  advanced  in  support  of  the  latter  view 
hare  much  force,  we  think  the  weight  of  authority  is  to  the 
effect  that  the  assessment  of  the  preceding  year  fixes  the 
valuation  that  is  to  be  taken  as  the  criterion,  until  the  suc- 
ceeding assessment  is  revised  by  the  state  board  of  equaliza- 
tion, and  the  necessary  changes  and  corrections  made  and 
certified  to  the  clerks  of  the  respective  counties ;  that  when 
so  completed,  it  supersedes  the  preceding  assessment,  and 
furnishes  the  valuation  that  must  determine  the  power  of 
the  county  to  contract  future  indebtedness.  Buehanan  v. 
City  of  LitehjUld,  102  U.  S.  278 ;  Childt  v.  City  of  Anacortes, 
5  Wash.  462 ;  Seymour  v.  City  of  Taeoma,  6  Wash.  427 ; 
Ctdbertson  v.  City  of  Fulton,  127  111.  30 ;  Johnston  v.  County 
of  Becker,  27  Minn.  64. 

By  the  provisions  of  the  statute  then  in  force,  the  assessor 
was  required  to  complete  and  deliver  the  assessment  roll  to 
the  county  clerk  on  or  before  the  25th  day  of  June,  and  the 
state  board  of  equalization  was  required  to  meet  at  the 
capitol  of  the  state  on  the  second  Monday  of  August  in  each 
year,  to  equalize  the  rate  of  assessment  in  the  different  coun- 
ties ;  and  the  auditor  to  transmit  on  or  before  the  first  day 
of  September  to  the  clerk  of  each  county,  a  statement  of 
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the  ohsnges  and  corrections  made  by  the  board  in  the  assess- 
meut.  Accepting  then,  the  first  day  of  September  as  the 
time  when  the  assessment  of  1879  was  completed  and  be- 
came the  test  by  which  the  power  to  incur  further  indebted- 
ness was  limited,  the  validity  of  the  warrants  in  question 
wonld  not  be  affected ;  since  it  in  no  way  appears  from  the 
evidence  that  any  of  the  indebtedness  for  which  they  were 
exchanged  was  incurred  at  a  subsequent  date.  The  presump- 
ttOQ  being,  in  the  absence  of  proof  to  the  contrary,  that  the 
indebtedness  was  valid,  and  the  burden  resting  upon  the 
county  to  show  ita  invalidity  if  it  would  evade  liability  on 
the  warrants,  we  must  conclude  from  aught  that  appears  in 
the  record  before  us,  that  the  warrants  for  which  the  bonds 
in  suit  were  exchanged,  constituted  an  existing  and  valid 
indebtedness  ^^nst  the  county.  ChHdt  v.  City  of  Anaeortet, 
tupra  ;  County  Com.  v.  Oliver,  7  Colo.  Ct.  App.  515 ;  AuiUh 
V.  Di»t.  Tp.  of  Colony,  51  la.  102 ;  Malnix  v.  Mat.  Benefit  Life 
Lt*.  Co.  23  Colo.  71 ;  ^taa  Life  Int.  Co.  v.  Lyon  County^ 
44  Fed.  Kep.  329. 

In  the  latter  case  Judge  Shiras  says : 

"In  suite,  therefore,  upon  refunding  bonds  representing 
prior  indebtedness,  it  is  necessaiy,  in  order  to  sustain  the 
defense  of  invalidity,  to  show  that  the  indebtedness  merged 
in  and  represented  by  the  refunding  bonds  was  itself  invalid 
and  non-enforceable,  either  in  whole  or  in  part." 

This  case,  among  others,  is  cited  by  counsel  for  appellant 
in  support  of  their  contention  that  an  action  at  law  cannot 
be  maintained  upon  the  bonds  themselves,  but  that  all  the 
holders  of  the  series  of  bonds  must  unite  in  a  proper  pro- 
ceeding in  equity  ^;ainst  the  county,  to  determine  for  what 
amount  the  county  can  be  held  liable.  That  was  also  an 
action  at  law  on  interest  coupons  of  refunding  bonds.  The 
issue  was  largely  in  excess  of  the  constitutional  limitation, 
but  a  part  of  which  was  valid,  and  represented  judgments 
and  other  enforceable  debts  against  the  county.  The  evi- 
dence failed  to  show  whether  the  bonds  owned  by  the  plain- 
tiff fell  within  that  category,  and  it  was  aigued  that  the 
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bonds  would  be  valid  luitU  the  amount  needed  to  refund  the 
enforceable  debt  had  beeu  reached ;  and  that  it  will  be  pre- 
sumed, that  the  bonds  were  sold  in  the  order  of  their  number. 
Judge  Shiiaa  held  that  such  presumptioa  could  not  be  in- 
dulged in  under  the  facts  of  that  case,  and  said : 

"  In  this  action  at  law  between  one  owner  of  part  of  the 
bonds  and  the  county,  it  is  beyond  the  power  of  the  court  to 
hear  and  determine  the  question  of  the  order  in  which  the 
series  of  bonds  was  sold,  or  the  application  of  the  proceeds 
realized  from  the  sales  thereof,  and  whether  the  facts  are  such 
that  a  certain  number  of  the  bonds  can  be  held  valid  at  law, 
or  whether  it  should  not  be  held  that  each  owner  of  a  bond 
is  equitably  entitled  to  demand  his  share  of  the  total  sura 
which  may  be  adjudged  to  be  collectible  from  the  county.*' 
And  coacluded  that  in  these  circumstances  a  resort  must  be 
had  to  equity  to  determine  that  question.  ,  The  case  is  clearly 
distinguishable  from  the  one  at  bar.  The  very  proof  that 
was  lacking  there  to  support  a  recovery  in  an  action  at  law, 
is  supplied  in  this  case.  This  same  distinction  was  made  in 
the  case  of  Francis  v.  Howard  Countj/,  gupra,  wherein  it  was 
held  that  when  the  pleadings  and  the  proof  warranted  it,  a 
court  of  law  would  give  judgment  in  such  cases.  Judge 
Maxey,  after  quoting  from  the  opinion  of  Judge  Shiras  in 
Ins.  Co.  V.  Lyon  County,  supra,  and  other  easea  of  lite  pur- 
port, sums  up  as  follows : 

"This  court  fully  concurs  in  what  is  said  In  the  cases 
cited.  But  the  rulings  in  those  cases  were  predicated  upon 
the  particular  facts  of  each  case.  While  in  this  suit  the  court 
entertains  serious  doubts  as  to  the  propriety  of  entering  judg- 
ment in  behalf  of  plaintiff,  yet,  iifter  giving  the  question 
careful  consideration,  I  am  impiessed  with  the  conviction 
that  such  a  judgment  would  be  warranted  by  both  the  plead- 
ings and  proofs ;  and  perceiving  no  insuperable  objection,  in 
a  case  of  this  kind,  to  the  rendition  of  a  judgment  in  a  suit 
at  law,  ray  conclusion  is  that  plaintiff  should  recover  the 
amount  found  due,  with  legal  interest  and  costs  of  snit." 

This  judgment  was  affirraed  by  the  Circuit  Court  of  Ap- 
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peals,  54  Fed.  Rep.  487.  It  aeenoB  to  us  clear,  both  upon 
principle  and  authority,  that  an  action  at  law  may  be  main- 
tained upon  bonds  of  this  character,  upon  a  state  of  facts  such 
as  is  disclosed  by  this  record.  And  although  the  question  of 
their  validity  inTolres  an  investigation  of  the  validity  of 
the  original  indebtedness  for  which  they  were  exchanged, 
we  can  perceive  no  difficulty  in  making  that  inquiry  in  such 
an  action.  Nor  does  it  follow,  as  contended  by  counsel  for 
appellant,  because  in  the  ascertainment  of  that  fact  resort 
must  be  had  to  evidence  showing  the  validity  of  the  orig^al 
warrants,  that  such  evidence  constitutes  a  variance  from 
the  allegations  of  the  complaint,  in  that  it  shows  a  right  to 
recover  upon  the  warrants,  if  at  all,  and  does  not  support  the 
cause  of  action  based  upon  the  bonds  themselves. 

It  can  as  well  be  said  that  if  in  an  action  upon  a  promissory 
note  the  want  of  consideration  be  alleged,  evidence  of  the 
fact  that  the  note  was  given  for  a  valuable  consideration 
would  constitute  a  variance  from  the  allegations  of  the  com- 
plaint, because  it  tended  to  show  another  and  an  additional 
cause  of  action  to  that  predicated  upon  the  note. 

The  primary  question  at  issue  is  the  validity  of  the  bonds 
upon  which  the  interest  sued  for  had  accrued.  Their  valid- 
ity depends  upon  the  consideration  received  for  them.  If 
the  consideration  was  a  valid  indebtedness,  the  bonds  are 
valid ;  olJierwise  they  are  void,  and  the  plaintiff  may  not 
recover  upon  either  the  bonds  or  the  original  warrants.  On 
the  other  hand,  if  the  wanants  were  valid  for  which  the 
bonds  were  substituted,  proof  of  that  fact  establishes  the 
validitiy  of  the  bonds,  and  supports  the  cause  of  action  set 
forth  in  the  complaint. 

After  careful  consideration  of  all  the  objections  ui^ed  by 
counsel  for  appellant,  our  conclusion  is,  that  when  tested  by 
the  principles  governing  this  class  of  obligations,  the  partic- 
ular bonds  to  which  the  coupons  sued  on  belong  were  valid 
obligations  against  the  county;  and  a  recovery  upon  the 
coupons  was  clearly  warranted,  under  the  pleadings  and 
Vol.  XXIV — 2 
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proof.    The  judgment  of  the  court  below  is  &0G0i6ing\y 
affiimed. 

Affirmed. 

ON  BaHBABINQ. 

Peb  Cubiam.  a  rehearing  in  this  case  was  allowed  be- 
cause of  the  important  questions  involved,  and  in  view  of 
the  fact  that  counsel  for  appellant  were  inadvertently  pre- 
vented from  arguing  them  orally  when  the  case  was  formerly 
before  us.  Briefe  have  been  filed  and  oral  arguments  heard ; 
and  upon  a  thorough  reconsideration  of  the  questions  in- 
volved, we  are  satisfied  that  our  former  decision  correctly 
announced  the  law  applicable  to  the  facts  as  disclosed  by 
the  record. 

While  there  is  ground  for  questioning  the  correctness  of 
our  inference  that  the  testimony  disclosed  that  the  warrants 
set  out  in  the  complaint  covered  all  of  the  $5,763  allowed  to 
King  in  part  payment  of  his  jail  contract,  such  conclusion 
was  a  very  reasonable  one  in  view  of  the  fact  that  the  wai*- 
rants  were  issued  the  same  day  those  allowances  were  made; 
and  most  of  them  being  for  an  even  amount  and  in  such  a 
sum  as  one  who  held  a  large  indebtedness  against  the  county 
would  naturally  prefer  to  have  the  same  divided.  But, 
however  this  may  be,  under  the  view  we  then  took,  and  now 
take,  as  to  where  the  burden  of  proof  lies,  it  does  not  alter 
the  conclusion  that  under  the  stipulated  facts  and  the  evi- 
dence introduced,  the  validity  of  the  warrants  was  unim- 


Counsel  now  concede  that  a  warrant  is  prima  facie  evi- 
dence of  a  valid  indebtedness,  and  that  the  burden  of  prov- 
ing it  was  issued  for  an  illegal  indebtedness  rests  upon  the 
county ;  but  insist  that  that  burden  is  met  by  showing  that 
the  warrant  was  issued  subsequent  to  the  date  when  the 
constitutional  limitation  had  been  reached,  since  the  pre- 
sumption then  attaches  that  the  warrant  was  issued  for  an 
indebtedness  then  contracted,  and  not  for  an  antecedent 
debt.     That  such  a  presumption  cannot  be  safely  indulged 
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in,  IB  shown  by  the  facta  in  this  caae,  as  it  appeiirs  thnt  on 
October  9, 1879,  the  date  of  the  ^varrants  described,  claims 
vere  allowed  and  warrants  ordered  to  issue  for  an  indebted- 
ness that  was  contracted  in  May  and  April  preceding. 

We  Uiink  the  presnmption,  that  the  consideration  for  whicli 
a  warrant  issues  is  valid,  obtains  until  it  is  shown  that  such 
consideration  is  illegal ;  and  if  illegal  because  incurred  after 
a  certain  date,  it  devolves  upon  the  county  to  Bhow  that 
fact.  In  this  view,  therefore,  it  becomes  immaterial  whether 
we  were  technically  correct  in  saying  that  a  major  part  of 
the  indebtedness  for  which  the  warranto  were  issued  was 
shown  by  the  testimony  to  have  been  contracted  anterior  to 
the  time  the  constitutional  limitation  was  reached,  since  it 
in  no  way  appears  from  the  record  that  any  portion  of  the 
indebtedness  evidenced  by  these  warrants  was  incurred  at  a 
subsequent  date. 

In  regard  to  the  other  particulars  wherein  the  correctness 
of  our  former  decision  is  challenged,  we  see  no  reason  to 
change  our  views.  All  the  questions  now  i-aised  were  thor- 
oughly argued  in  the  original  briefs,  and  were  considered  by 
us  in  the  light  of  all  the  authorities  when  the  case  was  then 
before  ns.  Except  as  modified  by  changing  our  finding  that 
the  warrants  for  which  the  bonds  were  exchanged  "  were 
issued  for  debts  contracted  April  25  and  May  3, 1879,  to  the 
amount  of  t5,763  "  to  the  statement  that  they  were  alleged 
to  have  been  so  issued ;  and  also  by  withdrawii^  the  further 
statement  that  the  major  part  of  the  indebtedness  for  which 
the  warrants  were  issued  is  shown  to  have  been  contracted 
long  anterior  to  the  first  of  September,  our  former  opinion 
will  be  adhered  to. 
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I  \\\  Si,  Stabbibd  et  au  v.  Cbanston. 

j*  ^  1.  MoBTaAOES— AeauMPeiT  bt  Gbantek— PAJtriKa. 

16i  388  The  liability  of  a  graiitee  of  i-eal  estate,  upon  which  there  la  an  Incuro- 

■i?*      .  bi'anca,  who  assumes  and  agrees  to  pajr  the  same  aa  a  part  o[  the 

]^  31b{  oonMderatioD  of  the  grant,  arises  out  of  the  oontraot  and  constitutes 

24      za  a  legal  llabilitj'  enforceable  in  on  aotlou  at  law  by  tha  ben«fleiary  or 

^  person  for  whoM  benefit  the  promise  is  made,  whether  the  promise 

is  evidenced  by  a  simple  contract  or  one  nnder  seal. 

2.  Same. 

A  grantee  who  accepts  a  deed  poll  containing  an  assumptioa  on  his 
part  to  pay  off  a  mortgage  becomes  personally  liable  to  the  mort- 
gagee, who  may  sue  in  his  own  name  upon  sncli  oovenant  or  agree- 
ment for  the  mortgage  debt, 

3.  Sake — Abbiowee. 

The  assignee  of  notes  secured  by  mortgage  upon  real  estate  tlie  pay- 
ment of  nlilcli  has  been  assumed  by  a  grantee  of  the  mortgagor,  la 
the  real  party  fn  interest,  and  may  miUntaln  an  action  against  the 
gi-antee  for  the  debt  assumed. 

4.  Saue. 

Where  the  assumption  clause  In  a  deed  to  property  upon  nlitoh  there  la 
a  mortgage  imposes  an  obligation  upon  the  grantee  primarily  for 
the  benefit  of  the  mortgagee,  and  not  for  the  Indemnity  of  the 
gi-antor,  such  obUgaUon  cannot  be  released  without  the  consent  of 
the  mortgagee. 

9.  Sane — Defenses — Fleadimo. 

A  party  accepUng  a  deed  in  which  an  assumption  clause  has  been  In- 
serted contrary  to  intention  and  without  the  knowledge  of  the  par- 
ties, by  fraud  or  mistake,  may  be  relieved  therefrom,  upon  proof  of 
such  fraud  or  mistake,  but  such  defense,  to  be  avtdlable,  must  be 
pleaded  specially. 

0.  Same. 

The  complaint  alleged  that  the  deed  containing  a  clause  by  which  the 

(defendant  assumed  and  agreed  to  pay  oft  an  Incumbrance  was  deliv- 
ered to  and  accepted  by  him.  Tiiis  was  not  denied,  but  the  answer 
contained  a  denial  that  the  defendant  assumed  or  agreed  to  pay  the 
-<..  _  incumbrance.  Held,  that  evidence  for  the  purpose  of  contradicting 
the  assumption  claose  was  properly  excluded. 

Appeal/rom  the  Dittrict  Court  of  Arapahoe  Covnty. 

On  the  30th  day  of  Jiilj,  1891,  Herbert  D.  Wellington 
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executed  to  Tanquary  &  Gibson,  seven  promissory  notes,  of 
tl,000  each ;  and  to  secure  the  same,  executed  to  John  T. 
Gibson  deeds  of  trust  upon  certain  lots  in  the  city  of  Den- 
ver. On  the  same  day  Wellington  conveyed  the  mortgf^d 
property  to  G«orge  A.  Starbird  and  Frank  B.  Davis  by  war- 
ranty deed,  which,  however,  contained  the  following  clause, 
to  wit: 

"Except  taxes  of  1891.  •  •  *  Also  seven  trust  deeds  of 
(1,000  each,  given  to  John  T.  Gibson,  trustee,  for  the  ben- 
efit of  Tanquary  &  Gibson ;  all  of  which  the  grantees  herein 
assume  and  agree  to  pay,  as  part  of  the  purchase  price." 

On  the  3d  day  of  September,  1892,  the  notes  remaining 
onpud,  Tanquaiy  &  Gibson  brought  this  action  against 
Starbird  and  Davis  to  recover  the  amount  due  thereon,  pred- 
icatii^  tlieir  right  to  such  recovery  upon  the  assumption 
clause  above  quoted.  A  demurrer  wa§  interposed  to  this 
complaint,  which  inter  alia,  challenged  the  right  of  Tanquary 
&  Gibson  to  maintain  an  action  at  law  upon  this  agreement. 
During  the  pendency  of  the  demurrer  Earl  M.  Cranston  pre- 
sented a  petition,  setting  forth  that  Tanquary  &  Gibson,  for 
a  valuable  consideration,  had  sold  and  assigned  to  him  the 
notes  sued  on,  and  asking,  as  such  owner  and  holder,  to  be 
safastitated  as  plaintiff  in  the  case.  On  November  14, 1892, 
the  demurrer  to  the  complaint  was  overruled,  and  an  order 
made,  suhstitnting  Earl  M.  Cranston  as  plaintiff  in  lieu  of 
Tanquaiy  &  Gibson. 

Hie  answer  of  defendants  is  quite  voluminous,  uid  con- 
tains six  separate  defenses  to  each  cause  of  action,  and  four 
defenses  to  the  entire  complaint.  It  is  impracticable  to  sot 
ont  these  various  defenses  in  fueo  verba,  but  they  are  in  sub- 
stance to  the  effect  that  prior  to  the  commencement  of  the 
suit,  and  before  defendants  had  notice  that  Tanquary  &  Gib- 
son wonld  accept  the  benefits  of  the  alleged  ^^reement  in 
the  deed,  to  wit :  on  the  28tJi  day  of  December,  1891,  Well- 
ington, for  a  cash  consideration  of  $800  and  the  conveyance 
of  all  of  ihe  lots,  except  three,  to  one  Frederick  Linn  (but 
in  ^t  for  his  own  use  and  benefit)  released  them  from  the 
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obligation  and  liability  assumed  or  incurred  by  them  by 
reason  of  such  agreement.  That  Cranston  was  not  the 
owner  of  the  notes  sued  on,  but  that  Tanqnary  &  Cribson 
sold,  transferred  and  assigned  the  same  to  the  Union  National 
Bank  of  Denver.  That  on  the  18th  day  of  October,  1892, 
Tanquary  &  Gibson  commenced  an  action  upon  the  notes 
against  Wellington,  sued  out  an  attachment,  and  levied  the 
same  upon  a  lai^  amount  of  personal  property  belonging  to 
hira.  That  on  the  14th  day  of  October,  Tanquary  &  Gibson 
sold  and  assigned  all  of  said  notes  to  the  Union  National 
Bank  of  Denver ;  and  on  or  about  the  day  of  October 
the  bank  procured  said  WellingtoQ  to  execute  a  bill  of  sale 
of  the  attached  property  to  the  plaintiff  Cranston,  in  payment 
of  the  indebtedness  evidenced  by  the  notes ;  that  Cranston 
and  the  bank  sold  the  property  attached  and  so  transferred 
for  more  than  enough  to  pay  the  notes.  The  third  general 
defense  is  as  follows : 

"  The  defendants  deny  that  they  assumed  or  agreed  to  pay 
the  notes  or  trust  deeds,  or  any  part  of  the  same  which  are 
mentioned  in  said  complaint,  as  a  part  of  the  consideration 
for  the  property,  or  any  part  thereof  mentioned  in  said  com- 
plaint, or  otherwise." 

It  appears  that  in  settling  the  original  pleading,  the  judge 
who  then  had  control  of  the  case  overruled  a  demurrer  to 
the  third  separate  defenses,  wherein  the  alleged  release  was 
pleaded ;  and  that  the  judge  who  tried  the  case  sustained  a 
demurrer  to  the  fourth  amended  general  defense,  and  on 
motion  struck  out  the  fifth  amended  separate  defenses, 
wherein  the  same  defense  was  pleaded  with  more  particular- 
ity. The  cause  was  finally  tried  by  the  latter  judge  upon 
the  theory  that  the  alleged  release  constituted  no  defense  to 
the  action.  Plaintiff,  in  his  reply  to  the  third  separate 
defense,  denied  that  the  alleged  release  of  defendants  by 
Wellington  was  made  before  Tanquary  &  Gibson  had  ac- 
cepted the  benefits  of  defendants'  obligation,  or  that  the 
same  was  made  with  their  knowledge  or  consent ;  and  denies 
the.power  of  Wellington  to  release  the  defendants  from  their 
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obligation  and  liabilitj ;  admits  the  commencement  of  the 
suit  against  Wellington,  by  Tanquary  &  Gibson,  and  the 
levy  and  dischai^e  of  the  attachment ;  that  Wellington  exe- 
cuted and  delivered  to  pluntJff  a  tall  of  sale  of  the  attached 
property ;  denies  that  such  transfer  was  for  the  purpose  of 
paying  the  notes  in  suit,  or  any  part  of  them ;  but  alleges 
that  it  was  by  way  of  collateral  security  for  other  notes 
executed  by  Wellington,  and  in  which  defendants  were  in  no 
way  interested ;  denies  the  sale  and  transfer  of  the  notes  to 
the  bank,  and  that  plaintiff  or  the  bank  has  realized  there- 
from any  sum  of  money  applicable  to  the  payment  of  the 
notes,  or  have  received  payment  of  the  same  from  Welling- 
ton, or  in  any  other  way. 

Upon  the  trial,  defendants  offered  in  evidence  a  written 
^reement  between  Wellington  and  themselves,  under  and 
in  puiBoance  of  which  they  purchased  the  mortgaged  prop- 
erty, for  the  purpose  of  showing  that  they  did  not  agree  to 
assnme  the  payment  of  the  trust  deeds  as  a  part  of  the  pur- 
chase price ;  but  only  agreed  to  accept  a  conveyance  of  the 
property  subject  thereto ;  and  also  attempted  to  prove  by 
defendants  when  upon  the  witness  stand,  that  they  never 
covenanted  to  assume  the  payment  of  the  notes,  and  that  the 
assaniption  clause  in  the  deed  was  inserted  without  their 
authority  or  consent.  Upon  objection  by  plaintiff,  the  court 
excluded  this  evidence. 

The  appellants  also  sought  to  introduce  the  deed  to  Linn, 
and  oral  testimony,  in  support  of  the  alleged  release  of  de- 
fendants by  Wellington,  The  court  refused  to  permit  the 
introduction  of  this  evidence  until  a  preliminary  showing 
was  made  that  Tanqnary  &  Gibson  had  not  accepted  or  acted 
upon  the  assumption  clause  prior  to  December  28th;  and 
after  hearing  the  testimony  introduced  upon  this  branch  of 
the  inquiry,  it  finally  excluded  the  evidence  offered,  because, 
under  its  ruling  upon  the  demurrer  as  above  stated,  it  was 
immaterial,  and  constituted  no  defense. 

The  case  was  tried  to  a  jury.  Upon  the  conclusion  of  the 
testimony  the  defendants  prayed  the  following  instructioos, 
which  were  refused : 
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"  First ;  The  plaintiff  alleges  that  the  defendants  assumed 
and  agreed  to  pay  the  notes  mentioned  in  the  complsdut,  as 
a  part  of  the  consideration  for  certain  property  conveyed  to 
them  by  Herbert  D.  Wellington.  The  defendants  by  their 
answer  have  denied  that  allegation ;  the  burden  of  proof  is 
npon  the  plaintiff  to  establish  it.  Whether  die  defendants 
did  assume  and  agree  to  pay  the  notes  is  a  question  of  fact 
to  be  determined  by  you. 

"  Second :  You  are  instracted,  that  the  commencement  of 
the  attachment  suit  by  Tanquary  &  Gibson,  on  October  13th, 
1892,  upon  the  notes  in  question,  against  Herbert  D.  Wel- 
lington, is  evidence  of  an  election  by  Tanquary  &  Gibson  to 
pursue  their  remedy  against  Wellington,  and  that  if  they 
levied  upon  and  attached,  and  procured  a  legal,  binding  and 
prior  lien  upon  a  suflBcient  amount  of  Wellington's  property, 
to  secure  the  payment  of  Wellington's  indebtedness  to  them, 
that  Tanquary  &  Gibson  thereby  waived  their  right,  if  any 
they  ever  had,  to  further  prosecute  this  action  against  the 
defendants,  and  the  plaintiff,  Cranston,  is  in  no  better  posi- 
tion than  Tanquary  &  Gibson  would  be  were  they  now 
plaintiff." 

The  court  instructed  the  jury  as  follows : 

"  Gentlemen  of  the  Jury :  The  testimony  in  this  case  being 
now  all  in,  I  think  it  my  duty  to  instruct  you  that  there  is 
not  sufficient  evidence  in  this  case  to  warrant  the  court  send- 
ing you  out  to  pass  upon  it,  and  you  are  instructed  that 
you  should  find  a  verdict  for  the  plaintiff,  for  the  sum  of 
♦7,742.57." 

And  thereupon  the  jury  found  a  verdict  in  favor  of  plain- 
tiff. Motion  for  new  trial  was  overruled,  and  judgment 
entered  upon  the  verdict  for  $7,742.57.  The  defendants 
bring  the  case  here  on  appeal. 

Mr.  Charles  H.  Burton  and  Messrs.  Riddell  &  Stark- 
WEATHBR,  for  appellants. 

Messrs.  Cranston,  Pitkin  &  Moore,  for  appellee. 
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Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

The  appeUaats  assign  numerous  errors  upon  the  rulings 
of  the  court  below,  which,  when  summarized  present  for  our 
consideiation  the  following  questions : 

First.  Can  a  mortg^ee  maintain  an  action  at  law,  in  his 
own  name,  to  recover  his  mori^age  debt  against  a  grantee 
who  accepts  a  conveyance  of  the  mortgaged  premises  contain- 
ing an  agreement  to  assume  and  pay  the  same  ? 

Second.  Can  appellee,  as  assignee  and  legal  owner  of  the 
Mcnred  notes,  maintain  this  action  ? 

Third.  Can  the  grantor  release  the  grantee  from  the  obli- 
gations incurred  by  the  assumption  agreement,  without  the 
consent  of  tiie  beneficiary?  In  other  words,  was  the  at- 
tempted release  by  Wellington  efEectoal  to  relieve  appellants 
from  their  liability  upon  their  assumption  agreement  to  Tan- 
quary  &  Gibson? 

Fourth.  Did  the  conveyance  of  the  property  to  Linn,  in 
pnisuance  of  the  alleged  t^reement  of  release,  change  the 
relations  of  the  parties,  and  make  Wellingtoii  the  principal 
debtor,  and  the  appellants  merely  sureties,  so  that  the  dis- 
chaige  of  the  attachment  on  his  property,  or  the  extension  of 
the  time  of  payment  of  the  notes,  operated  to  dischai^  them 
from  liability  ? 

Fifth.  Was  the  original  contract  between  Wellington  and 
appellants  admissible  under  the  issues  made  by  the  plead- 
ings, to  contradict  the  assumption  agreement  contained  in 
the  deed? 

Upon  the  first  proposition  there  is  a  diversity  of  opinion 
among  the  courts  of  last  resort  in  this  country,  growing  out 
of  the  particular  view  that  each  tribunal  has  taken  as  to  the 
ground  of  the  liability  of  the  grantee  who  assumes  the  pay- 
ment of  a  mortgage  upon  the  property  conveyed  to  him ; 
some  holding  that  his  liability  depends  upon  the  equitable 
doctrine  of  subrogation,  and  that  the  obligation  he  assumes 
can  be  enforced  only  in  an  equitable  proceeding ;  while  otJiers 
hold  that  it  uises  out  of  contract,  and  constitutes  a  legal 
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liability,  enforceable  in  an  action  at  law.  The  latter  is  not 
only  the  better  and  more  generally  accepted  view,  but  is  the 
one  that  prevails  in  this  jurisdiction.  Green  v.  Morriion,  5 
Oolo.  18  ;  Skinner  v.  Harker,  23  Colo.  383  ;  Woodelnv.  Co.  v. 
Palmer,  45  Pac.  Rep.  237,  8  Colo.  Ct.  App.  132 ;  Burbank  v. 
RooU,  4  Colo.  Ct.  App.  197  ;  Sluyveaant  v.  Western  Morigai/e 
Co.,  22  Colo.  28.  Mr.  Fomeroy,  in  discussing  the  rationale 
of  the  grantee's  liability,  in  his  wort  on  Equity  Jurispru- 
dence, uses  the  following  language : 

"  The  ground  of  grantee's  liability  adopted  by  the  courts 
of  a  large  majority  of  the  states,  is  that  of  contract.  It  is 
an  application  of  the  general  doctrine,  ao  widely  prevailing 
in  this  country  that  it  may  properly  be  called  an  American 
doctrine — -where  A.  makes  a  promise  directly  to  B.,  for  the 
benefit  of  C,  upon  a  consideration  moving  alone  from  B., 
C.  being  the  party  beneficially  interested  may  treat  the 
promise  as  though  made  to  himself,  and  may  maintain  an 
action  at  law  upon  it  in  his  own  name  against  A.  the  promisor. 
According  to  this  generally  accepted  view,  the  liability  of 
the  grantee,  who  thus  assumes  the  payment  of  an  outstand- 
ing mortgage,  does  not  depend  upon  any  extension  of  the 
equitable  doctrine  concerning  subrogation ;  it  is  strictly 
legal,  arising  out  of  a  contract  binding  at  law ;  the  mortg^ee, 
instead  of  enforcing  the  liability  by  a  suit  in  equity  for  a 
foreclosure,  may  maintain  an  action  at  law  against  the  grantee 
upon  his  promise,  and  recover  a  personal  judgment  for  the 
whole  mortgage  debt."     Pomeroy's  Eq.  Jur.  Vol.  3,  §  1207. 

Among  the  adjudicated  cases  announcing  this  rule  are: 
Barr  v.  Been,  2i  N.  Y.  178 ;  Thorp  v.  Keokuk  Coal  Co.,  48 
N.  Y.  253 ;  Dean  v.  Walker,  107  HI.  540 ;  Bay  v.  William*, 
112  m.  91 ;  Sokmuoker  v.  Siberf,  18  Kan.  104 ;  Urquhart  v. 
Brayton,  12  R.  1. 169;  Moss  v.  Kentiiton,  38  la.  396 ;  Rogers 
V.  aomell,  58  Mo.  589;  Merriman  v.  Moore,  90  Pa.  St.  78; 
Follansbee  v.  Johnson,  28  Minn,  311 ;  Bassett  p.  Hughes,  43 
Wis.  319 ;  Bliss  on  Code  Pleading,  see.  128. 

But  it  is  strenuously  insisted  by  counsel  for  appellants 
that  a  distinction  should  be  made  where  the  assumption 
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agreement  U  contained  in  a  deed,  as  in  this  case,  upon  the 
theoiy  that  the  aafiumptioQ  clause  must  be  treated  as  a  cov- 
enant, and  that  an  action  on  a  covenant  will  only  lie  in  the 
name  of  the  covenantee.  But  thia  technical  rale  of  the  com- 
mon law  does  not  prevail  in  states  that  have  adopted  the 
reform  procedure.  Under  our  code  the  action  must  be  pro8- 
ecnted  in  the  name  nf  the  real  party  in  interest ;  and  cer- 
tainly the  beneficiary,  or  person  for  whose  benefit  the  promise 
is  made,  is  the  real  party  in  interest,  whether  the  promise  is  I 
evidenced  by  a  simple  contract,  or  one  under  seal.  Pomeroy 
on  Remedies  &  Remedial  Rights,  sec.  139 ;  Bliss  on  Code 
Pleading,  sec.  58 ;  McDowell  v.  Laev,  35  Wis.  171 ;  Satteft 
V.  Eughet,  tupra  ;  Fitzgerald  v.  Barker,  70  Mo.  685 ;  Emmitt 
V.  Bropky,  42  Ohio  St.  82 ;  Van  Sekaick  v.  R.  S.  Co.,  38 
N.  Y.  346 ;  Lawrence  v.  Fox,  20  N.  T.  268. 

In  these  cases,  and  many  others  that  might  be  cited,  the 
old  rule  that  no  one  but  a  covenantee  could  sue  on  a  cove- 
nant is  distinctly  repudiated ;  and  it  la  held  that  a  grantee 
who  accepts  a  deed  poll  containing  an  assumption  agreement 
to  pay  a  mortgage,  becomes  personally  liable  to  the  mort- 
gf^e,  who  may  maintain  a  suit  in  his  own  name  upon  such 
covenant  or  agreement,  for  the  mortgage  debt. 

We  think,  therefore,  the  first  question  must  be  answered 
in  the  affirmative ;  and  that  the  assignment  and  transfer  of 
the  notes  to  appellee,  vesting  the  entire  legal  title  thei'eto 
in  him,  constituted  him,  as  such  legal  owner,  the  real  party 
in  interest  within  the  meaning  of  the  code,  and  entitled  him 
to  maintain  this  action.  This  seems  to  be  the  settled  doc- 
trine in  most  of  the  states.  Pom.  on  Rem.  &  Rem.  Rights, 
Bees.  128, 132;  Bliss  on  Code  Pleadings,  sec.  51  and  cases 
cited ;  and  is  expressly  recognized  in  Baatett  v.  Jnvian,  7 
Colo.  270. 

In  the  view  we  take  of  the  nature  of  appellants'  liability 
npon  the  assumption  ^^reement  contained  in  their  deed,  the 
answer  to  the  third  question  presented  is  easy  of  solution. 
It  ia  obvious  that  if,  as  we  have  seen,  the  assumption  clause 
in  tJie  deed  imposed  an  obligation  upon  appellants  primarily 
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for  the  benefit  of  Tanquary  &  Gibson,  and  not  for  tiie  in- 
demnity of  their  grantor,  ib&t  bj  accepting  ihe  deed,  tliey 
became  effectually  bound  by  such  obligation,  uid  an  imme- 
diate right  to  enforce  it  vested  in  the  beneficiaries ;  which 
right  could  not  be  divested  without  their  consent. 

Mr.  Jones,  treating  this  subject  in  his  Work  on  Mortg^es, 
Vol.  1,  sec.  764,  says : 

"  The  result  of  the  latest  cases  upon  this  subject  is,  that, 
where  the  conveyance  is  absolute  to  the  grantee,  his  assump- 
tion of  an  existing  mortgage  creates  against  him  an  absolute 
obligation  for  its  payment,  and  that  a  release  of  this  obliga- 
tion cannot  be  made  by  the  grantor  without  the  assent  of 
the  mortgagee.  The  acceptance  on  the  part  of  the  mort- 
gagee of  the  benefit  of  the  assumption  is  a  legal  presump- 
tion, in  the  absence  of  proof,  of  his  actual  dissent." 

And  in  Devlin  on  Deed^-sec.  1093,  it  is  said: 

"Two  opposite  views  prevail  as  to  the  power  of  the  grant- 
or to  deprive  a  mortgagee  of  the  stipulation  made  by  a 
grantee  to  assume  a  mortgage.  Where  the  covenant  is  con- 
sidered one  of  indemnity  only,  of  which  the  mortgagee  may 
take  advantage  by  a  species  of  equitable  subrogation,  the 
parties  to  the  covenant  may  at  any  time  before  a  bill  for 
foreclosure  is  filed,  discharge  the  liability  by  a  reconveyance, 
and  as  there  is  then  no  longer  any  contract  of  indemnity, 
there  can  be  no  right  to  which  the  mortgagee  can  be  subro- 
gated. And  this  may  be  done  under  this  view  by  a  simple 
release.  But  on  the  other  hand,  in  other  courts,  t^e  promise 
is  regarded  as  irrevocable,  and  it  is  held  that  where  the 
deed  to  the  grantee  is  absolute,  he  incurs  an  abeolut«  obli- 
gation for  its  payment  by  assuming  it,  and  that  without  the 
consent  of  the  mort^gee,  the  grantor  cannot  release  this 
obligation." 

See  also  Bateett  v.  Siiffhei,  »upra  ;  Bay  v.  WiUiamt,  mtpra ; 
Bouglast  v.  WdU,  18  Hun,  88 ;  CHfford  v.  Corrigan,  117  N.  Y. 
357;  Rogers  V.  Gomell,Bupra;  Banneyv.3fe3ftdlen,5A\>bott'8 
New  CasES,  246. 

We  think,  therefore,  it  necessaiily  and  lc^;ically  follows 
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that  the  alleged  release  by  Wellington,  of  appeUants,  what- 
ever its  effect  may  be  as  between  themselves,  was  wholly 
ineffectoal  to  relieve  them  of  their  liability  to  Tanquary  & 
(Tibeon.  It  is,  however,  insisted  that  by  the  conveyance 
made  in  pursuance  of  the  ^reement  with  Wellington,  the 
relation  of  the  parties  was  changed,  and  that  thereby  Well- 
ington became  the  principal  debtor,  and  the  appellants 
merely  sureties ;  and  that  by  their  subsequent  dealings  with 
Wellington,  Tanquary  &  Gibson  released  appellants  from  all 
liability  upon  the  notes. 

We  think  this  claim  is  untenable.  There  is  no  averment 
in  the  answer  to  the  effect  that,  in  consideration  of  such 
release,  Wellington  made  any  new  promise  to  pay  the  notes, 
or  ^reed  to  indeomify  appeUants  against  the  liatdlity  they 
had  assumed.  But  it  does  appear,  l^  the  terms  of  the  deed, 
that  Linn  assumed  their  payment,  so  that  any  agreement 
which  Tanquary  &  Gibson  might  have  made  with  Welling- 
ton, was  an  i^r^ment  with  him  as  surety  merely,  and  in  no 
way  affected  the  lialnlity  of  appeUante,  who  still  remained 
liable  to  Tanquary  &  Gibson,  as  principal  debtors. 

Upon  the  question  of  the  admissibility  of  the  original  con- 
tract between  Wellington  and  appeUants,  to  contradict  the 
assumption  clause  in  the  deed,  we  are  cited  to  the  cases  of 
Elliott  V.  SackeU,  108  U.  S,  132 ;  Drur^  v.  Hayden,  111  U.  S. 
223,  Under  the  doctrine  of  these  cases,  (in  which  we  fully 
concur)  a  party  accepting  a  deed  in  which  an  assumptiou 
clause  has  been  inserted  contrary  to  the  intention,  and  with- 
out the  knowledge,  of  the  parties,  by  fraud  or  mistake,  and 
without  actu^  knowledge  of  such  clause  being  in  the  deed, 
way  upon  proof  of  such  mistake  or  fraud,  be  relieved  there- 
from. But  such  a  defense,  to  be  available,  must  be  pleaded. 
In  the  case  at  bar  there  is  no  su^estion  in  the  answer  that 
the  assumption  clause  contained  in  the  deed  from  Welling- 
ton to  appellants  was  inserted  by  fraud  or  mistake ;  or  that 
appeUants  accepted  the  deed  without  knowledge  that  it  con- 
tained such  a  i^use.    In  those  portions  of  the  answer  setting 
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out  tiie  release  relied  on,  there  is  no  intiination  that  the 
assumptioa  clause  in  the  deed  was  wrongfully  inserted ;  but, 
on  the  other  hand,  it  is  treated  as  a  binding  obligation  upon 
appellants,  and  exemption  therefrom  is  claimed  solely  on  the 
ground  of  the  payment  of  a  valuable  consideration.  The 
only  averment  contained  in  tJie  answer  that  is  relied  on  as 
presenting  such  defense  is  the  third  general  defense,  wherein 
defendants  deny  that  they  assumed  or  agreed  to  pay  the 
notes.  It  is  too  well  settled  to  admit  of  discussion,  that 
fraud  or  mistake,  to  be  available,  must  be  specifically  averred. 

It  iu  alleged  in  the  complaint  that  the  deed  in  question 
was  delivered  to  defendants,  and  by  them  accepted,  and  that 
they  caused  said  deed  to  be  filed  for  record  in  the  office  of 
the  county  clerk  and  recorder  of  Arapahoe  county.  This  al- 
legation is  not  here  controverted  in  the  answer.  In  MuMtg 
V.  Fiske,  131  Mass.  110,  it  is  said : 

"If  the  deed  of  conveyance  from  the  plaintiff  to  Uie  de- 
fendant was  delivered  \e^  the  grantor  and  accepted  by  the 
grantee,  the  latter  thereby  assumed  the  duty  of  performing 
according  to  its  terms  the  promise  therein  expressed  to  be 
made  by  him.  "  •  •  The  defendant,  having,  by  the  delivery 
which  the  jury  have  found,  accepted  the  deed  of  conveyance 
and  thereby  obtained  the  estate  which  he  afterwards  con- 
veyed to  a  third  person,  and  so  made  himself  liable  to  the 
burden  which  by  the  terms  of  the  deed  he  had  assumed, 
could  not  (no  fraud  in  the  execution  or  delivery  of  the  deed 
being  suggested)  impair  the  legal  effect  of  his  own  act  by 
oral  evidence  that  he  had  never  agreed  to  assume  and  pay 
the  mortgage,  nor  authorized  nor  knew  of  the  insertion  of 
such  an  agreement  in  the  deed.  Such  evidence,  except  so 
far  as  it  tended  to  show  that  there  had  been  no  delivery  of 
the  deed,  was  therefore  rightly  excluded,  independently  of 
any  question  of  pleading." 

We  think,  under  the  pleadings  in  this  case,  the  evidence 
sought  to  be  introduced  for  the  purpose  of  contradicting  the 
assumptioa  clause  in  iha  deed,  was  properly  excluded. 
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Upon  a  careful  consideTation  of  the  entire  record,  we  think 
the  court  below  properly  directed  the  jury  to  render  a  vei^ 
diet  in  faTor  of  plaintiff,  and  the  judgment  is  accordingly 
afarmed. 


[Vo.  8580.] 
COLER   V.   BaRTH. 


1.  NOTBB  AND  MOBTOAQBS. 

A  promissory  note  the  paymeat  of  whioh  Is  seonred  by  mortgage  or 
deed  of  trust  is,  aa  a  geaeral  rule,  tlie  principal  thing  and  ths  aeour- 
Ity  bnt  an  incident. 

i.  Sams — Relkabe — Sale. 

When  a  note  secured  by  mortgage  or  deed  of  trust  has  been  paid,  or 
the  tndebtedneas  thus  represented  released,  no  valid  sale  can  be 
had  under  the  powers  granted  in  tbe  mortgage  or  trust  deed. 

3.  Samb— Redkhption. 

A  ule  Dnder  an  ordinary  deed  of  trust  generally  cuta  off  the  truster's 
right  to  redeem,  bnt  when  a  creditor  having  two  deeds  of  trust  of 
different  priorities  upon  the  same  property  for  different  debts,  en- 
forces tbe  junior  lien  and  bids  in  the  property  at  the  sale,  and  then 
enforces  the  superior,  he  opens  the  right  of  redemption  from  tbe 
first  sale. 

i.  TstrsTKE'a  Sales. 

When  the  power  of  sale  in  a  trust  deed  provides  that  the  sale  shall  be 
for  cash,  tbe  trustee  is  not  bound  to  accept  the  highest  bid,  unleu 
it  be  for  cash  and  bona  fide.  It  through  mistake,  he  strike  oft  the 
property  to  the  wrong  person  or  to  one  not  in  a  position  to  comply 
witli  bis  bid,  he  may,  in  the  exercise  of  a  wise  discretion,  when  sub- 
stantial justice  can  bo  done  and  the  rights  of  interested  parties  be 
protected,  select  tbe  proper  bidder  to  whom  the  sale  should  be 
made  and  the  deed  be  given. 

G.  Same — Applioatioh  of  Furohasi  Uohbt. 

The  fact  that  a  trustee  has  not  properly  applied  the  proceeds  of  a  sale 
Is  nets  ground  fur  canceling  his  deed  or  for  setting  aside  the  sale, 
as  against  a  bottafide  purchaser,  especially  where  the  deed  of  trust 
absolved  the  purchaser  from  the  responsibility  of  seeing  to  tbe  ap- 
pllcEtJon  of  the  purchase  money. 

Appeal  from  the  Diitrict  Court  of  Lat  Aniriita  County. 
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This  is  an  action  by  William  Barth  to  set  aside  a  tniBtee's 
Bale  to  W.  N.  Coler,  Jr.,  made  by  Walter  O'Malley,  as  trustee, 
and  to  cancel  the  trustee's  deed,  upon  the  grounds  that  the 
deed  was  fraudulently  procured  and  executed,  that  there  was 
no  authority  for  the  sale,  and  that  the  conveyance  was  not 
made  to  the  highest  bidder.  The  following  are  the  material 
facts: 

Dr.  Thomas  F.  Martin  was  the  owner  of  certain  lands  in 
Hueifono  county,  Colorado,  upon  a  portion  of  which  were  a 
body  of  water  called  Lake  Miriam  and  a  reservoir  used  in 
connection  therewith.  He  borrowed  of  R.  H.  Hutton  $5,000 
on  February  26, 1886,  and,  to  secure  its  payment,  executed 
a  trust  deed  on  the  premises.  On  April  28, 1887,  he  bor- 
rowed an  additional  $10,000  of  Hutton,  and,  as  security  there* 
for,  executed  a  second  deed  of  trust  on  the  same  land,  subject 
to  the  first  incumbrance. 

From  the  recitals  in  some  of  the  deeds  in  evidence  it  appears 
that  Dr.  Martin  secured  from  the  town  of  Walsenburg  a 
franchise  for  a  system  of  water  works,  which  franchise,  to- 
gether with  a  perpetual  water  right  to  take  sufficient  water 
from  Lake  Miriam  and  said  reservoir  to  supply  the  town  of 
Walseuhurg  therewith  for  fire,  domestic  and  irrigation  pur- 
poses, Martin,  on  July  16, 1888,  conveyed  to  a  corporation 
known  as  The  Walsenburg  Water  Company.  The  water 
company  executed  its  bonds  in  the  sum  of  $30,000,  which 
were  bought  by  W.  N.  Coler,  Jr.,  and,  to  secure  their  pay- 
ment, on  the  fiist  day  of  September,  1888,  executed  to  the 
Central  Trust  Company  of  New  York  a  trust  deed  upon  the 
same  property  that  it  obtained  from  Martin. 

Thereafter,  on  May  27,  1890,  a  third  deed  of  trust  upon 
all  of  the  lands  embraced  in  the  first  and  second  deeds  of 
trust  above  mentioned  (as  well  as  upon  lands  not  therein 
described)  was  made  by  Martin  to  secure  the  payment  of 
two  of  his  notes  theretofore  given  to  Hutton,  part  of  which 
seems,  as  nearly  as  we  are  able  to  ascertain,  to  be  tiie  same 
indebtedness  already  secured  by  the  prior  liens. 

On  February  9, 1891,  a  fourth  trust  deed,  also  covering 
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this,  and  other  property,  was  made  bj  Martin  to  secure  his 
notes  to  Barth,  f^gregating  $20,000.  Thereafter  Barth 
bought  all  of  the  Hutton  notes  above  mentioned.  After  he 
becune  their  owner,  he  caused  the  second  trust  deed  of  date 
April  28, 1887,  and  liie  third  trust  deed  of  May  27, 1890,  to 
be  foreclosed  because  of  a  failure  of  the  maker  to  pay  the 
indebtedness  secured  thereby,  and  the  property  was  bid  in  by 
Barth  himself,  and  the  amounts  of  the  respective  bids  were 
credited  upon  the  appropriate  notes. 

After  these  two  junior  incumbrances  were  foreclosed,  a 
sale  of  the  lands  under  the  first  trust  deed  of  date  Febru- 
ary 26,  1886,  for  feilure  by  Martin  to  pay  the  notes  secured 
thereby,  was,  by  Walter  O'Malley,  sheriff  of  Huerfano  county, 
as  successor  in  trust  (WUls,  the  trustee,  having  resigned), 
advertised  to  take  place  at  Walsenburg  on  April  11,  1892. 
There  is  no  direct  evidence  that  Barth,  the  owner  of  the  note, 
caused  the  advertisement  to  be  made,  but  the  fact*  and  cir- 
cumstances disclosed  in  the  record  leave  no  doubt  that  it 
was  at  his  request  that  the  successor  in  trust  advertised  the 
property.  In  attendance  at  the  sale  were  Dr.  Martin,  rep- 
resenting his  own  interest  and  also  acting  for  W.  N.  Coler, 
who  was  the  beneficiary  under  the  deed  of  trust  to  the  Central 
Trust  Company;  Mr.  Steele,  who  was  authorized  to  bid  for 
Coler ;  Mr.  Heisler,  the  attorney  for  Barth ;  and  Mr.  Quil- 
lian,  who  bid  for  John  K.  Hanna,  who  really  was  the  alter 
ego  of  Barth  in  this  transaction. 

The  property  was  first  offered  for  sale  in  parcels,  and  in 
the  bidding  QuUlian,  acting  for  Hanna,  participated,  and 
when  it  was  ascertained  that  the  aggregate  of  the  bids  re- 
ceived was  only  ¥5,835  (less  than  the  amount  due  on  the 
note)  the  trustee  then  offered  the  property  for  sale  en  masse. 
The  bidding  then  proceeded,  the  parties  mentioned  in  turn 
participating,  and  when  the  bids  amounted  to  over  $T,000, 
being  considerably  more  than  the  amount  due  upon  the  note 
and  all  the  expenses  of  the  sale,  Heisler,  who  theretofore 
took  no  part  in  the  sale,  but  was  only  a  short  distance  away, 
appeared  upon  the  scene  in  his  capacity  of  Earth's  represen- 
VOL.  XXIV — 3 
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tative,  and  the  evidence  tends  to  show  that  he  first  reqaeated 
of  the  trustee  to  postpone  the  sale,  as  negotiations  for  a  settle- 
ment were  then  in  progress  between  Mr.  Barth  and  the  hold- 
ers of  the  bonds  secured  by  a  trust  deed  npoa  the  water 
right.  Martin,  as  the  maker  of  the  various  outstanding 
notes,  and  claiming  an  interest  in  the  property,  raised  an 
objection,  and  the  ti-ustee  refused  to  postpone  the  sale. 

Thereupon  Heisler  produced  the  note  which  was  secured 
by  the  trust  deed  under  which  the  sale  was  advertised, 
marked  paid  and  canceled,  and  asked  the  trustee  to  stop  the 
sale  and  to  execute  a  release  of  the  deed  of  trust.  To  this, 
also,  Martin  protested  upon  the  ground  that  the  bids  then 
in  were  in  excess  of  the  amount  due  upon  the  note,  and  that 
his  r^hts  as  a  remote  owner  of  the  equity  of  redemption, 
and  as  the  debtor  whose  property  was  being  sold,  and  aa  the 
maker  of  these  notes,  must  be  observed  by  the  trustee,  and 
that  it  was  the  duty  of  the  latter  to  proceed  with  the  sale 
and  get  therefrom  as  large  an  amount  as  possible. 

After  taking  advice,  the  trustee  announced  that  he  would 
go  on  with  the  sale,  to  which  Heisler,  for  Barth,  publicly 
protested  for  the  reasons  already  stated.  Bids  were  made 
by  Quillian,  still  representing  Hanna,  by  Heisler,  for  Barth, 
and  by  Steele,  for  Coler,  until  Steele  finally  bid  the  sum  of 
$15,300.  Quillian  then  bid  $15,500.  Heisler  then  raised  the 
bid  one  dollar,  and  Quillian  bid  $15,502,  and  the  property 
was  struck  off  to  him. 

It  is  in  evidence,  though  contradicted,  that  before  the 
sale  opened,  as  well  as  at  its  close,  the  trustee  publicly  an- 
nounced that  the  sale  must  be  for  cash  only.  The  sale  closed 
about  noon,  and  it  was  suggested  by  some  one  present  that 
after  the  midday  meal  the  parties  should  assemble  and  the 
transaction  be  closed  by  the  execution  of  the  trustee's  deed, 
upon  the  payment  of  the  money.  Some  time  in  the  after- 
noon O'Malley  approached  Quillian  and  Heisler,  or  at  least 
they  met,  and  after  much  discussion  between  them,  unneces- 
sary here  to  state,  both  Quillian  and  Heisler  declared  that 
no  valid  sale  had  been  made,  and  that  it  was  the  duty  of  the 
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trustee  to  refuse  to  execute  a  trust  deed  to  any  one;  but,  if 
he  otherwise  concluded,  then  either  Heisler  or  Quilliaa 
(both  really  representing  the  same  party,  -who  -was  Barth) 
ahould  receive  it. 

O'Malley  tiien  offered  to  execute  a  deed  upon  Quillian's 
bid  in  the  name  of  whatever  party  Quillian  should  designate, 
and  to  receive  as  part  payment  of  the  purchase  price  the 
$5,000  note  on  which  the  sale  was  baaed,  and  the  balance  in 
cash.  Quillian  and  Heisler  refused  to  comply  -with  this 
condition,  but  offered  to  turn  in,  as  cash,  the  balance  due 
upon  the  #10,000  note,  and  to  credit  the  balance  of  the  pur- 
chase money  upon  the  notes  of  Dr.  Martin  which  were  se^ 
cured  by  the  junior  trust  deeds,  and  then  owned  l^  Barth. 
The  trustee  refused  to  receive  these  notes  as  cash,  but  exe- 
cuted to  Coler  a  trustee's  deed  upon  his  bid  of  $15,300,  and 
received  the  full  amount  in  cash.  He  then  tendered  to 
Heisler,  for  Barth,  the  full  amount  due  on  the  first  note  and 
the  expenses  of  the  sale,  which  tender  was  refused,  and 
paid  the  balance  to  Dr.  Martin,  as  l^e  maker  of  the  original 
trust  deed,  as  that  instrument  in  terms  provided,  and  de- 
posited in  ihe  local  bank  in  Walsenbutg,  in  his  name,  as 
trustee,  the  amount  due  on  the  first  note  of  $5,000,  which 
Heisler  had  refused  to  accept. 

It  appears  that  O'Malley,  as  trustee,  executed  three  trus- 
tee's deeds  to  Coler,  the  second  in  date  of  priority,  as  claimed 
by  Coler  and  O'Malley,  to  correct  errors  in  the  first,  and  the 
last  to  correct  omissions  and  mistakes  in  the  other  two. 
Such  other  facts  as  are  material  are  stated  in  the  opinion. 

The  trial  court  made  two  specific  findings  of  facts  in  ac- 
cordance with  the  plaintiff's  contention,  -viz.,  first,  that  Barth, 
the  owner  of  the  note  that  was  the  foimdation  for  the  sale, 
tendered  the  same  to  the  trustee  during  the  progress  thereof, 
marked  paid  and  canceled,  forbade  further  proceedings,  and 
demanded  from  the  trustee  a  release  deed  of  the  deed  of 
trust ;  teeond,  that  the  sale  of  said  property  was  not  made  to 
the  highest  Mdder,  nor  was  it  struck  off  to  Coler,  or  any  one 
for  him.     0pon  these  &cts  the  court  found,  as  matter  of  law, 
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that  the  sale  was  not  legally  coDducted,  and  that  the  prop- 
erty was  not  sold  to  Ooler,  and  thereupon  rendered  a  decree 
canceling  and  Tacating  the  three  trustee's  deeds  to  him.  To 
reverse  this  decree  the  defendants  below  have  appealed  to 
this  court. 

Mr.  John  H.  Knabbei.,  for  appellant. 

Messrs.  C.  £■  &  F.  Hbbbqioton  and  Mr.  C.  J.  Hcohes,  Jr., 
for  appellee. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  controveisj  is  best  presented  by  a  consideratioa  of 
the  three  propositions  relied  upon  by  the  plaintiff  in  the  trial 
court.  They  are  as  follows :  jirtt,  there  was  collusion  between 
the  grantee  Coler,  through  his  agents,  and  the  trustee,  to  get 
title  to  the  property  in  fraud  of  the  plaintiff's  equities; 
lecond,  after  there  was  tendered  to  the  trustee,  as  paid  and 
canceled,  the  note  that  was  secured  by  the  trust  deed  which 
was  being  foreclosed,  all  subsequent  proceedings  were  abso- 
lutely void,  and  the  conveyance  by  the  trustee  nugatory; 
third,  the  property  was  not  conveyed  to  the  highest  and  best 
bidder. 

It  is  to  be  r^retted  that  the  testimony  of  Barth  and 
O'Malley  was  not  received,  for  thereby  much  of  the  uncer- 
tainty concerning  the  purpose  and  origin  of  this  sale  would 
be  removed,  and  many  other  questions  of  fact,  now  obscure, 
would  probably  be  made  plain.  Wliy  Barth  first  foreclosed 
and  sold  the  property  under  his  second  and  third  trust  deeds, 
instead  of  proceeding  under  the  first  one,  or  what  advantage 
he  supposed  he  was  getting  by  such  an  election,  we  do  not 
know.  Neither  are  we  advised  (except  by  inference  or  con- 
jecture, as  to  which  different  conclusions  might  be  drawn) 
what  was  his  motive  in  foreclosing  under  the  first  deed  of 
trust  after  aoqiilring,  as  he  claimed,  the  title,  or,  at  least, 
Martin's  equity  of  redemption  at  the  sale  under  hia  two 
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jnnior  liens.  He  neglects  to  inform  us,  and  while  his  pur- 
pose may  have  been  honorable,  it  might,  aUo,  have  been  un- 
worthy, when  we  consider  the  conflicting  claims  of  the 
interested  parties. 

That  this  somewhat  complicated  oonti'oversy  may  be  the 
better  elucidated,  it  is  well  briefly  to  recall  the  situation  of 
the  parties,  and  the  relative  priority  of  their  respective  liens, 
np  to  the  time  the  sale  began.  The  first  and  second  trust 
deeds  covered  the  same  property.  They  secured  notes  of 
the  face  value  respectively  of  $5,000  and  810,000,  which  were 
owned  by  Earth.  The  amount  realized  at  the  sale  under  the 
second  trust  deed,  the  proceeds  from  a  prior  sale  of  personal 
collateral,  and  ot^er  payments  on  the  principal,  left  due  on 
the  $10,000  note  on  the  day  of  the  sale  in  question  near 
$4,500.  Upon  the  $5,000  note  there  was  at  that  time  due 
not  tax  from  $5,700,  making  a  total  indebtedness  at  that 
date  upon  the  first  two  notes  of  about  $10,200. 

Prior  to  all  incumbrances  securing  the  other  notes  owned 
by  Barth,  was  the  lien  upon  the  water  right  that  secured 
Coler's  bonds.  It  is  true  that  the  trust  deed  to  the  Central 
Trust  Company  did  not  include  all  the  lands  embraced  with- 
in the  first  and  second  trust  deeds  securing  Earth's  indebt- 
edness ;  but  as  to  a  part  thereof  (viz.,  a  perpetual  water 
right  of  the  specified  capacity,  from  Lake  Miriam  which  wim 
situate  on  one  of  these  tracts  of  land),  it  constituted  a  lien 
third  in  order  of  priority,  luid  superior,  as  to  said  water  right, 
to  all  liens  of  a  subsequent  date. 

Such  being  the  situation,  the  thought  naturally  suggests 
itself  that  it  was  to  the  interest  of  Barth  to  buy  in  this  prop- 
erty at  the  lowest  possible  price,  while  it  was  for  the  inter- 
est of  Dr.  Martin  that  the  trustee  should  realize  from  the  sale 
the  highest  obtainable  sum. 

1.  As  to  the  first  contention  of  the  plaintiff  (appellee 
here),  no  finding  was  made  by  the  court  below.  After  a  con- 
sideration of  the  voluminous  record  before  us,  we  are  of  opin- 
ion that  it  is  not  sustained  by  the  evidence. 

2.  With  respect  to  the  two  findings  of  fact  made  by  tlie 
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trial  court,  there  was  not  below,  nor  is  there  here,  so  much 
controversy  between  the  parties  as  to  their  eorrectnesa,  under 
the  evidence,  as  there  is  concerning  their  legal  effect.  In- 
deed, we  may  ea;  that  the  evidence  clearly  upholds  these 
findings ;  and  we  therefore  proceed  to  an  ascertunment  of 
what  decree  should  be  predicated  upon  them. 

It  is  stated  as  a  general  rule,  and  it  is  unquestionably  coi^ 
rect,  that  the  note  secured  by  a  mortgage,  or  a  deed  of  trust 
in  the  nature  of  a  mortage,  is  the  principal  thing,  and  the 
security  hut  an  incident ;  and,  as  a  corollary,  when  the  note 
is  paid,  or  the  indebtedness  thus  represented  released,  there 
can  be  no  valid  sale  under  the  mortg^e.  This  consequence, 
in  the  absence  of  a  controllii^  equity  calling  for  some  qual- 
ification, is  as  true  as  the  main  proposition  itself.  Barth  v. 
Deuel,  11  Colo.  494,  503 ;  Mutual  Mill  Int.  Co.  v.  Gordon, 
20  111.  App.  (BradweU)  559,  566  ;  Coffirtg  v.  Taylor,  16  lU. 
457 ;  Pearce  v.  Bryant  Coal  Co.,  25  lU.  App.  (E.  B.  Smith) 
51 ;  Redmond  et  al.  v.  Paekenkam  et  al.,  66  111.  434,  437. 

Let  us  see  whether  there  is  present  in  this  case  some  feat- 
ure that  demands  a  relaxation  of  the  rule,  or  a  yielding  by  it 
to  some  stronger  equity.  Strict  foreclosure,  where  the  mort- 
gagee takes  the  property  in  full  satisfaction  of  the  mortgage 
debt,  is  iu  some  respects  analogous  to  foreclosure  and  sale 
under  a  deed  of  trust,  as  framed  in  this  state,  and  as  our  law 
was  when  the  sale  in  question  occurred.  In  both  cases  the 
mortg^or's  equity  of  redemption  is  gone.  1  Jones  on  Mort- 
gages, sec.  950 ;  2  Jones  on  Mortgages,  sec.  1569,  and  cases 
cited. 

In  the  former  case,  any  subsequent  conduct  of  the  mort- 
gagee rec(^nizing  the  continued  existence  of  the  mortg^e, 
or  evidencing  an  intention  not  to  hold  the  property  as  a  full 
satisfaction  of  the  debt — as,  for  example,  proceeding  to  sue  on 
the  debt  for  an  alleged  balance — opens  the  door  to  the  mort- 
gagor to  redeem. 

When  in  the  case  at  bar  Barth,  not  content  with  the  title 
he  got  at  the  first  sale  under  the  junior  lien,  elected  to  fore- 
close the  first  deed  of  trust,  this  was  not  a  proceeding  to 
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recover  au  alleged  belance  upon  the  second  note,  and  hence 
the  same  principle  just  mentioned  is  not  strictly  applicable. 
But  when  a  creditor  having  two  deeds  of  trust  of  different 
priorities  upon  the  same  property  for  different  debts,  enforces 
first  the  junior  and  then  the  superior  lien,  he  should  be  held 
in  mftlHng  the  sale  under  the  first  deed  of  trust — in  accord- 
ance with  an  analogous  principle — to  open  up  the  mortga- 
gor's redemptioQ,  at  least  to  the  extent  of  giving  to  him  a 
right  to  participate  in  the  sale,  and  to  a  voice  in  its  conduct. 

This  act  of  Barth  in  the  subsequent  enforcement  of  the 
senior  lien  was  a  recognition  by  him  of  the  existence  of  the 
tS.OOO  note,  and  a  distinct  acknowledgment  Uiat  Martin 
still  had  some  title  or  interest  in  the  property  of  value  which 
it  was  desirable  for  him  (Barth)  to  obtain.  He  held  out  to 
the  public  that  a  sale  of  the  property  was  to  be  had,  caused 
notice  thereof  to  be  advertised,  and  the  trustee  in  opening 
the  sale  and  in  the  reading  of  the  advertisement  publicly 
announced  that  the  proceeding  was  for  the  purpose  of  selling 
Martin's  interest  in  the  property  in  order  to  pay  his  not«. 
Barth  led  bidders  to  believe  that  a  bona  fide  sale  was  to  be 
had,  and  Martin  and  Coler,  acting  upon  the  good  faith  of 
the  aonooncement,  were,  among  others,  on  hand  to  protect 
their  interests. 

There  is  no  pretense  that  Uie  note  was,  in  fact,  paid  by 
Martin,  or  by  any  one  for  him.  The  fact  is  that  Barth  chose 
to  cancel  it  for  reasons  satisfactoiy  to  himself,  which  are 
apparent  when  we  come  to  consider  the  situation.  This 
choice  was  first  made  known  after  the  bids  amounted  to 
more  than  the  sum  due  upon  it.  But  to  stop  the  sale  at 
this  stage  would  have  been  highly  inequitable  both  to  Mar- 
tan,  who,  as  the  maker  of  these  various  instruments  and  as 
the  owner  of  a  possible  remote  equity  of  redemption,  had 
the  right  to  insist  upon  the  sale  going  on,  and  also  to  Coler, 
whose  bonds  came  in  ahead  of  all  Barth's  claims,  except  to 
the  amo\]nt  of  about  fl0,200,  after  the  bids  passed  beyond 
that  sum. 

It  was  then  apparent  that  something  more  was  to  be  real- 
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ized  from  the  sale  thui  the  amount  of  Barth's  fiist  note,  and 
then  it  would  have  been  unjust  to  Martin  to  be  deprived  of 
this  excess. 

We  conclude  that,  under  the  facts  of  this  case,  the  trustee, 
representing  not  merely  the  creditor  Barth  but  also  Dr.  Mar- 
tin, might  properly  and  legally  go  on  with  the  sale,  and  get 
out  of  it,  not  only  the  amount  due  on  the  first  note,  but  as 
much  more  as  he  could  to  apply  on  Martin's  other  indebted- 

3.  The  trust  deed  provided  that  the  sale  should  be  made 
to  the  highest  and  best  bidder  for  cash.  This  &ct  was 
announced  by  the  trustee,  both  at  the  beginning  and  close 
of  the  bidding,  according  to  the  testimony  of  the  witnesses 
for  the  defendant,  which  is  denied  by  some  of  the  witnesses 
for  the  plaintiff.  If,  however,  Uiere  was  no  such  announce- 
ment, fltill  it  was  the  rule  by  which  the  authority  of  the 
trustee  was  measured,  and  under  which  the  sale  must  be 
made  and  the  deed  of  conveyance  executed.  Quillian,  for 
Hanna,  and  Heisler,  for  Barth,  nominally  bid  $200  more 
than  Coler  to  whom  the  trustee  made  the  deed.  Literally, 
and  in  one  sense,  Coler  was  not  the  highest  bidder ;  but  it 
does  not  follow  that  he  was  not  the  highest  and  bett  bidder  for 
cash.  Where  the  power  of  sale  provides  that  it  be  for  cash, 
the  trustee  is  not  bound  to  bid  off,  or  sell,  to  the  one  who 
makes  the  highest  bid,  unless  it  Is  for  cash,  and  bona  fide. 
He  must  exercise  his  sound  judgment  in  determining  who 
is  the  proper  party  entitled  to  the  deed,  and  he  may  take 
time  for  that  purpose.  If,  through  mistake,  he  strikes  ofE 
the  property  to  the  wrong  peraon,  or  to  one  not  in  a  position 
to  comply,  or  by  subsequent  investigation  Learns  that  the 
proper  bid  was  not  selected  at  the  sale,  he  may,  nevertheless 
in  the  exercise  of  a  wise  discretion,  and  if  it  appears  that 
substantial  justice  has  been  done,  and  the  rights  of  interested 
parties  protected,  select  the  proper  person  to  whom,  under 
the  power  by  which  he  is  actii^,  the  sale  should  be  made, 
and  the  deed  given.  1  Devlin  on  Deeds,  sec.  442 ;  Gray  v. 
Veirs,  33  Md.  18. 
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Here  Quilliaa,  whose  bid  was  the  highest,  refused  to  carry 
out  his  contract,  while  Coler  stood  ready  to  pay  the  full  pur- 
chase price  in  cash.  QuilUan  offered  to  turn  in,  as  cash,  some 
of  these  various  subsequent  notes  of  Martin,  held  by  Barth ; 
but  under  the  peculiar  ctrcumstauces  of  this  case,  we  con- 
sider that  the  trustee  was  not  obliged  to  determine  for  him- 
self and  at  his  peril  the  validity  and  genuineness  of  these 
various  notes,  on  some  of  which  payments  were  indorsed. 
His  experience  already  with  the  $5,000  note  upon  which  he 
was  conducting  the  sale,  and  which  he  supposed  was  unpaid, 
and  which  Barth  must  have  represented  to  him  as  unpaid  in 
order  to  get  the  trustee  to  act,  but  which  Barth's  agent  ten- 
dered to  him  as  paid  during  the  progress  of  the  sale,  naturally 
would  awaken  his  suspicion  that  these  other  notes  tendered 
by  Barth  might  not  be  alt<^ether  unquestioned. 

We  must  not  be  understood  as  holding  that  a  second  mort- 
gf^^  to  protect  himself  may  not,  in  payment  of  his  bid  made 
at  a  foreclosure  and  sale  under  a  first  mortage,  if  such  bid 
exceeds  the  prior  debt,  turn  in  as  cash  the  valid  indebted- 
ness or  notes  of  the  mortgagor,  after  paying  cash  to  the 
amount  of  the  senior  debt.  That  sort  of  a  case  is  not  before 
us.  If  we  recognize  the  rule  that  the  debtor's  valid  notes 
are  the  equivalent  of  cash,  and  may  be  so  used  by  such  a  bid- 
der, still  Barth's  agents  did  not  observe  it.  The  first  note 
and  the  balance  of  $4,500  due  on  the  second  note  may  have 
been  so  applied  under  this  rule.  These  two  equalled  $10,200, 
leaving  a  difference  between  them  and  the  amount  of  the 
purchase  price,  of  $5,100.  This  was  the  only  indebtedness 
of  Barth's  that  was  senior  to  that  evidenced  by  the  bonds. 
The  subsequent  notes  of  Barth  which  were  tendered  as  part 
of  the  purchase  price  were  secured  by  an  instrument  subse- 
quent in  date  to  that  of  the  trust  deed  to  the  Central  Trust 
Company  securing  Coler's  bonds.  Barth's  subsequent  notes, 
therefore,  were  not,  in  this  transaction,  the  equivalent  of 
cash.  This  is  manifest,  for,  if  it  was  the  duty  of  the  trustee 
out  of  the  purchase  money  to  pay  the  secured  obligations  of 
Martin  in  the  order  of  their  priority,  then,  certainly,  Coler's 
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bonds,  at  least  to  the  extent  of  the  value  of  the  property 
included  in  the  Central  Trust  Company's  deeds,  were  ahead 
of  Barth's  notes ;  and  had  the  trustee  received  as  cash  these 
subsequent  notes  of  Barth,  he  would  have  violated  this  order 
of  priority.  Hence,  even  under  the  rule  invoked  by  appel- 
lee, he  failed  to  tender  the  entire  purchase  price  in  cash,  or 
its  equivalent. 

Upon  these  facts  we  are  satisfied  that  Color,  and  not 
Barth,  was  the  highest  and  best  bidder  for  cash.  For  this 
reason  the  contention  of  the  appellee  that  it  was  the  trustee's 
duty,  after  Quillian  refused  to  protect  his  bid,  to  readver- 
tise  the  property,  is  not  tenable.  As  we  have  said,  while 
nominally  the  highest  bidder  was  Quillian,  as  a  matter  of 
fact,  he  was  not  the  highest  and  best  bidder  for  cash,  but 
Coler  was.  After  the  trustee  refused  to  stop  the  sale  at  Heia- 
ler's  request,  neither  the  latter  nor  Quilliau  considered  the 
subsequent  proceedings  valid.  Their  bids  were  not  bona  fide 
and  were  not  intended  as  such,  and  plaintifTs  own  evidence 
is  conclusive  upon  the  point  that  neither  believed  a  deed 
thus  made  conferred  any  title.  No  one  present  at  this  sale 
who  desired,  or  was  prepared,  to  make  a  genuine  bid,  was 
prevented  from  doing  so,  unless  it  was  by  the  conduct  of 
Barth's  agent ;  and  we  see  no  reason  for  setting  aside,  at  his 
instance,  this  sale  upon  the  ground  that  it  was  not  made  to 
the  highest  bidder. 

4.  The  fact  that  the  trustee  did  not,  as  appellee  contends, 
make  a  proper  application  of  the  purchase  money  in  excess 
of  the  amount  due  on  Barth's  first  note,  but,  instead  of  de- 
livering it  to  Martin,  should  have  paid  it  to  Barth, — is  no 
ground  for  canceling  these  deeds  or  setting  aside  the  sale. 
If  the  trustee  was  guilty  of  bad  faith,  or  made  a  mistake,  in 
not  giving  the  surplus  to  Barth,  if  he  was  entitled  to  it,  it 
was  his  act  after  the  sale  was  over,  and  after  Coler's  rights 
were  fixed.  The  court  did  not  find,  nor  is  the  evidence  suf- 
ficient to  establish,  that  this  act  of  the  trustee  was  the  result 
of  any  fraud  or  conspiracy  in  which  Coler  participated,  and 
as  the  express  provisions  of  the  trust  deed  absolve  the  pur 
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chaser  from  anj  responsibility  for  a  wrong  appUcatioQ  of  the 
pnrcfaase  money  Earth  must  look  to  the  trustee,  or  to  Mar- 
tin, who  is  not  a  party  to  this  action,  and  not  to  Coler,  for 
any  alleged  diversion  of  that  fund  from  its  proper  channel. 

Many  other  questions  have  been  discussed  by  counsel — 
some  of  them  interesting,  but,  in  our  view  of  the  case,  not 
important  or  controlling — and  for  these  reasons  we  have  not 
discussed  them,  though  we  have  examined  into  every  phase 
of  the  case  as  presented  by  counsel.  Upon  the  whole  case 
we  are  satisfied  that  substantial  justice  requires  that  this 
case  be  reversed.  The  trial  court  did  not  err  so  much  in  its 
findings  of  facta  as  in  the  application  of  the  law  to  those 
facts.  The  facts  as  found  do  not  support  the  judgment  ren- 
dered by  the  lower  court.  For  these  reasons  the  decree  is 
reversed,  with  instructions  to  the  lower  court  to  dismiss  the 
plaintifTe  complaint,  without  prejudice  to  the  right  of  the 
plaintiff  hereafter  to  proceed  against  defendant  O'Malley  for 
the  alleged  misapplication  of  t^e  purchase  money. 

Beverted. 


[So.  8891.] 

The  Gebmania  Lipb  Insxjrance  Compaky  v.  Robs 

Lewin. 

1.  BvtDBNCK — Veibdict  at  Cohokeb's  Ikquebt. 

The  verdict  of  the  jury  tit  a  coroner's  inquest  Hudlng  that  the  deceued 
commttted  suicide  Is  not  admlMible  In  evidence  to  establish  that 
fact  a*  a  defense  to  an  action  on  a  policy  ot  insurance  on  tlie  life  of 
the  deceased. 

2.  Sake — Expests. 

A  regularly  licensed  physician  ot  extensive  practice  and  experience  who 
has  made  a  special  study  of  toxicology,  Is  competent  to  testify  as 
an  expert  vrith  reference  to  the  effects  of  a  noxious  eubstanoe  npon 
the  human  system  notwithstanding  he  may  have  had  no  actual 
experience  with  cases  ot  poisoning  with  that  particular  drug. 

8.  Pbactice— DiBBcnon  op  Tbbdiot. 

Action  on  a  life  ineurauoe  policy :  Defense  that  the  deceased  committed 
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tuiotde.    SM  that,  under  the  circumstanceB  of  the  oase,  a  direction 
to  the  jury  to  find  for  the  plainUS,  yi 


Appeal  from  the  DtBtriet  Court  of  Arapahoe  OourUy. 

This  action  was  instituted  by  Geoi^e  E.  Rosa  Lewin,  as 
trustee,  and  The  First  National  Bank  of  Denver,  plaintiffs, 
against  The  Germania  Life  Insurance  Company,  of  the  city 
of  New  York,  defendant,  to  recover  upon  a  policy  of  insur- 
ance upon  the  life  of  Jacob  Boehm  for  the  sum  of  $30,000. 
This  life  insurance  policy  was  procured  by  Boehm  on  the 
23d  day  of  October,  1891,  the  consideration  being  the  pay- 
ment of  the  sum  of  $1,644,  and  an  agreement  for  a  like 
payment  annually  thereafter  for  the  period  of  twenty  years, 
or  during  the  life  of  the  assured. 

On  the  11th  day  of  November,  1891,  Boehm,  for  a  valuable 
consideration,  assigned  and  transferred  this  policy  of  insui^ 
ance  to  plaintiffs,  of  which  assignment  written  notice  was 
given  to  the  defendant.  Boehm  died  on  the  14th  day  of 
Alarch,  1892,  at  Denver,  Colorado,  and  in  due  time  the 
defendant  was  furnished  by  plaintiffs  with  proof  of  the  death 
of  the  assured,  and  payment  was  demanded  upon  the  policy, 
which  was  refused. 

All  these  allegations  of  the  complaiat  were  admitted  by 
the  answer.  To  defeat  the  action,  the  defendant  relied  upon 
three  afBrmative  defenses,  two  of  which  were  abandoned  at 
the  trial,  so  that  it  is  only  necessary  upon  this  review  to  con- 
sider the  third  defense.  This  third  defense  is  based  upon 
the  fifth  paragraph  of  the  written  application,  which  was 
made  a  part  of  the  contract  of  insurance : 

"Conditions  and  agreementa  of  this  insurance. 

"  This  policy  shall  cease  and  be  null,  void  and  of  no  effect ; 
and  this  Company  shall  not  be  liable  for  the  payment  of  the 
sum  assured  or  any  part  thereof;  but  all  premiums  pre- 
idously  paid  shall  be  the  absolute  property  of  the  Company, 
without  any  account  whatever  be  rendered  therefor:  •    •    • 

"5th.  (Suicide.)  If  within  three  years  from  the  data 
bereof,  the  said  assured  shall  die  by  suicide,  or  by  bis  or  her 
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own  hand,  or  in  consequence  of  an  attempt  to  commit  suicide, 
or  to  take  his  or  her  own  life,  whether  sane  or  insane  at  the 
time." 

The  company's  defense  of  suicide  was  alleged  in  the  fol- 
lowing words : 

*'  And  the  defendant  further  alleges  that  the  death  of  said 
Jacob  Boehm  was  caused  by  the  presence  of  cyanide  of  po- 
tassium in  the  body  of  said  Jacob  Boehm ;  that  cyanide  of 
potassium  is  a  deadly  poison ;  that  said  poison  was  taken 
by  the  said  Jacob  Boehm  from  his  own  hand,  and  that  said 
assured  died  on  the  day  alleged  by  suicide,  and  hy  his  own 
hand,  and  in  consequence  of  an  attempt  to  commit  suicide, 
and  of  an  attempt  to  take  his  own  life." 

On  and  prior  to  March  14, 1892,  the  deceased,  Jacob  Boehm, 
had  been  conducting  an  extensive  business  In  the  city  of 
Denver,  with  one  Steinbok,  under  the  firm  name  of  Boehm 
&  Co.  Upon  that  date  both  he  and  the  firm  were  financially 
embarrassed,  and  the  property  of  the  firm  was  seized  under 
a  writ  of  attachment  levied  in  favor  of  the  First  National 
Bank  of  Denver.  The  evidence  shows  that  this  attachment 
was  levied  about  the  noon  hour,  Boehm  at  the  time  being 
absent  from  the  store  for  hie  noonday  lunch,  having  gone 
to  the  Arcade  restaurant,  on  Larimer  street,  in  this  city, 
with  two  friends,  for  that  purpose,  one,  Adolph  Schayer, 
who  had  been  his  intimate  business  and  personal  friend  for 
many  years,  the  other  an  acquaintaDGe  by  the  name  of  Far- 
mer. Soon  after  these  parties  seated  themselves  at  the  table, 
and  after  taking  some  soup,  the  deceased,  getting  up  from 
the  table,  stated  that  he  desired  to  inform  his  partner,  Mr. 
Steinbok,  by  telephone  where  he  was.  This  he  did  at  the 
telephone  in  the  room.  When  he  returned  to  his  friends,  it 
was  noticed  that  he  was  pale  and  much  agitated,  and  ex- 
pressed a  desire  to  leave  without  eating,  whereupon  the 
others  said  they  would  go  with  him. 

On  the  way  out  of  the  restaurant  they  stopped  at  the  cigar 
stand,  and  Boehm  purchased  cigars  for  himself  and  friends. 
About  this  time  Boehm  told  Schayer  that  he  wanted  to  get 
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lid  of  Farmer,  in  order  that  he  might  speak  with  Schajer  on 
business.  Boehm  and  Schajer  then  separated  from  Farmer, 
and  proceeded  together  along  Larimer  street,  going  toward 
Boehm's  place  of  business.  The  evidence  shows  tiiat  Boehm, 
who  was  laboring  under  great  excitement,  at  this  time,  said 
to  Schayer,  "  Adolph,  they  have  got  me ;  the  sheriff  is  in 
possession  of  the  place  now,"  and  then  began  mutterii^  to 
himself,  "  My  God,  I  didn't  think  George  would  do  it ! " 
Upon  being  questioned  as  to  whom  he  referred,  he  said, 
*'  Why,  tlie  First  National  Bank  attachment."  Soon  after 
this  he  stopped  on  the  sidewalk,  and  said,  "  Adolph,  I  want 
you  to  promise  me  one  thing ;  I  want  you  to  be  as  good  a 
friend  to  my  wife  as  you  have  been  to  me."  Schayer  testi- 
fied that  this  conversation  had  such  an  effect  upon  him  that 
he  became  very  much  excited  and  began  to  search  Boehm 
for  something;  passed  his  hand  over  his  hip  pockets  and 
went  through  his  clothes,  but  did  not  find  anything,  but 
resolved  to  stay  with  him.  When  they  reached  the  store  of 
Boehm  &;  Co.,  Boehm  went  in.  Schayer  remained  at  the 
entrance  iFor  a  few  minutes,  then  went  to  the  ofBce  of  Dr. 
Badenoff,  near  by,  and  on  his  way  back  stepped  into  a  store 
for  a  short  time.  All  this  took  but  a  few  minutes,  when  he 
returned  to  Boehm's  place  of  business  and  ascertained  that 
Boehm  had  left  during  his  absence.  Schayer  then  proceeded 
up  town ;  but  soon  returned  and  went  to  liie  Windsor  Hotel, 
and  looked  at  the  register,  where  he  saw  Boehm's  name  reg^ 
istered  and  room  No.  319  marked  opposite  his  name.  He 
went  immediately  to  this  room,  and  found  the  door  locked 
on  the  inside.  He  attempted  to  open  the  door,  but  failing 
in  this  at  first,  put  a  boy  through  the  transom,  who  opened 
the  door  by  unlocking  it  from  the  inside.  Upon  entering  the 
room  he  found  the  dead  body  of  Boehm  lying  upon  the  bed, 
flat  upon  his  hack ;  his  shoes  had  been  removed  from  his  feet ; 
his  coat  off;  vest  imhuttoned;  necktie  untied,  and  collar 
loosened.  The  witness  testifies  that  he  found  about  an  oimce 
vial  in  the  inside  vest  pocket  of  the  deceased,  and  he  also 
saw  a  tumbler  in  the  room,  in  which  there  was  a  brownish 
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liqaid  or  sediment,  the  color  coTresponding  with  that  of  the 
liquid  in  the  Tial. 

It  is  shown  that  after  Mr.  Schayer  left  Mr.  Boehm,  at  the 
store,  Boehm  was  visited  hy  his  attorney,  Mr.  Earl  B.  Coe, 
hy  appointment.  The  two  left  the  store  shortly  after  two 
o'clock,  Mr.  Coe  accompanying  the  deceased  a  short  distance 
up  the  street,  where  they  separated,  Mr.  Coe  going  first  to 
his  office,  and  then  to  the  residence  of  Mr.  Boehm.  Betum- 
ing  to  his  office,  he  was  called  to  the  Windsor  Hotel,  where 
he  found  Mr,  Boehm  a  corpse.  Mr,  Coe  testifies  that  from 
the  time  be  left  Mr,  Boehm  on  Curtis  street  until  he  saw 
his  body  at  the  hotel,  not  more  than  an  hour  had  elapsed, 
and  possibly  the  time  was  less  than  this.  It  is  shown  that 
Mr.  Boehm  went  to  the  Windsor  Hotel  alone,  registered  and 
asked  for  a  room  to  lie  down  in.  He  had  never  had  a  room 
at  this  hotel  before. 

It  is  further  shown  that  soon  after  Mr.  Schayer  entered 
the  room  at  the  hotel,  Dr.  Martin  reached  the  place,  and 
made  an  examination  of  the  body.  At  this  time  the  de- 
ceased's head  was  thrown  back  at  an  angle  of  45  degrees  ; 
his  mouth  was  open ;  his  eyes  partially  open  ;  his  body  still 
warm;  his  finger-nails  were  bltiish  in  color.  The  vial  found 
in  the  deceased's  pocket  was  labelled  "  Sol.  Cyanide  of  Po- 
tassium," with  the  name  of  Neil  Dahl  as  the  drug^st  printed 
thereon.  A  glass  or  tumbler  was  found  on  the  stand,  con- 
taining about  half  a  teaspoonful  of  the  liquid,  which  the 
doctor  pronounced  cyanide  of  potassium.  He  smelled  the 
contents  of  both  the  tumbler  and  the  bottle,  and  pronounced 
the  solution  in  the  glass  the  same  as  that  in  the  bottle. 
Mr.  Schayer  tasted  and  smelled  the  contents  of  the  glass, 
and  said  that  it  was  like  bitter  almonds.  It  was  also  in  evi- 
dence that  cyanide  of  potassium  tastes  bitter,  and  has  an 
odor  of  hitter  almonds.  Another  witness,  Mr.  Levy,  a  drug- 
gist, examined  the  contents  of  the  bottle  and  glass,  and  de- 
scribed such  contents  as  having  an  odor  "  like  bitter  almonds 
or  Pmssic  acid." 

The  evidence  tends  to  show  that  cyanide  <^  potassium, 
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placed  upon  the  tongue  or  lips,  will  give  them  a  brownish 
hue,  and  that  the  lips  and  tongue  of  the  deceased  were  of 
such  a  hue.  There  were  Bome  etains  upon  the  lips  which 
are  described  as  similar  to  that  which  would  be  produced 
from  drinking  from  a  glass.  There  were  a  few  drops  on  the 
chin,  which  had,  also,  discolored  the  skiu.  It  is  in  evidence 
that  cyanide  of  potassium,  with  syrup  of  lemon,  will  discolor 
the  skin,  making  it  a  brownish  hue. 

It  is  also  iu  evidence  that  on  the  lOtb  day  of  March,  1892, 
Mr.  Boehm  procured  a  bottle  of  cyanide  of  potassium  from 
Dr.  Muir,  his  family  physician ;  that  such  liquid  was  at  the 
time  colorless ;  that  cyanide  of  potassium  is  a  deadly  poison, 
with  the  effects  of  which  Mr.  Boehm  was  familiar.  It  is  also 
shown  that  the  prescription  given  by  Dr.  Muir  to  Mr.  Boehm 
contamed  syrup  of  lemon,  and  there  is  some  evidence  tending 
to  show  that  this  compound  will  take  on  a  brownish  hue 
with  the  lapse  of  time. 

Shortly  after  the  discovery  of  Mr.  Boehm's  body  it  was 
visited  by  Mr.  Rollins,  the  undertaker.  Mr.  Rollins  ap- 
peared in  answer  to  a  message  for  the  coroner,  who  was  out, 
Rollins  and  the  coroner  occupying  offices  together.  Mr. 
Rollins  caused  the  body  to  be  removed  to  his  undertaking 
establishment.  He  says  that  he  examined  the  contents  of 
the  vial,  and  that  the  odor  was  the  same  as  the  odor  of  prep- 
arations used  by  them  in  cleaning  silverware,  which  prepara- 
tion was  cyanide  of  potassium.  He  further  testifies  that  the 
odor  of  cyanide  of  potassium  is  peculiar  and  vmmistakable. 

Dr.  Muir  examined  the  body  within  twenty-four  hours 
from  the  time  of  death,  but  it  had  been  removed  to  the  under- 
taking establishment  then.  He  says  he  smelled  the  lips  and 
detected  a  garlicky  odor,  like  cyanide  of  potassium. 

The  defendant,  assuming  the  burden  of  proof,  offered  much 
evidence,  only  a  part  of  which  was  admitted.  When  it  rested, 
the  court  directed  a  verdict  for  the  plaintiffs,  and  rendered 
judgment  in  accordance  with  such  verdict  when  returned. 
To  reverse  this  judgment,  the  cause  is  brought  here  by  appeal. 
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Measra.  Williams  &  Whitfobd,  Mr.  Hdoh  Butlek 
and  Mr.  C.  S.  Wilson,  for  appellants. 

Messrs.  Jbboue  &  Hood  and  Mr.  C.  J.  Htjghs,  Jr.,  for 
appellees. 

Chief  Justice  Hatt  delivered  the  opinion  of  tlie  court. 

In  reviewing  the  action  of  the  district  court  in  directing  a 
Terdiot  and  rendering  jut^ment  for  plaintLS,  we  are  not 
only  to  consider  the  evidence  actually  received,  but,  also, 
such  competent  evidence  as  was  offered  and  rejected.  In 
support  of  the  issue  as  to  the  alleged  suicide  of  the  deceased, 
the  defendant  offered  in  evidence  the  duly  certified  verdict 
of  the  coroner^s  jury.  When  this  offer  was  first  made,  the 
trial  judge  seemed  to  have  been  of  the  opinion  that  such  in- 
quisitions were  in  no  case  admissible.  After  ailment  of 
counsel,  the  court  changed  its  opinion  in  this  respect,  but 
rejected  the  inquisition  upon  the  ground  that  it  was  impeached 
for  irregularity  in  the  proceeding  by  the  evidence  of  Col. 
Chivington,  the  coroner. 

Upon  this  rehearing,  we  are  of  the  opinion  that  the  firet 
impression  of  the  trial  court  was  correct,  and  that  the  inqui- 
sition was  not  admissible  for  the  purpose  of  proving  suicide. 
This  view,  which  is  in  opposition  to  the  conclusion  announced 
upon  the  former  hearing,  is  based  primarily  upon  a  more 
careful  examination  of  our  statutes. 

For  instance,  with  nd  the  coroner  is  made  a  conservator  of 
tiie  peace,  and  in  case  of  information  reaching  him  of  the 
violent  or  sudden  death  of  any  person  within  his  Jurisdiction, 
the  cause  of  which  is  unknown,  he  is  required  to  proceed 
and  view  the  body  and  make  proper  inquiry  in  respect  to  the 
cause  and  manner  of  death,  and  when  such  death  occurs  under 
suspicious  circumstances,  be  is  forthwith  to  summon  a  jury 
of  six  persons,  citizens  of  the  county,  to  appear  and  hold  an 
inquest.  In  case  l^e  jury  finds  that  a  crime  has  been  com- 
mitted, and  names  the  person  whom  the  jury  believes  has 
Vol.  XXIV — 4 
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committed  the  same,  it  is  the  duty  of  the  coroner  to  issue  a 
warrant  to  arrest  such  person,  and  take  him  forthwith  before 
a  justice  of  the  peace,  and  when  the  person  charged  is  Im>ught 
before  the  jiiatice  of  the  peace,  he  "  shall  be  dealt  with  as  a 
person  held  under  a  criminal  complaint  in  the  usual  form," 
such  warrant  being  a  suEBcient  foundation  for  the  proceed- 
ing before  a  justice,  the  same  as  an  ordinary  complaint  under 
oath.  Such  being  the  guhetance  of  the  statutes,  we  conclude 
that  the  purpose  of  inquisitions  of  this  character  is  merely 
to  furnish  the  foundation  for  a  criminal  prosecution  in  case 
the  death  is  shown  to  be  felonious. 

It  is  claimed  that  inquisitions  by  coroners  were  admissive 
in  flTidence  at  common  law,  and  hence,  are  now  admissible 
in  jurisdictions  where  the  common  law  rule  has  not  been 
changed  by  statutes,  and  the  following  cases  are  cited  in 
support  of  this  contention :  U.  S,  Life  Inn.  Co.  v.  Voeke,  129 
111.  557  s  Pyle  v.  Pyle,  158  lU.  289 ;  Wallher  v.  Mutual  Life 
Int.  Co.  ofN,  ¥.,  65  Cal.  417. 

The  English  rule,  however,  grew  out  of  the  fact  that  the 
inquisition  was  a  judicial  proceeding,  authorized  by  statute, 
and  made  the  source  of  title  of  the  king  for  lands  escheating 
to  the  government ;  and  hence,  were  analogous  to  proceed- 
ings in  rem,  but  this  reason  is  without  force  under  our  sys- 
tem of  government.  Moreover,  under  our  constitution,  as 
originally  adopted,  no  part  of  the  judicial  power  of  the  stat« 
could  be  vested  in  the  coroner.  It  is  true  that  this  consti- 
tution was  amended  in  1885  so  as  to  permit  the  legislature 
to  create  new  oourts,  conferring  upon  that  body  a  large  dis- 
cretion with  referenoe  to  the  jurisdiction  that  might  be  given 
to  such  courts,  but  no  attempt  has  since  been  made  to  con- 
fer judicial  power  upon  coroners  in  this  state ;  hence,  the 
inquest  sought  to  be  introduced  in  this  case  was  extra  judi- 
cially taken,  and  should  have  been  excluded  under  the  rule 
laid  down  by  Prof.  Greenleaf.  1  GreenleaTs  Evidence, 
sec.  556. 

It  is  true  that  a  contrary  conclusion  has  been  reached  in 
the  state  of  Illinois,  under  statutes  quite  similar  to  our  own. 
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but  those  eases  were  decided  since  the  statutes  were  adopted 
here,  and  for  this  reason  the  rule  does  not  prevail,  that  in 
adopting  a  statute  of  a  sister  state,  we  take  it  with  the  coo- 
struction  theretofore  put  upon  it  by  the  courts  of  that  state. 
For  Has  reason,  the  niinois  decisions  are  persuasive  merely, 
and  not  controlling. 

The  case  of  Walther  v.  Mutual  Life  Jn».  Go.,  65  Cal.  417, 
is  hardly  an  authority  in  &vor  of  the  inquisition  in  this  case, 
as  in  Uiat  case  the  plaintiff  in  an  action  upon  a  life  insure 
ance  policy  himself  introduced  in  evidence  the  record  of  the 
proceeding  of  a  coroner's  jury.  This  record  was  introduced 
for  the  purpose  of  showing  that  the  party  had  complied  with 
the  requirements  of  the  policy  as  to  the  preliminary  proofs 
of  death,  bat  it  also  showed  the  verdict  of  the  coroner's  jury, 
which  was,  in  effect,  that  the  insured  had  committed  suicide, 
and  the  court  held  that  the  whole  admission  must  be  taken 
tt^ether,  and  when  so  taken,  were  prima  fade  evidence  of 
the  facts  stated  therein,  including  the  statement  with  refer- 
ence to  the  suicide  of  the  deceased.  It  does  not  necessarily 
follow,  from  the  decision  of  the  court,  or  anything  said  in 
that  opinion  or  in  the  opinion  in  insurance  Company  v.  New- 
ton, 22  WalL  82,  and  upon  which  the  California  decision  is 
based,  that  the  inquisition  would  have  been  admitted  in  evi- 
dence to  prove  suicide  if  seasonable  objection  had  been  made 
thereto. 

In  case  of  death  under  suspicious  circumstances,  or  result- 
ing from  accident,  the  rule  permitting  inquisitions  to  be  used 
in  evidence  would  result  in  a  race  and  scramble  to  secure  a 
favorable  coroner's  verdict,  that  would  in&uence,  and,  pei^ 
haps,  control  in  case  suit  should  be  instituted  against  life 
insurance  companies  upon  policies  of  insurance,  and  in  cases 
of  accidents  occurring  as  the  result  of  negligence  on  the  part 
of  corporations  operating  railways,  street  car  lines,  mining 
for  coal  or  the  precious  metals,  etc.  Law  writers,  of  late, 
have  frequently  animadverted  upon  the  carelessness  with 
which  such  inquests  are  frequently  conducted,  and  to  allow 
.inqoisitioDB  to  he  nsed  in  a  suit  between  private  parties  upon 
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a  cause  of  action  growing  out  of  the  death  of  the  deceased, 
as  in  this  ca,se,  would  be  to  introduce  an  element  of  unco 
taintj  into  the  practice  which,  we  think,  would  be  contrary 
to  public  policy,  and  pernicious  ia  the  extreme  ;  and  for 
these  reasons  we  conclude,  upon  careful  consideration,  that 
the  safer  and  better  rule  is  to  exclude  such  inquisitions. 
State  V.  Co.  Com.  of  Cecil  Co.,  54  Md.  426  ;  Qoldschmidt  et  al 
V.  Mutual  Life  In».  Go.  of  K  Y.,  102  N.  Y.  486. 

The  appellant  introduced  Dr.  Eskridge  an  an  expert  wit- 
ness, for  the  purpose,  among  other  things,  of  proving  hy  him 
the  symptoms  attending  a  case  of  poisoning  by  cyanide  of 
potassium.  Dr.  Eskridge  testiBed  that  he  graduated  from 
Jefferson  Medical  CoUege,  of  Philadelphia,  about  nineteen 
years  before,  and  that  he  has  been  regularly  and  constaDtiy 
engaged  in  the  practice  of  his  profession  since  that  time ; 
that  he  was  duly  licensed  to  practice  medicine  under  tiie 
laws  of  Colorado ;  that  toxicology  was  a  part  of  the  medical 
instruction  received  at  college,  and  that  he  had  made  this 
branch  of  his  profession  a  special  study  for  twelve  or  thirteen 
years ;  that  he  had  been  a  lecturer  and  teacher  in  toxicology 
for  four  or  five  years;  that  he  was  familiar  with  all  the 
authorities  and  had  them  at  the  time  in  his  libraiy;  that 
whUe  he  had  had  no  experience  in  treating  a  case  of  poison* 
ing  from  cyanide  of  potassium  he  had,  in  his  experience, 
treated  many  other  cases  extending  over  a  large  field ;  that 
he  had  had  nearly  one  hundred  cases  of  suicide  or  homicide 
from  poisoning ;  that  he  had  had,  probably,  eighteen  cases  of 
arsenical  poisoning;  some  fifteen  cases  of  opium  poisoning; 
cases  of  poisoning  by  belladonna;  by  carbolic  acid;  one  case 
of  nitric  acid  poisoning;  one  case  of  veratria  de  veri  poison* 
ing;  two  cases  of  aconite  poisoning,  and  one  of  bichloride  of 
mercury,  or  corrosive  sublimate,  poisoning. 

Notwithstanding  the  extended  study  and  experience  of 
Dr.  Eskridge,  and  his  admitted  learning,  the  court  refused  to 
receive  his  testimony  with  reference  to  the  effects  of  cyanide 
of  potassiam  upon  the  human  system,  for  the  reason  that  he 
had  had  no  actual  experience  with  poisoning  from  cyanide 
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of  potassium.  In  this  ruling  we  think  the  court  was  clearly 
in  error.  It  is  seldom  that  a  witness  is  presented  whose 
general  competency,  not  only  in  the  practice  of  medicine,  but 
ia  toxicology,  is  so  well  established  as  was  that  of  Dr.  Esk- 
ridge  upon  the  trial ;  and  the  court  erred  in  allowing  the  fact 
that  he  bad  never  attended  a  patient  suffering  from  poison- 
ing by  cyanide  of  potassium  to  outweigh  all  other  evidence 
of  competency.  New  poisons  are  constantly  being  discovered 
by  scientists,  and  under  the  rule  announced  by  the  district 
court,  all  inquiry  aS  to  the  result  of  such  new  poisons  upon 
the  human  system  from  experts,  would  be  excluded.  In 
fact,  under  the  rule  announced  expert  evidence  would  be  ex- 
cluded in  all  except  those  cases  in  which  some  of  the  usual 
and  well-known  poisons  were  resorted  to.  We  think  this 
rule  would  offer  a  premium  to  the  ingenuity  of  criminals  and 
others  in  the  selection  of  rare  and  unusual  poisons  to  destroy 
human  life.  It  is  entirely  too  technical,  and  not  supported 
by  reason  or  authority.  The  evidence  shows  that  cyanide 
of  potassium  acts  almost  instantaneously,  and  that  if  suf- 
ficient is  administered,  death  follows  immediately;  hence, 
the  chance  of  finding  a  physician  qualified  to  testify  under 
the  rule  announced  by  the  district  court  is  slight,  indeed. 

In  some  states  it  has  been  held  that  the  decision  of  the 
trial  court  upon  the  competency  of  a  witness  to  testify  as  an 
expert  is  conclusive ;  but  we  think  the  contrary  rule  is  sup- 
ported l^  the  weight  of  reason  and  authority.  It  has  the 
sanction  of  the  Supreme  Court  of  the  United  States,  and 
should  be  followed  in  order  that  the  practice  in  the  state 
and  national  courts  may  be  similar.  In  tiie  case  of  Stillwell 
^  Bieree  Mfg.  Co.  v.  Phelpg,  130  U.  S.  520,  this  rule  is 
stated  as  follows :  "  Whether  a  witness  called  to  testify  to 
any  matter  of  opinion,  has  such  qualifications  and  knowlec^^ 
as  to  make  his  testimony  admissible,  is  a  preliminaiy  ques- 
tion for  the  judge  presiding  at  the  trial ;  and  his  decision  is 
conclusive  unless  clearly  shown  to  be  erroneous  in  matter  of 
law."  In  the  case  at  bar  we  think  it  is  clear  that  the  dis- 
trict judge  erred  as  to  the  law.     The  evidence  of  Dr.  Esk- 
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ridge  and  experta  similarly  qualified  should  have  been  ad- 
mitted. 

We  are  of  the  opinion  that  the  evidence  properly  ad- 
mitted, and  that  which  was  offered  and  erroneously  refused, 
was  sufficient  to  entitle  the  def^idaot  to  have  the  defense 
of  suicide  submitted  to  the  jury;  and  although  such  plea,  to 
prevail,  must  be  established  by  clear  and  satisfactoiy  evi- 
dence, it  may,  nevertheless,  be  so  established  by  circamstan- 
tial  evidence.  In  this  case  we  think  it  is  clear  that  the 
court  erred  in  directing  a  judgment  for  the  plaintiff.  The 
judgment  will,  Uierefore,  be  reversed,  and  tlie  cause  re- 
manded. 

Severaed. 

Mb.  Justice  Campbell  conciirring  specially. 

Because  of  the  error  of  the  distxict  court  ta  directing  a 
verdict  for  the  defendant,  I  join  witii  my  brethren  in  voting 
for  a  reversal  of  tbe  judgment.  As  at  present  advised,  I  am 
unaUe  to  agree  with  them  in  holding  the  verdict  of  the  cor- 
oner's jory  inadmissible  in  evidence  for  any  purpose.  The 
l)etter  doctrine,  in  my  opinion,  and  the  one  sustained  hy  the 
weight  of  authority  in  England  and  in  this  country,  as  an- 
nounced l^  the  supreme  court  of  Illinois  in  the  oases  cited 
in  the  fc»«goiag  opinion,  is  that  such  a  verdict,  being  a  judi- 
cial det«rminatdon  of  a  fact  of  puUic  interest  and  importance, 
required  by  the  statute  thus  to  be  ascertained,  is  competent 
and  admissible  in  a  case  like  the  one  at  bar,  as  prima  facie 
evidence  of  the  cause  of  death,  as  therein  found.  To  the 
same  effect  are :  2  Phillips's  Evidence,  •262-268 ;  I  Green- 
leafs  Evidence,  see.  556 ;  1  Starkie's  Evidence,  •307-309 ; 
Wallhers  v.  M.  L.  I.  Co.,  65  Cal.  417 ;  County  of  Laneatter 
V.  Milkier,  100  Fa.  St.  624.  In  Louisiana  it  seems  to  be  admis- 
sible even  in  a  criminal  case.  State  v.  Parker,  7  La.  Ann, 
83 ;  fit.de  v.  Duff;),  89  La.  Ann.  419.  The  New  York  case  I 
do  not  think  militates  against  this  doctrine,  while  the  case 
from  Maryland  is  clearly  dictum,  for  the  questioQ  as  to  tlie 


b,  Google 


1897.]  IN8UKANGB  Co.  V.  Ross  Lewdt.  55 

effect  of  the  admissibility  of  the  verdict  of  the  coroner's  juiy 
was  not  present  in  the  case. 

I  do  not  give  to  section  1  of  article  6  of  our  constitution 
(aa  or^inally  adopted)  the  same  effect  that  my  brethren  do. 
It  reads  as  foliows ; 

"  The  judicial  power  of  the  state,  as  to  matters  of  law  and 
equity,  except  as  in  thU  constitution  otherwise  provided,  shall 
be  vested  in  a  supreme  court,  district  courts,  county  courts, 
justices  of  the  peace,  and  such  other  courts  as  may  be*  cre- 
ated by  law  for  cities  and  incorporated  towns." 

The  exception  therein  embodied  indicates  that  elsewhere 
in  the  constitution  judicial  power  may  have  beeu  *'  otherwise 
provided."  Turning  to  section  8  of  article  14,  there  is  found  a 
mandate  that  there  shall  be  elected  in  every  county,  every  two 
years,  cue  coroner.  His  duties  are  not  therein  defined,  but 
the  coroner  was  a  well  known  officer  at  the  common  law, 
and  unquestionably  exercised  judicial  power  in  holding  in- 
quests. Without  any  further  specification  in  the  constitu- 
tion, unless  the  statute  imposed  limitations,  the  o£Bce  would 
therefore  exist  with  all  common  law  incidents.  4  Am.  & 
Eng.  Ency.  of  Law,  173,  and  cases  cited. 

That  the  general  assembly  bo  interpreted  said  section  8  as 
authorizing  the  creation  of  a  coroner's  court  and  the  vesting 
of  judicial  power  therein,  is  shown  in  that,  at  ite  first  session 
in  1877,  it  passed  an  act,  largely  declaratOTy  of  the  common 
law,  whereby  it  clothed  the  coroner  with  certain  powers, 
some  of  which  are  only  ministerial,  but  others  as  clearly  judi- 
cial in  Uieir  nature  as  those  vested  by  section  1  of  article  6 
in  the  siq>reme  or  district  courts.  Nor  do  I  conceive  the 
sole  object  of  an  inquisition  by  a  coroner  to  be  to  lay  a  foun- 
dation for  a  criminal  prosecution,  in  case  the  finding  is  that 
the  deat^  was  felonious.  That,  it  is  true,  is  one  object,  but 
by  section  870  Mill's  Ann.  Stats. :  "  Where  he  has  notice  of 
the  dead  body  of  any  person  supposed  to  have  died  by  unlaw- 
ful means,  or  (he  cause  of  whose  death  is  unknown,  found  or 
being  in  die  county,  it  shall  be  his  duty  to  summon  forth- 
with, six  citizens  of  die  oousty  to  appear  at  a  time  and  plaoe 
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named."  He  thereupon  holds  an  inquest  to  ascertain  the 
cause  of  death. 

In  the  majority  opinion  the  iDterpretaidiHi  of  the  statute  is 
as  if  the  words  above  italicized  were  omitted,  and  the  effect 
of  such  decision  is  to  divest  the  coroner  of  power  to  hold  an 
inqueet  to  ascertain  the  cause  of  death  when,  as  he  supposes, 
it  was  not  unlawful,  but  only  unknovm.  I  know  of  no  rule 
that  justities  auch  construction.  As  I  interpret  this  statute, 
it  is'made  the  duty  of  the  coroner,  when  he  receives  notice 
of  a  dead  body,  where  the  cause  of  death  is  unknown,  lort^h- 
with  to  summon  a  juiy,  6ul^x>ena  witnesses,  and  cause  a 
judicial  investigation  to  be  made  to  asoertmn  that  cause. 
If  found  to  be  unknown,  the  verdict  so  embodying  it,  which 
must  be  tiled  in  the  district  court  of  the  proper  county,  is  a 
judicial  determination  of  a  fact  required  to  be  determined  by 
the  statute ;  and  as  such,  should  be  considered  as  prima  fade 
evidence  of  that  fact,  at  least  in  all  civil  cases  wherein  it 
becomes  material.  Moreover,  that  the  powers  conferred 
upon  the  coroner  by  this  act  are  judicial,  and  his  tribunal  a 
court,  though  of  inferior  jurisdiction  in  some  of  the  states  in 
this  country,  seems  scarcely  debatable.  See  authorities  al- 
ready cited ;  also  4  Am.  &  E)^.  Ency.  of  Law,  174  et  »tq.  and 
cases  cited ;  Black's  Law  Diet.  274,  278 ;  Anderson's  Law 
Diet.  260 ;  Vickers  on  Coroners ;  5  Enc.  PI.  &  Pr.  88  et  »eq. ; 
Boitliniere  v.  Co.  Oomm.,  82  Mo.  375.  He  is  authorized  to 
impanel  a  jury,  to  supervise  and  control  the  inquest,  to  sub- 
pcena  witnesses  and  enforce  their  attendance,  to  punish  them 
and  juroiB  for  contempt  in  disobeying  his  process,  the  same 
as  con  a  justice  of  the  peace  when  his  process  runs  in  behalf 
of  the  Btate.  He  may  also  issue  a  warrant,  running  in  the 
name  of  the  people  of  the  state,  for  the  apprehension  of  a 
person  suspected,  in  case  the  death  is  found  to  be  felonious. 
So  that  this  verdict,  being  at  common  law  admissible  as  afore- 
said, and  that  system  of  law  being  in  force  here  bo  far  as 
applioaUe  and  of  a  general  nature,  and  unless  modified  by 
statute,  I  think  the  same  rule  is  in  force  in  this  state. 

I  am  not  unaware  of  the  claim  made  as  to  the  origin  of  the 
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rule  in  England,  and  of  the  deductloa  therefrom,  that  the 
reason  of  the  rule  ceasing,  the  rule  itself  should  faiL  But 
the  common  law,  as  we  have  adopted  it,  placed  no  such  lim- 
itation upon  the  rule  as  is  applied  by  the  majority.  Neither 
do  I  fail  to  perceive  the  force  of  the  argument  of  the  learned 
Chief  JoBtice,  wherein,  if  the  rule  contended  for  by  me  is 
enforced,  he  anticipates  an  unseemly  scramble  of  interested 
persona  to  influence  the  coroner's  verdict  But  these  and 
similar  arguments  are  more  properly  addressed  to  the  legis- 
lative  department,  as  reasons  for  changing  a  long  recognized 
common  law  rule,  and  should  not  be  potential  with  courts  as 
a  why  they  should  encroach  upon  Legislative  functions. 


[Ho.  8«17.] 

The  Board  of  County  Cohmissionbbs  of  Rio  Grande 

County  v.  Burpee. 

Collateral  Attack — Rxb  Judicata — Jurisuictiok. 

Where  a  judgment  is  pi'eaented  to  a,  court  for  affli'mative  sction  (aa  in 
maDdamQE  to  compel  tlie  levy  of  a  tax  to  pay  it),  the  coart  la  aot 
aatborized  to  go  bebind  it  for  the  purpose  of  examining  the  valid- 
ity of  the  cause  ut  action  upoQ  which  it  was  entered.  Upon  this 
issue  the  judgment  in  re»  judicata.  In  such  a  case,  altliough  the 
GOnstructioa  of  a  provision  ot  the  constitution  may  have  been  nec- 
evsary  to  a  detemiination  of  the  original  aotion,  that  questiou  is 
not  BO  involved  in  the  proceeding  to  eutoroe  the  Judgment  as  to 
give  tbis  court  jurisdiction  to  review  tlie  maudamus  proceedings. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Jesse  Stephenson  and  Mr.  C.  M.  Coelett,  for 
appellant. 

Messrs.  DouD  &  Fowler,  for  appellee. 

Mr.  Chablbs  G.  Clemknxs  and  Mr.  Willabd  Tblleb, 
amid  curitt. 
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Mr.  Justicb  Goddakd  delivered  the  opioioa  of  the  court. 

This  is  aa  appeal  from  a  judgment  aTrardiug  a  peremptoiy 
writ  of  mandamus  compelling  appellant  to  levy  a  tea  to  paj 
certain  judgments.  A  motion  to  dismiss  the  appeal  is  inter- 
posed upon  the  ground  that  this  court,  under  and  by  virtue 
of  the  provisions  of  section  1  of  the  act  providing  for  the 
court  of  appeals  (p.  118,  Sess.  Laws,  1891),  is  without  juris- 
diction to  enteri;ain  the  same.     This  section  enacts : 

"  No  writ  of  error  from,  or  appeal  to,  the  supreme  court 
shall  lie  to  review  the  final  judgment  of  any  inferior  court, 
unless  the  judgment,  or  in  replevin,  the  value  found  exceeds 
two  thousand  five  hundred  dollars,  exclusive  of  costs.  Pro- 
vided, this  limitation  shall  not  apply  where  the  matter  in 
controversy  relates  to  a  franchise  or  freehold,  nor  where  the 
construction  of  a  provision  of  the  constitution  of  the  state 
or  of  the  United  States  is  necessary  to  the  determination  of 
the  case."  •  •  • 

It  is  conceded  that  this  case  does  not  fall  within  either  of  the 
enumerated  exceptions  unless  the  construction  of  some  provi- 
sion of  the  state  constitution  is  necessary  to  a  determination 
of  the  case,  and  that  such  question  was  properly  raised  for 
decision  in  the  court  below  by  those  defenses  attacking  the 
validity  of  the  original  cause  of  action  upon  which  the  judg- 
ment was  founded.  That  is  to  say,  if,  in  a  mandamus  pro- 
ceeding to  enforce  the  payment  of  a  judgment  duly  rendered, 
the  court  can  go  back  of  the  judgment,  and  ascertain  whether 
the  indebtedness  sued  on  was  invalid  because  in  excess  of 
that  authorized  by  section  6,  article  11,  of  the  constitution, 
then  a  constitutional  question  is  presented  by  this  record ; 
otherwise  not. 

An  examination  of  the  authorites  cited  pro  and  con  upon 
this  question  satisfies  us  that  the  rule  uniformly  adopted  is 
to  the  effect  that  in  a  proceeding  like  this,  where  a  judgment 
is  presented  to  a  court  for  afiirmative  action,  while  the  court 
may  go  behind  the  judgment  "  for  the  purpose  of  ascertain- 
ing whether  the  claim  is  really  one  of  such  a  nature  that  the 
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court  is  authorized  to  enforce,"  it  cannot  do  bo  for  the  pur- 
pose of  examining  the  validity  of  the  original  cause  of  action. 
Upon  this  issue  the  judgment  J3  ret  adyudicata.  Wisconsin 
V.  Pelican  Int.  Co.,  127  U.  S.  265 ;  Louitiana  v.  Mat/or  of  New 
Orleanx,  109  U.  S.  285  ;  Louisiana  v.  St.  Martin's  Parish,  111 
U.  S.  716 ;  Franklin  County  v.  German  Savings  Bank,  142 
U.  S.  93 ;  Boffnton  v.  Ball,  121  U.  S.  457  ;  United  States  p. 
Nrxe  Orleans,  98  U.  S.  S81 ;  Totrn  of  Lyons  v.  Cooledge,  89 
lU.  529 ;  Davenport  v.  County  of  Bodge,  105  U.  S.  237 ; 
Jiallt  County  Court  v.  United  States,  105  U.  S.  738. 

The  latter  case,  in  its  essential  facts,  is  similar  to  the  case 
at  bar.  To  the  alternative  writ  of  mandamus  defenses  were 
set  up  which  related  to  the  validity  of  the  coupons  on  which 
the  judgment  had  been  obtained;  and,  passing  upon  these 
defenses.  Chief  Justice  Waite,  who  delivered  the  opinion  of 
the  court,  said: 

"  As  to  all  these  defenses,  it  is  sufficient  to  say  it  was  con- 
clusively settled  by  the  judgment  which  lies  at  the  founda- 
tion of  the  present  suit,  that  the  coupons  were  binding 
oUigatioDS  of  the  county,  duly  created  under  the  authority 
of  the  charter  of  the  rwlroad  company,  and,  as  such,  entitled 
to  payment  out  of  any  fund  that  could  lawfully  be  raised 
for  that  puipose.  It  has  been  in  effect  so  decided  by  the 
supreme  court  of  Missouri  in  Slate  v.  Rainey  (74  Mo.  229}, 
and  the  principle  on  which  the  decision  rests  is  elementary. 
•  ■  •  The  only  defenses  that  can  be  considered  are  those 
which  may  be  presented  in  the  proper  course  of  judicial  pro- 
cedure against  the  collection  of  valid  coupons,  executed 
under  the  authority  of  law  and  reduced  to  judgment.  While 
the  coupons  are  merged  in  the  judgment,  they  carried  with 
them  into  the  judgment  all  the  remedies  which  in  law  formed 
a  part  of  their  contract  obligations,  and  these  remedies  may 
still  be  enforced  in  all  appropriate  ways,  notwithstanding 
the  change  in  the  form  of  the  debt." 

Summed  up,  the  doctrine  of  the  foregoing  and  kindred 
cases  is  that  the  judgment  conclosively  determines  the  valid' 
ity  of  the  claim  against  the  county,  but  gives  no  new  rights 
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in  respect  to  the  means  of  payment.  Hence  the  court  will 
go  behind  the  judgment  to  determine  only  what  means  were 
provided  for  the  payment  of  the  original  claim,  in  order  to 
apply  the  same  to  the  payment  of  the  judgment. 

The  case  of  Broiemville  v.  Loague,  129  U.  S.  493,  is  relied 
on  as  announcing  a  contrary  doctrine,  and  as  an  authority 
for  the  right  of  the  court  to  go  behind  the  judgment  and 
determine  the  validity  of  the  original  indebtedness  upon 
which  the  judgment  was  rendered.  That  case  is  clearly  dis- 
tinguishable from  the  case  under  consideration.  The  relator, 
in  pleading  his  cause  of  action,  did  not  rely  exclusively  upon 
the  judgment,  hut  set  out  and  relied  upon  facts  prior  to  the 
judgment,  and  the  right  to  relief  was  predicated  upon  the 
original  indebtedness ;  and  the  court  holds  that  inasmuch  as 
th&  relator,  in  stating  his  cause  of  action,  went  back  of  the 
judgments,  the  respondent  might  do  the  same.  Franklin 
County  V.  German  Savinfft  Bank,  supra. 

It  is  therefore  apparent  that  that  decision  is  not  authority 
in  this  case.  Our  conclusion  is  that  the  defenses  predicated 
upon  the  invalidity  of  the  original  warrants,  upon  which  the 
judgments  in  this  case  were  rendered,  are  not  available  in 
this  proceeding ;  and  hence  the  construction  of  no  constitu- 
tional question  is  involved  in  the  determination  of  the  case. 
Consequently  this  court  is  without  jurisdiction  to  entertain 
this  appeal.  The  motion  is  therefore  sustained,  and  the 
appeal  dismissed. 

Appeal  digmUied. 
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[No.  8fi47.] 
McNamaba  t.  The  People  op  The  State  op  Colobado. 

L  Ihdictheht  fob  Assault  With  Ihtemt  to  Hob. 

Ad  iodjctmeat  for  aeeault  with  intent  to  rob  which  allegeB,  as  to  tlis 
assault,  that  the  defendant  "did  raaka  an  assault,"  witliout  stAtlaj; 
all  of  the  particular  comprehended  by  the  statutory  daflaltionof 
that  term  ia  sufficient. 

i.  Assault  Witb  Intent  to  Rob — Evidehcb. 

The  crime  of  assault  with  intent  tu  rob  may  be  committed  by  inUml- 
datioD  as  well  as  by  actual  force,  and  the  intimidation  may  be  an 
effectually  accomplished  by  apparent  as  by  actual  ability  to  inflitt 
the  Injury;  hence  proof  of  actual  ability  to  inflict  the  injury  in  the 
manner  threatened  la  not  necessarily  essential.  Such  an  assault  may 
be  made  by  aiming  a  gun  at  another  witliin  shoutiog  distance  and 
in  a  manner  indicating  that  it  is  loaded,  notwithstanding  it  was  Dot 
in  fact  charged. 

S.  Alibi. 

Ad  aUbi  Is  not  an  fudependant  defense.  The  burden  of  proof  Is  not 
upon  thti  defendant  to  establish  it.  If  the  teBtlmnDy  touching  an 
oUM  be  Bufflcleat  to  r^se  a  reasonable  doubt  as  to  the  presence  of 
the  defendant  at  the  commission  of  the  crime,  he  is  entitled  to  an 
Acquittal,  and  the  jury  should  be  so  Instructed. 

Mrror  to  the  District  Court  of  Ml  Pato  County. 

The  defendant  was  convicted  upon  a  charge  of  assault 
with  intent  to  rob,  and  sentenced  to  confinement  in  the  pen- 
itentiary for  the  term  of  two  years  and  six  months.  The 
indictment  charges  that  the  defendant,  at  a  certain  place  and 
upon  a  certain  date,  "being  then  and  there  armed  with  a  cer- 
tain deadly  weapon,  to  wit,  a  rifle  gun,  then  and  there  loaded 
wLth  powder  and  hall,  •  •  *  in  and  upon  one  John  Sim- 
mons *  *  *  did  feloniously  make  an  assault,  and  him,  the 
said  John  Simmons,  then  and  there,  in  bodily  fear  and  dan- 
ger of  his  life,  did  feloniously  put,  with  the  intent  then  and 
there,  felooionsly,  forcibly  and  violently,  to  rob,  steal,  take 
and  carry  away  the  personal  goods  of  him,  the  sfud  John 
Simmons,  to  wit,  certain  guns,  pistols  and  ammunition,  the 
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property  of  him,  the  said  John  Simmons,  and  for  which  the 
said  D.  M.  McNamara  was  then  and  there  seeking,  and  which 
the  £aid  D.  M.  McNamara  then  and  there  expected  to  find, 
carried  and  concealed  in  a  certain  vehicle,  commonly  called 
a  'Bt^e,'  which  the  said  John  Simmons  was  then  and  there 
driving,  and  of  which  the  said  John  Simmons  was  then  and 
there  in  poBseaaion ;  •  •  •  und  did  then  and  there,  feloni- 
ously and  by  force,  thrust  his  hand  and  body  into  said  sb^ 
and  demand  such  guns,  pistols  and  ammunition,  *  •  *  felo- 
niously and  by  force,  to  rob,  steal,  take  and  carry  avray," 

A  motion  to  quash  because  the  indictment  did  not  state 
facts  sufGcient  to  constitute  an  indictable  or  pamshable  of- 
fense was  overruled.  Inter  alia,  the  defendant  requested 
the  following  instructions,  which  were  refused : 

^*  Seventh:  If  the  testimony  has  not  shown  beyond  a  rea- 
sonable doubt  that  the  gun  or  rifle  held  and  presented  by  the 
person  who  held  up  the  stage  being  driven  by  Simmons  was 
loaded  with  powder  and  lead,  then  it  is  your  duty  to  return 
a  verdict  of  not  guilty  under  the  indictment." 

"■N'inth:  As  to  the  defense  of  alibi,  the  court  instructs  the 
jury  that  the  testimony  must  show,  beyond  any  reasonable 
doubt,  that  the  defendant  was  present  and  committed  the 
act  chaiged  gainst  him,  and  unless  the  testimony  so  shows, 
you  must  acquit.  When  a  defendant  sets  up  the  defense  of 
alibi,  even  though  a  preponderance  of  the  evidence  might 
show  that  he  was  present,  yet  that  is  not  enough,  unless  it 
convinces  you,  beyond  a  reasonable  doubt,  that  he  was." 

And  upon  these  matters  the  court  instructed  the  jury  as 
follows : 

"  Tenth :  •  •  •  The  court  instructs  you  that  although  no 
testimony  has  been  introduced  showing  that  the  rifle  gun 
described  io  the  indictment  was  loaded,  stUl  if  you  believe 
from  the  evidence,  beyond  a  reasonable  doubt,  that  Buch 
weapon  was  used  by  the  defendant,  and  pointed  at  the  wit- 
ness Simmons,  within  shooting  distance,  and  in  manner 
charged  in  the  indictment,  the  law  will  presume  that  the 
same  was  loaded,  and  proof  of  such  allegation  is  not  neces- 
sary." 
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"Fourteenth:  One  of  the  defensea  in  this  case  ib  what  is 
known  in  law  as  an  '  alibi,'  that  is,  that  the  defendant  wau 
at  another  place  at  the  time  of  the  crime  charged  in  the 
indictment  ia  alleged  to  have  been  committed ;  and  the  court 
inHtnictfi  you  that,  to  render  the  proof  of  an  alibi  satififactoiy, 
the  evidence  must  cover  the  whole  time  of  the  transactiou 
in  question. 

"  Fiftetnth :  If  tiie  jury  believe  from  the  evidence  in  this 
case  ridf  an  alibi  1ia»  been  ettablished  hereby  or  on  behalf  of 
the  defendant,  then  the  jury  should  iind  him  not  guilty ; 
that  is  to  say,  if  the  jury  should  believe  from  the  evidence, 
that  at  ihe  time  when  the  prosecuting  witness  alleges  that 
the  robbery  was  committed,  at  the  place  alleged  in  ihe  indict- 
ment, that  the  defendant  waa  at  such  time  in  Altman  or  else- 
where than  at  the  place  where  the  robbery  is  allet/ed  to  have 
been  eommitt^d,  then  you  should  find  the  defendant  not 
guilly. 

"  Sixteenth :  The  court  instructs  the  jury,  as  a  matter  of 
law,  that  where  the  people  make  out  such  a  case  as  would 
sustain  tiw  verdict  of  guilty,  and  the  defendant  offers  evi- 
dence, the  burden  i»  on  him  to  make  out  hi»  defense,  ai  to  an 
alibi,  and  when  the  proof  is  ia,  then  the  primary  question  is 
(the  whole  evidence  being  considered,  both  that  given  for 
the  defendant  and  for  the  people),  is  the  defendant  guilty 
beyond  a  reasonable  doubt?  The  law  being  that  when  the 
jury  have  considered  all  the  evidence,  as  well  that  touching 
(he  question  of  the  alibi,  as  the  criminating  evidence  intro- 
duced by  the  prosecution,  then  if  they  have  any  reasonable 
doubt  of  the  guilt  of  the  accused,  of  the  offense  of  which  he 
stands  charged,  then  they  should  acquit,  otherwise  not." 

Messrs.  Cunningham  &  Vanatta,  Mr,  T.  M.  Pattek- 
SON  and  Mr.  Hobace  N.  Hawkins,  for  plaintifE  in  error. 

The  Attorney  Gemebal  and  Mr.  G.  H.  Thorne,  of 
counsel,  for  the  People. 
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Mr.  Josticb  Goddabd  delivered  the  opinion  of  the  court. 

Among  the  errors  assigned,  those  that  we  regard  as  impor 
tant,  present  the  following  questions : 

First :  The  sufficiency  of  the  indictment. 

Second:  Did  the  court  err  in  refusing  to  charge,  as  re 
quested  by  the  defendant,  upon  the  subject  of  necessary 
proofs  to  constitute  an  assault,  under  our  statute ;  and  in 
instructing  the  jury  that  where  a  gun  is  presented  at  another, 
within  shooting  distance,  the  law  conclusively  presumes  that 
it  is  loaded  ? 

Third:  Did  the  court  err  in  declining  to  charge,  as  re- 
quested by  defendant,  upon  the  subject  of  alibi,  and  in  giv- 
ing the  instructions  which  were  given  upon  this  subject? 

In  support  of  the  proposition  tliat  the  indictment  is  defec- 
tive in  foiling  to  set  forth  the  facts  showing  that  an  assault, 
as  defined  in  our  statute,  was  committed,  it  is  insisted  that 
in  order  to  chaige  an  assault  as  thus  defined,  it  is  necessary 
to  state  facts  which  show  an  unlawful  attempt  to  commit  a 
violent  injury,  and  also  present  ability  to  carry  such  attempt 
into  execution,  or  to  set  out  that  part  of  the  charge  in  the 
language  of  the  statute ;  and  that  such  particularity  is  espe< 
cially  essential  in  charging  an  assault,  as  the  foundation  for 
an  allegation  of  an  intent  to  commit  a  higher  crime.  This 
rule  prevails  in  Indiana,  under  a  statute  like  ours.  Adell  v. 
State,  34  Ind.  543. 

But  in  Illinois,  the  state  from  which  our  statute  was  taken, 
the  common  law  form  of  an  indictment  for  an  assault,  with 
felonious  intent,  has  been  adjudged  sufficient :  Beekvntk  v. 
People,  26  111.  500 ;  Allen  v.  People,  82  111.  610 ;  Kennedy  v. 
People,  122  III.  649;  Hamilton  v.  People,  113  111.  34;  and 
also  in  Texas,  under  a  similar  statute :  State  v.  Sags,  41 
Texas,  526.  Mr.  Bishop,  in  discussing  this  question  in  his 
work  on  Statutory  Crimes,  section  514,  says : 

"  This  Indiana  doctrine,  as  to  the  allegation,  would  seem 
just  in  a  state  into  whose  jurisprudence  the  common  law  did 
not  ent«r  SiS  an  element.     But  the  common  law  has  made  it 
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a  sufficient  allegation  of  the  act  in  this  offense,  that,  as  to 
the  assault,  the  defendant '  did  make  an  aeaault '  oa  a  person 
named.  •  •  •  This  form  of  the  allegation,  dispensing  with 
the  particulars,  and  not  following  the  definition,  the  common 
law  has,  to  repeat,  made  adequate.  And  there  is  in  princi- 
ple no  different  or  greater  reason  why  the  allegation  should 
be  required  to  pniBue  the  terms  of  this  statutory  deiinition, 
where  the  offense  is  under  it,  than  the  terms  of  the  common 
law  definition  where  the  offense  is  at  common  law.  To  say 
that  the  defendant '  did  make  an  assault '  would  mean,  that 
he  did  what  the  law  deems  to  be  such  ;  and,  even  under  the 
common  law,  the  allegation  would  differ  in  it6  meaning  in 
our  different  states  according  to  the  varying  opinions  of  the 
triboaals.  In  Indiana  it  would  signify  an  assault  as  defined 
hy  the  statute  under  the  interpretation  of  the  courts.  And 
this  kind  of  doctrine  pervades  our  American  procedure." 

Section  741  Gen.  Stat.  18S3  reads:  *'An  assault  with 
intent  to  commit  *  *  *  robbery  *  •  *  shall  subject  the 
offender  to  confinement  in  the  penitentiary,"  etc.  Mills* 
Ann.  Stat.,  see.  1215. 

Section  945  Gen.  Stat.  1883  (sec.  1432  Mills'  Ann.  Stat) 
provides  that : 

"  Every  indictment  •  •  •  shall  be  deemed  saffieiently 
technical  and  correct  which  states  the  offense  *  *  *  so 
plainly  that  the  nature  of  the  offense  may  be  easily  under- 
stood by  the  jury." 

The  indictment  in  this  case  meets  this  requirement,  and 
the  motion  to  quash  was  properly  overruled.  Upon  the  sec- 
ood  proposition  the  authorities  are  in  irreconeilible  conflict, 
some  of  the  courts  holding  that  proof  of  an  actual  present 
ability  to  inflict  the  threatened  injury  is  essential  to  sustain 
the  allegation  of  an  assault ;  and  when  the  assault  consists 
of  aiming  a  gun  at  another,  within  such  distance  that  it 
would  be  dangerous  if  loaded  and  discharged,  it  devolves 
upon  the  prosecution  to  show  that  it  was  loaded.  State  v, 
Searg,  86  Mo.  169 ;  J*eople  v.  Lille}/,  43  Mich.  521 ;  Chapman 
V.  State,  78  Ala.  468;  State  p.  Godfrey,  17  Ore.  300;  Faat- 
VOL.  IXIV — 6 
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hinder  v.  Stale,  42  Ohio  St.  Ml ;  Statt  v.  Napper,  6  Nev. 
113;  Klein  v.  State,  36  N.  E.  Rep.  763  ;  MeOtmnel  v.  State, 
25  Texas  App.  829 ;  People  v.  Dodel,  77  Cal.  2^. 

While  it  is  held  in  other  jurisdictions  that  the  offense  is 
complete  when  it  is  shown  that  a  weapon  oi  this  character 
is  used  in  a  manner  to  indicate  that  it  was  loaded,  and  for 
the  putpose  that  a  loaded  gun  is  ordinarily  used,  and  if  the 
fact  be  that  it  was  not  loaded,  it  devolves  upon  the  defend- 
ant to  show  it.  State  v.  Rawlee,  65  N.  C.  3^4 ;  State  v.  Ship- 
man,  81  N.  C.613;  Cowley/  v.  State,  10  Lea  (Tenn.),  282; 
jtfortm  V.  Shoppe,  3  Cair.  &  P.  373;  Tarver  v.  State,  43  Ala. 
354 ;  Smith  v.  State,  32  Texas,  593 ;  On>ui  v.  State,  41  Texas, 
468 !  Keefe  v.  State,  19  Ark.  190  ;  Beaoh  v.  Bmeoek,  fSl  S. 
H.  228 ;  Biehelt  v.  State,  1  Sneed,  606 ;  State  t>.  Merran,  12 
Mont.  230. 

In  the  latter  ease  the  court,  in  a  very  able  opinion,  reviews 
the  cases  upon  this  subject,  and  concludes : 

"Altliough  there  is  a  division  of  views  in  the  decided 
cases,  we  think  that  the  better  opinion  is  that,  if  a  firearm  is 
the  alleged  deadly  weapon— a  weapon  the  only  ordinary  use 
of  which  is  by  its  being  loaded — ^if  it  be  pointed  at  the  com- 
plainant in  a  threatening  manner,  if  defendant  make  threats 
to  shoot,  if  the  circumstances  are  such  as  would  exist  if  one 
were  using  a  loaded  gun — in  short,  that  if  all  the  elements 
of  the  offense  be  made  out,  as  required  by  the  criminal  laws 
and  procedure,  except  the  direct,  we  may  say  visual,  proof 
that  the  weapon  is  loaded — under  these  circiimstances  a  direc- 
tion to  the  jury  to  acquit  is  error;  and  the  fact  that  the  gun 
was  unloaded  (if  such  be  the  fact)  is  a  matter  of  defense. 
Such  view  seems  to  be  held  by  the  weight  of  authority,  aiA 
such  is  the  only  practical  view  in  the  enforcement  of  the 
statute  in  reference  to  assaults  with  deadly  weapons  of  this 
character." 

This  diversity  of  opinion  has  arisen  in  cases  wherein  the 
alleged  assault  was  made  towards  the  perpetration  of  an 
offense  that  could  not  possibly  be  consummated  unless  the 
firearm  was  loaded,  such  as  murder  or  bodily  injury ;  and  we 
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find  no  case  wherein  the  facta  essential  to  support  the  alle- 
gation of  an  assault,  with  intent  to  commit  robbeiy  or  a  like 
crime,  is  discussed  or  determined ;  this  being  an  offense  that 
may  be  committed  by  intimidation,  as  well  as  by  actual  force. 
The  intimidation  of  a  person  may  be  just  an  effectually  accom- 
plished by  an  apparent,  as  well  as  an  actual,  ability  to  inflict 
the  menaced  injury ;  and  therefore  the  reason  of  the  rule 
adopted  in  the  cases  holding  proof  of  actual  ability  necessary 
is  not  applicable  to  a  case  of  this  character.  Judge  Somer- 
ville,  who  delivered  the  opinion  in  the  case  of  Chapman  v. 
State,  lupra,  which  was  a  case  of  an  assault  and  battery  upon 
the  person,  so  intimates.     He  says : 

**  It  may  be  that,  if  the  indictment  had  been  for  robbery, 
the  facts  in  evidence  would  have  sustained  the  allegation  of 
an  assault,  which,  in  cases  of  that  nature,  is  often  merely 
constructive ;  for  every  attempt  at  robbery,  or  to  commit 
rape,  or  to  do  other  like  personal  injury,  involves  within  it 
the'idea  of  an  assault,  either  actual  or  constructive." 

We  think,  therefore,  that  the  instructioa  given  by  the 
court  correctly  announced  the  law  applicable  to  this  case. 
A  more  serious  question  is  presented  by  the  assigumeute 
based  upon  the  refusal  of  the  court  to  give  the  instruction 
requested  by  defendant,  and  in  giving  those  complained  of 
upon  the  subject  of  alibi.  The  court  evidently  misappre- 
hended the  nature  of  this  defense ;  and  instead  of  treating 
it  as  a  traverse  of  a  ^t  that  it  was  incumbent  upon  the 
prosecution  to  establish,  to  wit,  the  presence  of  defendant 
at  the  time  and  place  of  the  occurrence,  regarded  it  as  an 
affirmative  and  independant  defense,  that  the  law  imposed 
the  burden  of  proving  upon  the  accused.  The  jury  were 
told  that  if  they  believed  from  the  evidence  that  "an  alilu 
has  been  ettablithed  by  or  on  hehalf  of  defendant,  and  that  at 
the  time  when  the  prosecating  witness  alleges  that  the  rob- 
bery was  committed  at  the  place  alleged  in  the  indictment, 
that  the  defendant  at  such  time  teas  in  Altman  or  elsewhere 
than  at  »ueh  place^  they  should  find  him  not  guilty. 

This  was  clearly  erroneous.     In  order  to  avail  himself  of 
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the  defense  of  aliU,  it  is  not  incumbent  upon  the  accused  to 
estabUsh  that  he  waa  not  present  at  the  commission  of  the 
crime,  or  that  he  was  in  some  other  place.  If  the  evidence 
is  sufficient  to  raise  a  reasonable  doubt  in  the  minds  of  the 
July  as  to  whether  he  was  or  was  not  present  at  the  commis- 
sion of  the  crime,  he  is  entitled  to  an  acquittal.  As  was 
said  by  this  court  in  Kent  v.  People,  8  Colo.  568 : 

"  It  may  therefore  be  laid  down  as  the  established  doctrine 
of  this  state  that  as  to  all  facts  in  evidence  property  consti- 
tuting part  of  the  res  ^/ettae,  they  are  to  be  considered  by  the 
jury  in  passing  upon  the  question  of  guilt  or  innocence, 
without  dlscrinunation  as  to  rules  of  evidence,  whether  intro- 
duced by  the  prosecutor  or  the  defendant.  «  *  •  The  rule 
relating  to  the  res  getta,  which  we  have  been  considering, 
applies  to  all  defenses  which  traverse  the  averments  of  the 
indictment  and  go  to  the  rasence  of  the  guilt  charged  against 
the  accused.  Within  this  class  may  be  mentioned  •  *  *  all 
matters  growing  out  of  the  re»  getUe  which  go  to  justify, 
extenuate  or  excuse  the  crime  chai^d,  including  the  defense 
of  alibi.  Some  authorities  hold  an  alibi  to  be  an  indepen- 
dent defease,  not  coming  within  the  rule  mentioned,  but  the 
weight  of  authority  is  against  this  view.  The  later  author- 
ities hold  it  to  be  an  essential  averment  of  the  indictment 
that  the  accused  was  present  and  committed  or  participated 
in  the  commission  of  the  offense ;  hence  this  averment  must 
be  estabUshed  1^  the  prosecution  beyond  a  reasonable  doubt, 
and  if  the  proof  leaves  it  doubtful  in  the  minds  of  the  jury 
whether  the  defendant  was  present  at,  or  absent  &om  the 
place  at  the  time  the  crime  was  committed,  he  must  be  ac- 
quitted." 

In  the  sixteenth  instruction  the  jury  are  expressly  told 
that  the  burden  i»  on  the  defendant  to  make  out  hit  defente 
a»  to  an  alibi,  thus  emphasizing  the  incorrect  rule  stated  in 
No.  15.    We  do  not  think  that  what  follows  cures  this  error. 

In  support  of  the  doctrine  announced  in  Kent  v.  People, 
ntpra,  the  court  cites  among  other  cases,  JBoward  d.  State, 
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50  Ind.  190.  The  instructioii  condemned  in  the  latter  caae 
JH  very  ainiilar  to  the  one  before  lis,  and  was  as  follows : 

"6.  *  *  *  And  if  the  evidence  aatisfiea  your  minds  that 
the  defendant  was  in  fact  in  the  city  of  Indianapolis  at  the 
time  that  the  witnesses  on  behalf  of  the  state  testify  that  he 
was  in  tiie  town  of  Noblesville  and  other  points  in  the  county 
of  Hamilton,  it  will  be  your  duty  to  acquit  the  defendant, 
and  if  that  evidence,  in  connection  with  all  the  evidence 
given  on  the  trial  of  this  cause,  leaves  a  reasonable  doubt  in 
your  minds  as  to  the  presence  of  the  defendant  in  the  county 
of  Hamilton  on  the  day  the  horse  and  buggy  are  alleged  to 
have  been  stolen,  it  will  be  your  duty  to  acquit  the  defend- 
ant." 

The  court  say : 

"  We  hold  that  the  sixth  instruction,  mpra,  on  the  subject 
of  alibi,  was  erroneous  in  charging,  that '  if  the  evidence 
satisfies  your  minds  that  the  defendant  was  in  fact  in  the 
city  of  Indianapolis  at  the  time  that  the  witnesses  on  behalf 
of  the  state  testified  that  he  was  in  the  town  of  Noblesville 
and  other  points  in  the  county  of  Hamilton,  it  will  be  your 
duty  to  acquit  the  defendant.' 

"  This  instruction  ought  to  have  been,  that  if  the  evidence 
raises  a  reasonable  doubt  in  your  minds  as  to  whether  the 
defendant  was  at  Indianapolis  or  at  Noblesville  when  the 
larceny  was  committed,  you  ought  to  find  the  defendant  not 
guilty.  We  do  not  think  that  anything  that  precedes  or 
follows  this  error,  in  this  or  any  other  instruction  given, 
cures  it.  An  erroneous  instruction  to  the  jury,  in  a  criminal 
case,  cannot  be  corrected  by  another  instruction  which  states 
the  law  accurately,  unless  the  erroneous  one  be  plainly  with- 
drawn." 

Among  the  many  cases  to  the  same  efFect  are :  J^mer  v. 
C<tmmonuKaltk,  86  Pa.  St.  54 ;  Walters  v.  Slate,  39  Ohio  St 
215 ;  StaU  V.  Jotey,  64  N.  C.  56  ;  Stale  v.  Taylor,  118  Mo. 
158 ;  Walker  v.  State,  42  Texas,  360 ;  State  v.  Waterman,  1 
Nev.  543 ;  FoUard  v.  StaU,  53  Miss.  410 ;  Adamt  o.  State,  42 
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Ind.  373;  People  v.  Fong  Ah  Sing,  64  Cal.  258;  Clare  v. 
People,  9  Colo.  122;  Ritchey  t:  People,  23  Colo.  314. 

In  Slate  v.  Taylor,  supra,  the  defense  of  alibi  is  discussed 
at.  length,  and  the  decisions  upon  the  subject  carefully  re- 
viewed ;  and  it  is  shown  that  the  great  weight  of  authority 
in  this  country  is  against  the  doctrine  that  an  alibi  must  be 
established  by  the  defendant ;  there  being  but  two  states, — 
lUinoiB  and  Iowa,  and  the  territory  of  New  Mexico,  committed 
to  that  doctrine.  Ae  will  be  seen  from  the  above  quotation 
from  Sent  v.  People,  this  court  has  aligned  itself  with  the 
majority  of  the  courts  of  this  country  upon  this  subject,  and 
has  repudiated  the  doctrine  of  the  Illinois  courts  embodied 
in  the  instructions  under  consideration.  That  the  giving  of 
these  instructions  and  refusing  the  ninth  request  of  defend- 
ant, which  we  have  seen  correctly  expresses  the  law  appli- 
cable to  this  defense,  was  prejudicial  to  the  rights  of  the 
defendant,  is  quite  probable,  when  considered  in  connection 
with  the  facts  iu  the  case,  which  in  brief  are  as  follows ; 

During  the  existence  of  what  is  known  as  the  Cripple 
Creek  Strike,  and  on  the  morning  of  May  29,  1894,  John 
Simmons,  the  principal  witness  for  the  prosecution,  was  driv- 
ing a  vehicle  containing  eight  or  nine  passengers,  from  Crip- 
ple Creek  to  the  terminus  of  the  railroad ;  and  at  the  point 
about  two  miles  from  Cripple  Creek  was  approached  by  a 
man  on  horseback,  with  a  rifle  at  his  shoulder,  who  com- 
manded him  to  halt.  In  compliance  with  this  demand,  Sim- 
mons stopped  his  team,  whereupon  the  horseman  rode  up  to 
the  side  of  the  back  and  inquired  several  times  of  the  ocou- 
paots  if  there  were  any  guns  in  there ;  and  upon  being  an- 
swered by  the  persons  addressed  that  they  had  no  guns,  he 
rode  away.  On  the  same  morning,  and  at  about  the  same 
place,  another  vehicle  driven  by  Frank  Sahrbeck,  and  in 
which  Mrs.  Jane  Leonard  was  riding,  was  also  stopped  by  a 
man  on  horseback,  armed  with  a  rifle.  Of  those  who  were 
at  the  time  in  the  first  vehicle,  but  two  besides  Simmons  tes- 
tified in  the  case.  Upon  the  question  of  the  identity  of  the 
defend&nt  with  the  man  on  horseback,  the  testimony  is  con- 
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flictJDg.  Simmons  and  one  Mace,  who  claims  to  have  wit- 
nessed the  transaction  at  the  st^e,  from  a  distance  of  one 
hundred  and  fifty  yards,  and  Sahrbeck,  identify  the  defend- 
ant as  the  man ;  while  John  Malloiy  and  Frank  Finnegan, 
two  of  the  passengers  in  the  stage,  and  Mrs.  Leonard,  testi- 
fied that  the  defendant  is  not  the  person.  The  defendant 
introduced  eight  witnesses  whose  testimony  tended  to  show 
that  he  was  at  the  town  of  Altman  at  and  during  the  time 
the  offense  is  shown  to  have  been  committed. 

In  view  of  the  fact  that  the  evidence  of  the  prosecution  as 
to  the  presence  of  the  defendant  at  the  commission  of  the 
crime  is  in  substantial  conflict,  it  was  of  vital  importance  to 
him  t^t  the  evidence  introduced  upon  the  defense  of  alibi 
should  have  been  submitted  to  the  jury  under  proper  instruc- 
tions. As  we  have  seen,  this  was  not  done.  The  judgment 
and  sentence,  therefore,  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Rever»ed. 


[Ho.  UOl.] 
Haqebhan  et  bl.  v.  Bates  et  al. 

L  AoKHTS  AND  AflEircT — Ratification. 

One  who  btw  constituted  anotlier  bis  t^ent  la  concluded  by  the  acts  of 
the  ageat  within  the  Apparent  ecope  of  the  authority,  eBpeoially  if 
he  accepts  and  retina  the  benefit  of  the  ^ent'B  acts. 

3.  Lachu. 

N^ligenoe  in  the  prosscntlon  of  a  pending  action,  aa  wel]  aa  negligence 

in  commenciDg  it,  m^y  constitute  laches. 
S.  Sams — Plbadino — Pbactice. 
Laches  need  not  be  specially  pleaded  as  a  defense,  bat  a  court  ought 

not  to  raise  the  queatjon,  sua  gpoide,  and  rest  Its  deciaion  upon  that 

ground,  unless  it  clearly  and  satisfactorily  appeals  that  the  delay 

was  unreaaonable. 

4.  Same. 

A  party  agaiast  whose  action  laches  is  suggested  as  a  defense  ought  to 
be  allowed  to  expl^n  it  away .  It  should  not  be  imputed  to  him,  on 
appeal,  fur  want  of  explanation,  wliea  the  trial  court  and  counsel 
(or  the  opposing  party  both  agreed  at  the  trial,  that  the  question  o( 
Uohea  was  not  in  the  case. 
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3.  Samx. 

Laches  is  not  depeudeot  upon  the  statu  to  of  limitatlona. 

0.  Saiu. 

Id  determining  the  questloa  of  liuhes  predlcntad  upon  delayainthe 
proseoutloD  of  a  pendiag  action,  the  conduct  of  both  parties  maj 
be  oonaidered. 

7.  Pbacticb  oh  Remani>— Tkiau 

The  fact  that  a  Judgment  has  been  revei-sed  and  the  canss  remauded 
for  the  trial  of  a  single  Issue,  diies  nut  preclude  the  raUing  of  any 
question  of  law  wliioli  may  fairly  be  made  upon  that  trial,  pi-ovided 
such  question  was  not  passed  upon  in  tbe  opinion  giren  on  appeal. 

6.  Pbacticb— Trial  ok  Ukkitb. 

The  causa  having  been  decided  in  the  district  court  npon  one  point, 
and  its  judgment  affirmed  by  tbe  court  of  appeals  upon  another, 
neither  of  which  goes  to  tbe  merits,  and  neither  being  found  teo' 
Able  by  this  court,  the  cause  should  tie  remanded  to  th«  district 
court  fur  tiial  upon  its  merits. 

Appeal  from  the  Court  of  Appeal*. 

In  1880  there  were  located  in  what  was  then  Gunnison 
County,  Colorado,  two  raining  claims;  one,  the  "Little 
Giant,"  in  Jamiaiy,  the  other,  the  "Bonnybel,"  in  July.  By 
an  act  of  the  le^dature  becoming  operative  May  23, 1881, 
that  portion  of  Gunnison  county  in  which  these  properties 
were  situate  became  a  part  of  Pitkin  county.  The  two 
claims  overlapped,  so  that  there  was  common  to  both  a  tri- 
angular strip  of  ground  of  about  three  acree.  The  owners 
of  the  Bonnybel  made  the  first  application  for  a  patent,  and 
subsequently  such  proceedings  were  taken  by  the  ownere  of 
the  Little  Giant  under  the  statutes  of  the  United  States  pro- 
viding for  settling  conQicting  interests  in  mining  claims, 
that  adverse  suits  were  brought  and  pending, — one  an  ad- 
verse suit  proper  in  the  diatriot  oourt  of  Lake  county,  the 
other  an  action  in  the  nature  of  ejectment  in  the  form  of  an 
adverse  suit  in  the  district  court  of  Pitkin  county, — each 
having  for  its  object  the  recovery  of  tbe  possession  of  the 
conflicting  ground.  An  attempt  to  file  an  adverse  suit  in 
the  district  oourt  of  Gunnison  oounty,  within  the  statutory 
period,  failed,  probably  owing  to  a  miscarri^e  of  the  mails. 

After  the  suit  in  Lake  county  was  brought,  and  before 
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that  in  Pitkin  county  was  begun,  a  receiver's  receipt  was 
issued  to  tlie  owners  of  the  Bonuybel  in  May,  1881,  possibly 
upon  the  production  of  a  certificate  from  the  clerlt  of  the 
district  court  of  Gunnison  county  that  uo  suit  was  there 
pending  in  support  of  the  adverse  Sled  in  the  land  ofGce. 
There  were  three  defendants  in  both  of  these  actions, — 
Charles  J.  Moore,  Thomas  Bracken,  and  J.  M.  Daniel,  who 
were  iie  original  locators  of  the  Bonuybel  claim. 

In  July,  1881,  judgment  was  rendered  in  the  cause  pending 
in  the  district  court  of  Pitkin  county  against  all  three  de- 
fendants for  the  possession  of  the  tract  in  dispute,  which 
was  thereafter  in  November  of  the  same  year  vacated  as  to 
the  defendants  Moore  and  Daniel,  upon  the  ground  that  the 
attorney  representing  them  had  no  authority  to  enter  their 
appearance,  but  the  judgment  against  the  defendant  Bracken 
still  stood.  Thereafter  Moore  and  Daniel  filed  their  joint 
answer,  and  issues  were  made  up. 

While  the  case  was  in  this  condition,  and  at  the  July,  1882, 
t«nn,  the  parties  to  the  litigation  were  present  in  court  with 
their  witnesses  ready  to  proceed  to  a  trial.  Before  the  case 
was  set,  however,  a  settlement  of  the  litigation  was  effected, 
and  the  plaintiffs  dismissed  not  only  this  action,  but  also  the 
one  pending  in  the  district  court  of  Lake  county,  in  accord- 
ance with  the  terms  of  the  agreement  of  settlement ;  and 
four  days  thereafter  a  patent  for  the  Bonnybel  was  issued. 

The  parties  disagreeing  as  to  the  terms  of  the  contract,  on 
August  5,  1884,  in  the  district  court  of  Pitkin  county  the 
present  action  was  instituted  by  the  then  owners  of  the 
Little  Giant  to  compel  the  defendants,  as  owners  of  the  Bon- 
nybel claim,  to  perform  their  obligations  under  the  ^ree- 
ment.  In  this  action  there  were  many  steps  taken  and 
interlocutory  orders  made  not  important  to  the  present  dis- 
cussion, even  the  bare  recital  of  which  would  unduly  extend 
the  statement  and  the  opinion,  and  tend  to  obscure,  rather 
tiian  elucidate,  the  vital  questions  in  the  case. 

It  may  be  said,  however,  that  before  the  trial  of  this  action, 
which  Tvas  had  in  June,  1891,  and  the  atgumeat  heard  in 
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September  of  that  year,  and  decree  rendered  in  March,  1892, 
the  cause,  in  March,  1890,  was  transferred,  by  stipulation, 
to  the  district  court  of  Arapahoe  county.  Before  the  time 
of  trial  the  ownership  of  both  claims  had  entirely  changed, 
and  there  was  a  substitution  of  parties  plaintiffs  and  defend- 
ants, the  plaintiffs  at  the  time  of  the  trial  being  the  then 
owners  of  the  Little  Giant  and  the  defendants  the  owners  of 
the  Bonnybel. 

Upon  tiie  part  of  the  plaintiffs  it  was  alleged  and  con- 
tended that  the  contract,  which  was  the  principal  point  in 
controversy,  was  that,  after  the  patent  for  the  Bonnybel  was 
issued,  the  owners  of  the  latter  claim  were  to  convey  abso- 
lutely and  unconditionally  to  the  owners  of  the  Little  Giant 
a  portion  of  the  conflicting  ground  described  in  the  plead- 
ings, and  an  additional  strip  adjoining  the  same  for  dumping 
purposes,  in  consideration  that  the  owners  of  the  Little 
Giant  would  first  consent  to  have  the  judgment  (gainst 
Bracken  vacated,  and  then  diambs  both  actions  against  all 
of  the  defendants  and  pay  to  the  owners  of  the  Bonnybel 
#100,  being  costs  and  expenses  incurred  by  them  in  the  Uti- 
gation.  The  plaintiffs  aver  performance  by  their  grantors 
of  their  covenants,  and  the  refusal  upon  the  part  of  the 
defendants'  grantors  to  perform. 

Upon  the  other  hand,  the  defendants  assert  that  the  con- 
tract was  that  their  grantora  were  to  convey  a  small  strip  of 
ground  in  dispute  to  the  Little  Giant  owners  for  dumping 
purposes  only,  and  that  plaintiffs  and  their  grantors,  by  their 
noncompliance  with  their  part  of  the  contract,  had  lost  even 
the  right  to  the  conveyance  of  this  easement. 

The  plaintiffs  alleged,  and  their  proof  was  to  the  effect, 
that  the  contract  as  finally  agreed  upon  was  drawn  by  Charles 
R,  Bell,  an  attorney,  and  signed  in  belialf  of  the  owners  of 
the  Little  Giant  by  Taylor  &  Ashton,  their  attorneys,  and 
by  Bracken  himself,  one  of  the  defendants,  and  by  Henry 
Moody,  as  the  attorney  for  the  other  two  defendants,  Moore 
and  Daniel. 

The  defendants  claimed,  and  their  testimony  so  tended, 
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that  the  contract  as  made  was  drawn  by  Moody,  and  execu- 
ted by  the  individual  owners  of  the  rival  lodes,  except  by 
Daniel,  and  the  contract,  as  signed  by  all  of  the  parties  except 
Daniel  was  then  delivered  to  Moody  to  be  sent  to  Texas 
for  Daniel's  signature. 

The  principal  question  in  the  case  was,  therefore,  as  to  the 
nature  and  terms  of  this  contract,  and  the  lai^est  part  of  the 
voluminous  testimony  was  directed  to  this  issue.  The  trial 
conrt,  though  not  so  finding,  assumed,  for  the  purposes  of  Hn 
decision,  that  the  evidence  was  sufficient  to  establish  the 
contract  as  alleged  by  the  plaintiffs,  but  refused  them  spe- 
cific performance,  and  dismissed  their  complaint  upon  the 
ground  that  no  sufficient  authority  was  shown  from  Daniel 
to  Moore  or  to  Moody  for  them,  or  either  of  them,  to  make 
the  settlement  alleged,  or  to  sign  the  agreement  declared 
upon,  and  that  no  ratification  by  Daniel  of  the  acts  of  Moody 
or  Moore  was  shown. 

Plaintiffs  then  appealed  the  case  to  the  dourt  of  appeals, 
and  in  an  elaborate  opinion  (5  Colo.  App.  391)  that  learned 
court  affirmed  the  judgment,  lai^ely,  if  not  wholly,  upon 
another  and  different  ground,  viz ;  that  the  plaintiffs'  laches 
in  the  prtwecution  of  the  suit  defeated  their  rights  to  the 
equitable  relief  sought.  It  should  be  added,  the  court  stated 
further  that  its  decision  might  also  be  justified  upon  the  other 
ground  that  no  sufficient  authority  from  Daniel  to  Moore 
was  shown  for  the  making  of  the  contract.  From  this  judg- 
ment of  the  court  of  appeals  the  plaintiffs  have  appealed  to 
this  court,  assigning  numerous  errors.  Such  additional  facts 
as  are  material  are  found  in  the  opinion. 

Messrs.  RoGEBS,  Ctjthbebt  &  Elus,  Mr.  HnoH  Bui> 
LBB  and  Mr.  C.  S.  Wilson,  for  plaintiffs  in  error. 

Messrs.  Thomas,  Habtzell,  Bbyant  &  Lee  and  Messrs. 
WoLCOTT  &  Vaile,  for  defendants  in  error. 
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Mr.  JnaxiCE  Campbell  delivered  the  opinion  of  the  court 

From  the  foregoing  statement  it  will  at  once  be  seen  that 
the  main  issue  in  the  case  (the  nature  and  scope  of  the  con- 
tract of  settlement)  was  determined  neither  by  the  district 
court  nor  by  the  court  of  appeals,  and  this  is  one  of  the  griev- 
ances which  the  plaintiffs  urge  here.  The  general  rule 
undoubtedly  is,  as  appellees  assert,  that  the  reasons  given  by 
a  court  for  its  decision  are  not  material,  so  long  as  its  con- 
clusion is  right.  As  otherwise  expressed,  very  poor  reasons 
are  sometimes  given  for  a  correct  decision.  But  where  the 
facts  upon  which  the  decision  is  based  are  insufScient  to  sup- 
port the  conclusion,  then  not  faulty  reasoning  but  the  unwar- 
rantable effect  given  to  the  facts,  constitutes  the  prejudice. 
After  a  most  diligent  examination  of  the  entire  record  in 
this  case,  including  all  the  evidence,  we  are  satisfied  tluit 
the  judgment  gainst  the  plaintiffs  ought  not  to  stand,  and 
that  tiie  grounds  given  by  both  courts  are  not  tenable. 

The  learned  judge  of  the  district  court  held  that  the  em- 
ployment of  Moody  by  the  owners  of  the  Bonnybel  as  their 
attorney  in  the  ejectment  action  did  not,  as  an  incident, 
carry  with  it  the  power  to  compronuse  the  suit  or  to  agree  to 
a  conveyance  of  real  estate.  Upon  this  as  a  legal  proposition 
the  authorities  are  conflicting,  and  possibly  the  ruling  is 
right.  However  that  may  be,  we  do  not  find  it  necessary  to 
express  our  views  upon  it. 

Previous  to  the  making  of  the  contract  which  is  the  sub- 
ject of  the  controversy  here,  Daniel  was  living  in  the  state 
of  Texas.  He  knew  that  an  application  for  a  patent  had 
been  made  by  his  colocators  in  their  own  and  in  his  behalf, 
was  conversant  with  the  different  steps  in  relation  thereto, 
and  cognizant  of  the  obstacles  thrown  in  their  way  by  the 
owners  of  the  Little  Giant  claim.  The  three  locators  were 
desirous  of  securing  a  patent  at  the  earliest  date  possible, 
and.  as  is  manifest  from  the  correspondence  passing  between 
them,  thought  that  it  might  be  facilitated  by  applying  for  a 
patent  during  the  inclement  season  of  the  year  when  the 
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deep  8Q0W8  and  the  atormy  weather  would  probably  render 
opposition  less  effective.  Daniel  had  writtea  to  Moore,  and 
the  correspondence  is  in  the  record,  and  had  authorized  him, 
S8  his  co-owner,  to  act  for  him  in  securing  the  patent,  to  em- 
ploy counsel  to  represent  them  in  actions  that  might  be 
brought,  and,  to  quote  the  exact  language,  wrote :"  I  re- 
quest you  to  attend  to  my  interests  jointly  with  your  own 
to  protect  the  property  and  I  will  pay  my  part  of  the  cost." 
Moore  unquestionably  construed  this  as  giving  him  full 
authority,  so  acted,  and,  among  other  things,  employed 
Moody  as  attorney  for  him  and  Daniel,  while  Bracken  had 
separate  counsel  for  himself.  Moody  and  Moore  were  both 
present  at  Aspen,  and  participated  in  the  negotiations  that 
led  up  to  the  settiement,  whatever  it  was.  Bracken  was 
present  in  person,  while  Daniel  was  absent.  In  the  negotia- 
tions the  owners  of  the  Little  Giant  certainly  supposed  that 
Moore  was  representing  not  only  himself  but  Daniel  also; 
and  it  is  not  reasonable  to  suppose  that  the  owners  of  the 
Little  Giant  would  make  any  t^reement  of  compromise  and 
dismiss  the  suite  unless  they  supposed,  and  Moore  had  so 
represented,  that  he  had  authority  to  act  for  Daniel  and  that 
Moody,  as  their  attorney,  acted  for  them  both. 

After  the  settlement  was  made  and  the  actions  dismissed 
on  July  28, 1882,  Moore  wrote  from  Leadville  to  Daniel  in 
Texas  in  the  following  August,  stating  that  the  differences 
between  the  owners  of  the  two  claims  were  adjusted,  that 
Uie  various  actions  were  dismissed,  and  all  obetaclea  to  the 
securing  of  a  patent  removed,  and  asking  Daniel  to  remit 
his  share  of  the  costs  and  expenses  incurred  in  the  litigation. 
He  stated  that,  as  one  result  of  the  compromise,  the  owners 
of  &B  Bonnybel  after  receiving  a  patent  were  required  to 
convey  for  surface  purposes  only  to  the  owners  of  the  Little 
Giant  a  certain  described  parcel  of  the  conflicting  ground. 
In  the  lettor  Moore  also  stated  that  he  had  signed  the  ^;ree- 
ment  of  settlement  for  Daniel,  as  well  as  for  himself. 

In  reply  to  this  letter  Daniel  objected  to  the  item  of  costs, 
bat  did  not  refer  to  the  settlement,  either  by  way  of  objec- 
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tion  or  approval,  though  advised  by  Moore  that  an  E^ree- 
ment  in  bis  behalf  had  been  made  whereby  an  easemeat  in 
the  property  was  to  be  conveyed  after  the  patent  was  issued. 

Now  we  think  that  the  facts  just  mentioned,  especially  when 
taken  in  connection  with  the  circumstances  of  this  case 
which  our  examination  of  the  record  has  revealed,  are  suffi- 
cient, unexplained  and  uncontroverted  by  Daniel,  to  con- 
stitute Moore  his  agent  with  power  to  make  the  contract,  if 
any  such  was  made,  which  plaintiffs  set  up  in  their  com- 
plaint. It  is  true  Moore  denies  that  such  power  was  con- 
ferred, and  while  at  first  denying  any  previous  authority 
from  Daniel  to  represent  him,  when  confronted  with  this  cor- 
respondence he  admitted  the  receipt  of  Daniel's  letters,  and 
writing  to  him,  as  above  set  forth,  and  these  admissionx 
overcome  his  naked  denial.  There  is  not  a  word  in  Daniel's 
letters  questioning  such  authority.  His  testimony  is  not  in 
the  record;  and  when  his  son  George  M.  Daniel — who 
throughout  this  litigation  in  our  judgment  is  to  be  consid- 
ered the  same  as  J.  M.  Daniel,  his  father,  and  who  seems  to 
have  had  an  equitable  interest  in  the  original  location  of  the 
Bonnybel,  and  to  whom  the  father  transferred  his  entire 
record  title  before  this  action  was  begun — filed  his  answer, 
there  was  no  plea  or  averment  therein  of  the  lack  of  author- 
ity in  Moore  to  make  the  contract,  but  only  that  no  such 
contract  as  alleged  was,  in  fact,  made. 

But  if  we  should  be  mistaken  in  our  conclusion  as  to 
Moore  having  originally  been  given  such  authority,  we  are 
of  opinion  that  Daniel  ratified  the  agreement,  or  at  least  sub- 
sequently recognized  that  Moore  had  authority  to  make  such 
an  agreement  as  is  declared  upon.  But,  say  appellees,  and 
so  said  the  trial  court,  Daniel  could  not  ratify  a  contract  of 
which  he  never  heard  until  this  action  was  instituted,  and 
there  is  no  evidence  that  previously  he  ever  knew  of  plain- 
tiffs' claim.  It  is  true  that  in  his  letter  of  August,  1882, 
Moore  informed  Daniel  that  the  contract  contemplated  a  con- 
veyance for  surface  purposes  only.  He  was  advised  that  a 
contract  had  been  made  in  his  behalf  that  o^ed  for  a  oon- 
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veyance  of  an  easement.  By  his  silence  and  acquiescence, 
he  acknowledged  that  authority  existed  therefor.  In  accept- 
ing the  fruits  -which  the  cohtraot  of  settlement  gave,  which 
secured  the  dismissal  of  two  actions,  and  enabled  the  owners 
to  get  a  patent  for  the  Bonnjbel  without  further  opposition 
from  their  antagonists,  it  would  be  inequitable  to  permit 
Daniel  to  retain  its  benefits  and  repudiate  its  burdens  in 
whole  or  in  part.  So  long  as  he  retains  the  advantages,  he 
should  be  held,  also,  to  those  provisions  of  the  contract  fav- 
orable to  his  opponents  which  secured  for  hira  the  corre- 
sponding benefits.  The  other  alternative  would  be  for  him 
to  restore,  or  offer  to  restore,  the  »tatu»  quo,  and  put  the  own- 
ers of  the  Little  Griant  with  respect  to  the  litigation  in  the 
same  position  they  were  in  before  the  settlement  was  made. 
But,  as  the  record  discloses,  this  cannot  now  be  done,  and  no 
such  offer  has  been  made,  and  it  is  in  accordance  with  good 
conscience  to  hold  Daniel  to  the  contract  as  made. 

There  is  still  another  reason  for  so  holding.  Unquestion- 
ably, Daniel  clothed  Moore  with  apparent  authority  to  rep- 
resent him  in  this  litigation,  and  in  this  settlement.  Previous 
to  the  application  for  a  patent,  and  in  the  doing  of  assess- 
ment work,  and  in  the  various  steps  preliminary  to  making 
application  for  a  patent  of  the  Bonnybel,  Moore  seems  to 
have  acted  for  Daniel  with  the  latter'a  full  authority  and 
acquiescence,  and  to  the  knowledge  of  the  owners  of  tl»e 
Little  Giant.  When,  therefore,  Moore  was  acting  within 
the  scope  of  his  apparent  authority  as  Daniel's  t^ent,  and 
made  a  contract  for  his  principal,  relying  upon  which  others 
gave  up  valuable  rights,  and  Moore  thereafter  misinformed 
Daniel  as  to  the  true  nature  of  the  contract,  Daniel,  rather 
than  innocent  third  parties,  should  suffer.  Epeoially  is  this 
principle  applicable  in  this  case,  where  Daniel  retains  the 
fmits  of  the  contract,  and  when  suit  is  brought,  and  he  is 
directly  acquainted  with  plaintiffs'  claim,  makes  no  offer  t» 
restore  them  to  the  condition  they  were  in  before  the  con- 
tract was  made.  Mechem  on  Agency,  §§  158  et  leq.  298, 311 ; 
Story  on  Agency,  chap.  6. 
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Coming  now  to  the  decision  of  the  court  of  appeals,  we 
find  it  predicated  upon  the  plaintiffs'  laches  in  the  prosecu- 
tion of  ihe  suit.  As  a  matter  of  law  and  practice,  we  think 
the  conrt  was  right  in  holding  that  laches  may  consist  not 
only  in  negligently  institutii^  a  suit,  hut  also  in  negligently 
prosecuting  it  after  it  has  been  Iwgun.  The  authorities 
referred  to  by  the  court  of  appeals  sustaining  this  proposition 
ate :  Sullivan  v.  Portland  ^  Kennebec  R.  Co.,  9i  U.  S.  806 ; 
Johntton  V.  Standard  Minitig  Co.,  148  U.  S.  S60. 

It  seems  to  be  in  accordance  with  the  better  practice,  also, 
that  laches  need  not  be  specially  pleaded  as  a  defense,  but 
may  be  raised  by  counsel  at  the  trial,  or  taken  cognizance  of 
by  the  court  of  its  own  motion  at  any  stage.  In  this  case  no 
defense  of  tlie  kind  was  pleaded,  and  it  seems  not  to  have 
been  suggested  or  considered  as  in  issue  by  the  trial  court 
or  by  counsel  until  after  the  case  reached  the  courtof  appeals, 
and  then  for  the  first  tome  in  the  brief  of  counsel  for  defend- 
ants. When  the  defendants  were  putting  in  their  testimony, 
an  objection  to  a  question  was  interposed  by  counsel  for 
plaintiffs  upon  the  ground,  inter  alia,  that  the  particular 
testimony  sought  to  be  elicited  was  not  proper  because  it 
I'elated  to  the  question  of  laches.  The  learned  district  judge 
remarked  that  no  question  of  that  kind  was  in  the  case, 
whereupon  one  of  the  counsel  for  defendants  replied  that  no 
question  of  that  kind  arises. 

While,  as  we  have  stated,  the  defense  of  laches  need  not 
be  specially  pleaded  by  the  defendant,  still,  when  not  pleaded, 
unless  it  clearly  and  satisfactorily  appears  to  the  cotut  from 
the  evidence  that  there  has  been  an  unreasonable  delky  in 
prosecuting  the  suit,  the  court  of  its  own  motion  shooldaM;  ~ 
rest  its  decision  upon  that  ground.  Applying  this,  principle 
to  the  case  at  bar,  especially  in  the  light  of  what  occurred 
upon  liie  trial  in  the  district  court  concerning  laches  to  which 
we  have  just  referred,  we  think  that  defense  was  not  satis- 
factorily made  out.  We  must  not  be  understood  as  intimat- 
ing that  counsel  for  defendants  purposely  misled  the  plaintiffs ; 
but  what  we  do  say  is  that  the  statement  mac^e  in  the  trial 
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court  waa  calculated  to  mislead,  and  probably,  in  accordance 
with  the  contention  of  plaintiffs'  counsel,  did  mislead,  them 
into  supposing  that  no  such  defense  was  to  be  relied  upon. 
While  this  declaration  of  defendants'  counsel  might  not  pre- 
clude the  court  from  resting  its  decision  upon  the  ground  of 
laches,  still  it  would  naturally  be  interpreted  by  plaintiffs  as 
relieving  them  of  the  necessity  of  introducing  evidence  to 
explain  any  apparent  laches ;  and  the  decisions  are  to  the 
effect  that  this  may  be  expbiined,  and  certainly  the  party 
against  whom  any  such  defense  is  suggested  ought  to  have 
full  and  ample  opportunity  to  make  the  necessary  explana- 
tion. 

In  the  opinioa  of  the  court  of  appeals  is  found  a  marshal- 
ing of  the  facts  as  plausible,  and  an  argument  as  strong,  to 
sustain  this  defense  as  can  possibly  be  presented.  There 
are  certain  other  facts,  however,  apparent  in  this  record 
which,  though  they  may  not  have  been  overlooked  by  the 
learned  court,  were  probably  not  deemed  of  sufficient  conse- 
quence to  merit  notice;  but  which,  to  our  minds,  place  plain- 
tiffs' conduct  of  the  suit  in  a  light  quite  different  from  that 
in  which  the  opinion  views  it. 

Laches  is  not  dependant  upon  the  statute  of  limitations. 
Mere  lapse  of  time  and  staleness  of  the  claim  are  material 
questions  that  enter  into  the  definition  of  the  term,  but  of 
themselves  are  not  conclusive.  This  suit  was  begun  in  1884, 
and  notice  of  lis  pendens  duly  filed  in  the  recorder's  office. 
Not  much  progress  was  made  therein  until  1889.  It  should 
be  said,  as  appears  from  the  testimony  of  plaintiffs'  wit^ 
nesses,  that  the  so-called  Bell  contract,  if  made,  has  either 
been  lost  or  mislaid.  Taylor,  the  attorney,  states  that  the 
day  after  it  was  executed  he  took  it  into  court,  and  after 
dismissing  the  action  left  it  with  the  clerk  to  be  filed  In  the 
records  of  the  case ;  and,  so  far  as  the  testimony  in  this  case 
is  coQcemed,  the  contract  has  not  from  that  time  been  seen 
by  any  witness  who  has  testified. 

During  the  early  history  of  the  case  it  seems  that  both 
parties  ma^e  more  or  less  diligent  efforts  to  ascertain  the 
Vol.  XXIV — 6 
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whereabouts  of  this  contract,  and  whether  or  not  it  was 
made.  A  number  of  states  of  the  Union  were  visit«d  by  rep- 
resentatives of  these  parties  with  a  view  to  securing  testi- 
mony  in  the  case,  and  more  or  less  ample  preparations  were 
made  for  the  trial.  Various  intermediate  questions  were 
disposed  of,  continimnces  had  from  term  to  term,  some  by 
agreement  of  the  parties,  and  apparently  no  continuances 
were  granted  against  the  opposition  of  either  side,  and  all 
evidently  by  mutual  consent. 

While  it  may  be  true  that  neg%ence  of  the  defendants 
does  not  excuse  lack  of  diligence  upon  the  part  of  plainti^, 
yet  it  is  a  circumstance  proper  to  be  taken  into  consideration 
that  in  this  case  the  defendants  themselves  took  no  active 
st«ps  to  brii^  the  ease  to  trial.  They  were  in  default  in 
the  filing  of  their  answers, — at  least  would  have  been  witii- 
out  an  extension  of  time  secured  from  the  plaintiffs,  or  by 
order  of  the  court. 

The  present  plaintiffs  bought  into  the  Little  Giant  in 
1885,  the  present  defendants  into  the  Bonnybel  in  1887, 
oha^ed  with  notice  of  plaintiffs'  equities.  Defendants'  pur- 
chase was  made  after  it  was  ascertained  that  the  property  in 
conflict  was  of  value.  That  fact  was  ascertained  and  ore 
discovered  not  by  expenditures  of  the  defendants  upon  the 
Bonnybel  claim,  but  by  certain  development  work  done  upon 
other  property  under  order  of  the  court  in  litigation  pending 
between  what  is  known  as  the  *'  apex  and  side  line  "  inter- 
ests in  the  somewhat  famous  litigation  of  tJbat  character  in 
this  state  before  and  during  the  pendency  of  this  action. 
Hagennan,  one  of  the  plaintiffs  herein,  acted  with  the  de- 
fendants, and  others  of  the  side  line  parties  to  that  litigation, 
and  Ins  money,  in  proportion  to  the  interest  he  had,  was  em- 
ployed in  the  development  work  which  led  to  the  discovery 
of  the  value  of  the  Bonnybel  property. 

The  defendant  Moore  in  August,  1889  was  dismissed  from 
this  action,  and,  so  far  as  appears,  the  plaintiffs,  in  entire 
good  faith,  appealed  from  that  order  of  dismissal  to  the 
court  of  appeals,  where  at  tie  April,  1892,  term  of  the  court 
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the  appeal  was  dlBmissed  ap<Hi  the  ground  that  the  order 
was  not  in  the  nature  of  a  final  judgment ;  2  Colo.  App. 
83.  This  accounts  for  more  than  two  years  of  delay. 
After  that  appeal  wae  diamiBsed,  there  seems  to  have  been 
no  lack  of  diligence  shown  bj  the  plaintiSs  in  prosecuting 
the  suit. 

A  part  of  the  delay  is  to  be  accounted  for,  also,  in  the 
fiict  that  the  plaintiffs  at  one  time  sent  their  attorney  to 
Aspen  who  conferred  with  one  of  the  attorneys  for  the  de- 
fendants, and  after  such  conference  reported  to  his  clients 
his  opinion  as  to  their  inability  to  prove  the  contract  relied 
upon,  and  one  of  the  plaintiffs  then  wrot«  to  the  defendants' 
attorney  that  he  had  concluded  to  take  no  further  steps  in 
the  litigation.  Afterwards,  however,  the  plaintiffs,  as  they 
state,  becoming  satisfied  that  their  attorney  had  been  de- 
ceived, determined,  and  so  informed  the  defendants,  that 
thereafter  they  would  push  the  case,  and  this  was  done. 
There  are  other  &ct8  and  circumstances  apparent  in  the  rec- 
ord which  might  be  noted  tending  to  explain  the  apparent 
laches  of  the  plaintiffs,  but  we  do  not  think  it  necessary 
fnrUier  to  notice  them. 

If  the  contract,  as  plaintiffs  set  it  up,  was  made,  it  was 
the  duty  of  the  defendants  to  make  conveyance  after  the 
patent  was  issued.  While  it  is  true  that  the  patent  was 
issued  four  days  after  the  settlement,  it  was  delivered  to 
Uoore  1^  the  register  of  the  land  office  some  time  in  Sep- 
tember, 1882,  and  was  not  put  upon  the  records  of  Pitkin 
county  by  Moore  until  April,  1884,  and  the  plaintiffs'  testi- 
mony is  to  the  effect  (and  there  is  no  proof  to  the  contrary) 
that  information  of  the  issuance  of  the  patent  was  not 
acquired  by  the  owners  of  the  Little  Giant  until  a  very 
short  time  before  this  suit  was  begun  in  August,  1884. 
There  was  no  negligence,  therefore,  in  instituting  this 
action,  for  it  would  be  inequitable  to  impute  to  plaintiffs 
negligence  in  not  sooner  leamiug  of  the  issuance  of  patent 
when  defendants  themselves  for  nearly  two  years  withheld 
the  same  from  the  record,  the  recording  being  the  usual 
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meiinfi  of  imparting  notice  of  title.  Considering  the  facts 
to  wliich  we  have  adverted  as  tending  to  explain  the  alleged 
lack  of  dUigeoce  in  proeecuting  the  suit  after  it  was  begun, 
and  cooaidering  what  was  the  natural  effect  of  the  statement 
of  defendants'  counsel  that  laches  was  not  considered  in  the 
case  which  obviated  the  necessity  for  introducing  testimony 
explaining  any  negligence  of  this  character  that  might  be 
imputed  to  them,  we  are  satisfied  that  the  decision  should 
not  be  placed  upon  that  ground.  If  as  matter  of  fact,  the 
contract  aa  set  up  by  plaintiffs  was  made,  they  are  entitled 
to  recover,  and  their  equities  should  not  be  defeated,  either 
upon  the  ground  of  alleged  lack  of  authority  from  Daniel,  or 
that  plaintiffs  themselves  have  been  guilty  of  laches  in  prose- 
cuting the  suit.  In  otlier  words,  there  should  he  a  decision 
of  thiji  case  upon  ita  merits,  which,  up  to  the  present  time, 
has  not  been  had,  and  the  plaintiffs  have  a  right  to  a  deter- 
mination as  to  the  main  issue  in  the  case.  Upon  this  record 
we  are  clearly  of  the  opinion  that  Moore  had  authority  to 
bind  Daniel  by  a  contract  such  as  is  set  up  by  plaiatiSs,  and 
are  further  of  the  opinion  that  plaintiffs  are  not  chargeable 
vrith  laches  in  beginning  or  prosecuting  the  action. 

The  testimony  upon  the  only  other  issue  left  to  be  deter- 
mined ja  so  irreconcilable,  and  in  the  nature  of  tilings  mnsb 
necessarily  so  largely  depend  upon  the  credibility  to  be  given 
to  the  witnesses  who  give  oral  testimony,  that  we  do  not 
feel  called  upon  to  determine  it  from  the  record  before  as. 
It  is  peculiarly  a  case  where  such  a  decision  should  be  made 
by  a  ju<^e,  or  jury,  who  sees  the  witnesses  as  they  testify, 
and  observes  their  manner  and  appearance  upon  the  witness 
stand. 

The  rulings  of  the  trial  court  upon  Moore's  appliostion 
for  a  dismissal  of  the  action  as  to  him,  were  somewhat 
unstable.  At  the  fiist,  it  was  denied,  and  finally  granted. 
After  he  sold  his  interest  in  the  Bonnybel  claim,  his  grantees 
in  some  way,  and  for  some  reason  not  disclosed  by  the  record, 
were  made  parties  defendants,  whether  because  of  the  con- 
reyauce  of  Moore,  and  aa  substituted  for  him,  it  is  impossi- 
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ble  to  determine,  for  the  same  persons  were  grantees  also  of 
Bracken  and  Daniel. 

A  revier  of  this  ruling  is  not  pressed  upon  ua,  and  possi- 
bly no  exception  was  taken  to  it.  If  it  should  be  considered 
that  Moore's  grantees  had  been  subetituted  for  him,  possibly 
the  question  is  no  longer  material.  We  mention  it  now 
merely  to  suggest  that,  in  case  of  another  trial,  if  the  parties 
so  desire  and  it  is  considered  important,  they  may  get  a  ruling 
of  the  trial  court  to  determine  whether  the  present  defend- 
ants are  in  court  as  purchasers  of,  and  as  substitutes  in  the 
suit  for,  Moore,  Bracken  and  Daniel,  or  only  one  or  more  of 
tiiem. 

The  judgment  of  the  court  of  appeals  b  therefore  reversed, 
and  the  cause  remanded  with  instructions  to  direct  the  dis- 
trict court,  if  any  farther  steps  are  taken  in  the  action,  to 
proceed  in  accordance  with  the  views  expressed  in  this  opin- 
ion and  to  grant  a  new  trial  upon  the  following  issue  of  fact 
only :  What  was  the  contract  of  settlement  made  between 
the  owners  of  these  two  claims,  or  their  ^entH  and  repre- 
sentatives, when  the  action  in  the  district  court  of  Pitkin 
county  was  dismissed? 

Reversed. 

ON  PETITION  FOB  REHBAEING. 

Per  Curiam:  Counsel  for  appellees  have  filed  an  elabo- 
rate brief  in  support  of  their  petition  for  rehearing,  compris- 
ing numerous  specifications  of  errors  of  law  and  fact  which 
it  is  said  the  original  opinion  contains.  No  essentially  new 
legal  propositions  are  advanced,  but  merely  an  amplification, 
in  some  particulars,  of  those  heretofore  argued. 

With  the  conclusions  both  of  law  and  fact  reached  and 
expressed  by  us  in  the  former  opinion,  we  are  still  content ; 
but  considering  the  importance  of  the  interests  here  involved, 
and  with  a  view  of  correcting  mistakes  of  fact,  if  any,  into 
which  we  were  led,  we  have  with  care  examined  each  of  the 
points  made  and  again  considered  the  record.  In  no  respect 
do  we  find  that  the  opinion  mistakes  any  material  &ct ;  but 
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there  is  one  matter  to  which  we  desire  to  advert :  Counael 
say  that  there  is  error  in  the  statement  that  before  the  trial 
t^ere  was  a.  substitution  of  parties  plaintiffs  and  defendants, — 
at  least  eo  far  ae  the  defendants  are  concerned.  We  ai-e  told 
that  this  statement  is  an  important  one,  and,  if  true,  properly 
weighs  against  the  defendants.  It  is  said  that  no  application 
was  made  hj  the  plaintiff  for  leave  to  substitute  new  defend- 
ants, and,  in  fact,  that  no  order  therefor  was  obtained. 

After  this  petition  for  rehearing  and  ai^ument  in  its  sup- 
port were  filed,  counsel  for  appellants  applied  to  this  court 
for  leave  to  file  a  supplemental  transcript  of  the  record  of 
the  district  court,  showing  that  such  leave  was  applied  for 
and  such  order  obtained ;  but  we  denied  the  application  upon 
the  ground  that  it  was  not  material.  The  facts  are,  as  the 
present  record  itself  shows,  that  such  a  substitution  was  made, 
whether  with,  or  without,  proper  authority,  and  the  appel- 
lees appear  not  to  have  objected  to  the  application,  or  ex- 
cepted to  the  order,  if  made,  or  assigned  any  error  thereto. 
For  this,  if  for  no  other  reason,  they  are  not  in  a  position 
now  to  object. 

There  ought  not  to  be  any  misapprehension  of  just  what 
was  decided  upon  the  original  hearing ;  but  the  appellees 
not  only  complain  that  if  a  new  trial  be  had,  it  should  not 
be  restricted  to  the  one  question  of  fact  touching  the  nature 
o£  the  contract  of  settlement;  but  they  further  insist  that 
they  should  not  be  prevented  from  raising  any  legt^  objec- 
tions tiiat  may  properly  arise  upon  the  trial  of  that  issue, 
fi-om  which,  they  say,  appeUants  may  insist  our  former  opin- 
ion has  out  them  off. 

That  there  may  be  no  further  controversy  as  to  this  point, 
we  say  that  after  it  was  held  by  us  that,  if  a  contract  such 
as  the  plaintiffs  set  up  was  entered  into,  the  plaintiffs'  right 
to  recover  could  not  be  defeated  because  of  tiie  alleged  lack 
of  authority  from  Daniel  to  make  it  (which  formed  the  basis 
of  the  decision  of  the  district  court),  or  of  plaintiffs'  laches 
in  prosecuting  the  action  (upon  which  the  court  of  appeals 
rested  its  judgment),  it  was  in  accordance  wiUi  good  practice 
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to  limit  plaintiffs  in  the  event  of  another  trial  to  the  only 
remaining  question  of  f&ct  in  the  case.  There  was  no  longer 
anj  reason  for  leqairing  the  district  court  to  hear  further 
evidence,  and  again  pass  upon  the  questions  of  fact  after  this 
court  from  the  record  before  it  had  resolved  these  two  issues 
in  favor  of  the  plaintiffs. 

But  in  limiting  the  new  trial  to  the  single  issue  of  fact, 
the  defendants  are  not,  as  they  profess  to  fear,  precluded 
from  raising  any  questions  of  law,  that  fairly  arise  upon  the 
trial  of  that  issue,  except,  indeed,  such  questions  as  may 
have  been  expressly  passed  upon  and  declared  in  the  former 
opinion.  To  comply  with  the  suggestion  of  the  appellees, 
and  at  this  time  settle  the  legal  propositions  (other  than 
those  that  have  been  determined  by  us,  incidentally  or  other- 
wise, in  the  former  opinion),  which  may,  or  may  not,  arise  at 
another  trial,  would  be  altogether  improper  for  the  sufficient 
reason,  if  none  other  existed,  that  it  is  impossible  now  to 
anticipate  what  they  may  be. 

The  former  opinion  is  adhered  to  and  the  rehearing  denied. 
Rehearing  denied. 


The  Boitldbb  ahd  Bbaveb  Placer  Compaht  t.  Max< 

WELL  BT  AL. 
I.  FOBFHTOBE. 

A  (orteitare  [s  not  favored. 

ISaih. 

Wbere  the  contract  expreul;  pTOVlded  thM  the  vendee  m&jr  retain 
poMcMf  on  and  work  the  property  as  a  pliwer  claim  uDtU  forfeiture, 
neither  the  working  of  the  property  as  the  contmot  provided  nor 
the  expenditure  of  the  monej  in  the  way  of  develupment,  amounta 
to  an  estoppel  against  the  vendor  to  claim  a  forfeiture  upon  default 
in  atakii^c  payment  aceordii^  to  the  terms  of  the  agreement, 
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3.  Same, 

Under  the  oircumataaces  of  this  oaae  tbe  misoonduot  aod  defaults  of 
pUinttS,  preclude  >t  from  calllt^  apoa  a  court  of  eqult;  to  grant 

relief  ag^nst  a  forfeiture. 

Appeal  from  the  Distnct  Court  of  Boulder  County, 

On  December  26,  1889,  the  defendants  gave  to  W.  R. 
Friabie  an  option  to  buy  for  $12,000,  1120  acres  of  land  in 
Boulder  and  Gilpin  counties,  Colorado,  whicb  was  supposed 
to  contain  valuable  deposits  of  gold  ore  susceptible  of  ex- 
traction by  placer  mining.  The  payments  were  to  be  made 
aa  follows :  $2,500  on  or  before  January  1,  1890 ;  $1,500  on 
or  before  July  1, 1890 ;  $2,000  on  or  before  January  1,  1891 ; 
$3,000  on  or  before  July  1,  1891 ;  $3,000  on  or  before  Janu- 
ary 1, 1892.  These  payments  were  to  draw  interest  at  the 
rate  of  ten  per  cent  per  annum  from  January  I,  1890. 

The  instrument  evidencing  the  transaction  is  called  a  bond 
for  a  deed.  Therein  it  was  provided  that  Frisbie  should  pay 
all  the  taxes  accruing  during  the  existence  of  the  option, 
and  there  was  a  recital  titat  time  was  the  essence  of  tbe  con- 
tract. It  was  further  provided  that  if  Frisbie  failed  to  make 
any  of  the  payments  or  to  pay  the  interest  promptly  when 
due,  or  to  pay  the  taxes  as  they  accrued,  the  ownere  became 
thereupon  absolutely  discharged  in  law  and  in  equity  from 
any  liability  to  make  tlie  deed,  and  at  their  election  they 
might  treat  Frisbie  as  a  tenant.  There  was  also  a  clause 
that  in  the  event  of  a  failure  to  make  any  of  the  speciiied 
payments,  Frisbie  forfeited  the  payments  theretofore  made, 
and  the  same  were  to  be  treated  by  the  owners  as  full  satis- 
faction and  liquidation  of  all  damages  sustained,  and  they 
were  given  the  right  thereupon  to  re^nt«r  and  take  posses- 
sion of  the  premises.  Until  such  forfeiture,  the  instrument 
provided  that  Frisbie  had  the  right  to  the  possession  of  the 
premises,  and  might  operate  tbe  same  as  a  placer  mine,  or 
otherwise,  and  no  right  was  reserved  by  defendants  of  an 
accounting  for  Uie  ores  extracted. 

Frislne  did  not  obligate  himself  to  purchase  or  to  make 


b,Cooglc 


1897.]  PIJ.CEB  Co.  V.  Maxwell.  89 

any  of  the  payments,  nor  did  be  execute  his  notes,  or  give 
any  security  for  tiie  payment  of  the  above  named  sums.  At 
the  time  designated  he  made  the  first  payment ;  after  which, 
and  before  any  others  became  due,  he  assigned  and  conveyed 
to  the  plaintiff  company  all  his  rights  in  this  bond.  At  the 
Ume  of  such  assignment  phiintiff  took  possession  of  the 
property,  and  since  that  time,  and  until  the  act  of  the  defend- 
ants enforcing  the  forfeiture,  it  has  worked  the  same  as  a 
placer  mine,  and  expended  more  or  less  money  in  develop- 
ment. Ore  of  some  value  has  been  taken  from  the  property, 
but  in  what  amount  the  record  does  not  disclose.  No  further 
payments  have  been  made  by  the  plaintiff,  either  of  the 
principal  sums  or  interest,  except  in  the  latter  part  of  Decem- 
ber, 1890,  when  it  paid  $875,  which  was  the  amount  of  the 
interest  then  due. 

On  the  3d  of  October,  1898,  the  defendants  elected  to  take 
advantage  of  the  forfeiture  clause  upon  the  ground  that  the 
piaintifF  had  wholly  &iled  and  neglected  to  pay  the  taxes, 
the  interest,  and  the  balance  due  of  the  purchase  price,  at 
the  times  fixed,  and  upon  that  date  so  notifit^d  the  plaintiff, 
and  at  once  peaceably  entered  and  took  possession  of  the 
land. 

Thereupon  this  action  was  instituted  by  the  plaintiff  be- 
low (appellant  here)  to  enjoin  the  defendantf  (appellees 
here)  from  interfering  with  its  right  to  the  possession  of  the 
property.  Additional  relief  was  prayed  that  the  forfeiture 
clause  in  the  bond  be  canceled,  and  the  bond  declared  in  the 
nature  of  a  mortgage  to  secure  the  deferred  payments. 

Upon  issues  joined  there  was  a  trial  to  the  court  without 
a  jury.  The  court  found  for  the  defendants  and  dismissed 
the  action,  from  which  judgment  the  plaintiff  prosecutes  its 
appeal  here. 

Mr.  S.  H.  Bakbe  and  Mr.  T.  B.  Stuaet,  for  appellant. 

Messrs.  Teller,  Orahood  &  Mobqan  and  Mr.  R.  H. 
WHiTELEr,  for  appellees. 
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Mr.  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  propositions  upon  which  appellant  relies  are  aa  fol- 
lows :  It  coucedeB  that  unless  the  forfeiture  clause  has  been 
waived  by  i^reement  of  the  parties  to  that  effect,  or  lost  by 
the  conduct  of  the  defendants  amounting  to  an  equitable 
estoppel,  the  appellees,  upon  the  giving  of  due  notice,  may 
still  enforce  it.  The  claim,  however,  is  made  by  appellant 
that  when  it  succeeded  to  the  rights  of  Frisbie,  the  appellees 
virtually  agreed  that  they  would  not  insist  upon  their  right 
of  forfeiture ;  and  there  is  also  the  claim  made  that,  in  con- 
sideration of  the  expenditure  by  the  appellant  of  money  in 
the  way  of  development  and  placing  of  permanent  improve- 
ments upon  the  premises,  there  was  a  further  understanding 
at  that  time  that  the  deferred  payments  were  to  be  made  out 
of  the  net  profits  realized  from  mining  the  same.  Hence 
this  bond  is  nothing  but  an  equitable  mortgf^  which  must 
be  foreclosed  in  court,  and  may  not  now  be  summarily  en- 
forced by  the  defendants. 

The  district  court  found  that  neither  of  these  contentions 
was  borne  out  by  the  testimony,  and  in  the  record  there  is 
abundant  justification  for  the  finding.  It  is  true  that  a  for- 
feiture is  not  favored  in  law,  but  is  strictly  construed  against 
one  who  asserts  it.  It  will  be  observed  that  the  appellant 
contends  that  the  appellees  have  lost  this  right,  not  only  by 
express  agreement,  but  by  their  conduct.  The  conduct 
relied  upon  is  that  the  defendants  stood  by  and  encouraged 
the  plaintiff  to  expend  money  and  perform  labor  upon  the 
properi^y,  without  suggesting  or  indicating  their  intention  to 
insist  upon  this  right  given  by  the  option,  and  also  in  the 
taking  of  money  for  interest  after  the  same  became  due. 

Accepting  at  or  about  the  time  of  maturity  either  interest 
or  principal  is  not,  of  itself,  a  waiver  of  forfeiture,  and  we 
do  not  find  that  any  interest  was  taken  after  it  became  due, 
and  while  plaintiff  was  in  default,  even  if  such  payment 
could  have  that  effect.     The  contract  itself  expressly  pro- 
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vides  that  plaintiff  may  retain  possession  and  work  the  prop- 
eriy  as  a  placer  mine  until  forfeiture,  and  we  fail  to  see  how 
working  the  property,  as  the  contract  provided,  or  how  ex- 
pending money  in  the  way  of  development,  to  the  defendants' 
knowledge,  amounts  to  an  estoppel  against  them  to  assert 
their  rights  upon  the  plaintiff's  default  in  making  Ihe  pay- 
ments when  they  became  due. 

The  agreement  relied  upon  is  evidenced  by  a  letter  written 
on  the  23d  of  December,  1890,  by  the  defendants  to  the 
plaintiff,  in  which  they  say  they  will  extend  the  time  of  pay- 
ment provided  the  plaintiff  constructs  a  ditch  from  Boulder 
Creek  to  Beaver  Creek  upon  the  property  in  question,  and 
if  the  interest  dae  on  January  1,  1891,  amounting  to  $875  ia 
paid.  This  interest  was  then  about  duo,  and  the  payment 
thereof,  in  itself,  constitutes  no  consideration  for  the  exten- 
sion, and  the  plaintiff  itself  admits  that  the  ditch  was  never 
constmcted  in  accordance  with  the  condition  imposed.  Cer- 
tainly, there  was  no  valid  agreement  here  that  worked  a  for- 
feiture of  any  right  of  the  defendants  under  the  bond. 

Again,  on  August  9, 189S,  the  defendants  wrote  another 
letter  to  tixe  plaintiff  in  which  they  agreed  to  extend  the 
time  of  payment  of  the  balance  due  under  the  option,  and  to 
indorse  aa  paid  the  interest  then  due  thereon,  if  the  plaintiff 
would  place  on  the  land,  on  or  before  May  1, 1894,  a  hydrau- 
lic plant  of  sufficient  capacity  thoroughly  to  wash  two  hun- 
dred and  fifty  cubic  yards  of  placer  gravel  per  day  of  ten 
hours,  and,  on  or  before  October  1, 1898,  pay  the  sum  of 
♦500  and  all  taxes  due  on  the  property  which  had  thereto- 
fore been  paid  by  the  defendants. 

In  this  connection  it  is  pertinent  to  say  that  the  defend- 
ants had  constantly  been  requesting  and  ui^ing  the  plaintiff 
to  make  payment,  in  accordance  with  the  option,  both  of  the 
principal  sums  and  of  tike  interest  due,  and  the  attention  of 
the  plaintiff  had  also  been  called  to  the  fact  that  the  taxes 
which  it  had  agreed  to  pay  were  due  and  delinquent.  Of 
this  &iluie  to  pay  the  taxes,  of  course,  the  plaintiff  knew,  as 
well  as  the  fact  that  it  had  not  made  the  payments.    The 
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plaintifi,  however,  entirely  failed  to  comply  with  the  condi- 
tiona  upon  the  performance  of  which  defendants  agreed  to 
make  an  extension,  and  the  alleged  agreement  never  became 
binding  upon  the  defendants.  Indeed,  as  the  district  court 
found,  there  was  no  agreement  of  any  kind  of  a  waiver  by 
the  defendants,  and  their  conduct  was  not  such  as  amoanted 
to  an  estoppel  against  them  to  asseri;  any  right  which  the 
bond  gave  to  them. 

The  large  number  of  authorities  cit«d  by  appellant  are  not 
applicable  to  the  case  as  made.  They  are  to  the  point  that 
forfeitures  are  not  favored ;  that  when  once  waived  they  may 
not  be  resumed;  and  that  reasonable  notice  must  first  be 
given  to  the  party  in  default  before  they  may  be  summarily 
enforced.  The  district  court  found  there  was  no  waiver  of 
forfeiture,  and  found  that  the  evidence  "  teems  with  notices," 
not  in  precise  form,  but  so  plain  that  no  mistake  could  be 
made,  that  unless  the  plaintiff  paid  what  was  due,  the  right 
of  forfeiture  would  be  exercised. 

The  defendants  entered  upon  and  took  possession  of  this 
property  within  a  day,  or  a  few  days,  after  giving  formal 
notice  on  October  8d  that  the  bond  was  annulled.  Were  this 
the  only  notice  or  warning  received  or  give^,  we  might  hold 
it  insufficient,  but  in  the  letter  of  August  9th  the  plaintiff 
was  advised  that  there  would  be  no  extension  of  the  time  of 
payment  unless  before  the  first  day  of  the  following  October 
all  the  taxes  and  the  further  sum  of  $500  were  paid  to  the 
defendants.  It  will  be  seen  that  fifty-two  days  prior  to 
October  8d  (the  date  of  the  giving  of  the  formal  notice) 
plaintiff  had  information  that  the  original  bond  for  a  deed  in 
all  its  terms  would  remain  in  force  unless  it  complied  with 
the  conditions  named.  To  this  letter  the  plaintiff  made  no 
response  of  any  kind ;  it  did  not  accept  the  proposition,  and 
in  no  particular  complied,  or  attempted  to  comply,  with  the 
prescribed  conditions.  Reasonable  notice  was  thus  given  to 
the  plaintiff  that  the  defendants  would  enforce  the  terms  of 
the  original  agreement. 

In  a  proper  case  equity  will  relieve  against  a  forfeitUM 
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incurred  under  a  clause  like  the  one  before  ub,  when  damages 
can  be  ascertained,  and  if,  in  the  circumstances,  they  consti- 
tute an  adequate  compensation  to  the  injured  party.  But 
the  case  at  bar  is  not  a  proper  one  for  the  application  of  that 
principle.  Here  the  defendants  manifested  a  desire  not  to 
insist  strictly  upon  their  summary  remedy,  and  at  least  twice 
offered  to  extend  the  time  of  payments  upon  terms  that  were 
reasonable  and  just.  They  were  acting  as  the  executois  of 
an  estate,  and,  as  such,  were  pressed  for  money  to  meet  its 
obligations,  yet  they  offered  to  plaintiff  every  indulgence 
that  could  be  asked.  Instead  of  accepting  these  offers  and 
complying  with  the  conditions,  the  plaintiff  neither  indicated 
its  intention  to  accept  nor  made  any  pretense  of  performing. 
When  this  action  was  brought  the  deferred  payments  and 
interest  had  been  due  for  more  than  two  years  and  nine 
months ;  taxes  for  four  years  hud  accrued,  and  for  three 
years  had  been  paid  by  the  defendants  in  order  to  save  their 
property. 

In  addition  to  these  defaults,  of  themselves  sufficient  to 
defeat  this  action,  the  plaintiff  at  the  trial  made  no  offer  to 
pay  the  various  sums  due  from  it,  nor  did  it  pretend  that  it 
had  the  necessary  money  therefor,  or  the  ability  to  get  it, 
but,  on  the  conti-ary,  asked  the  aid  of  the  court  to  regain 
possession  of  the  property  so  that  it  m^ht  work  the  same  in 
the  hope  of  realizing  a  profit,  or  be  in  a  better  position  to 
negotiate  a  sale  to  some  possible,  but  unknown,  purchaser. 
In  the  mean  time  it  would  require  the  defendants  to  keep  up 
the  taxes,  and  to  wait  the  payment  of  the  balance  of  the  pur- 
chase price  until  the  improbable  realization  of  plaintiff's 
unfounded  anticipation  from  one  or  the  other  of  the  schemes 
mentioned.  Such  inequitable  conduct  of  the  plaintiff  and 
its  defaults  do  not  call  for  the  exercise  by  a  court  of  equity 
of  lis  extraordinary  power  to  grant  relief  from  a  forfeiture, 
which  might,  in  a  proper  case,  be  given.  1  Pomeroy's  Eq. 
Juriap.  (2d  ed.)  §§  44&-452. 

The  judgment  is  affltmed. 

Affirmed. 
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[Vo.  S86S.] 

The  Bank  of  Akkon  t.  Dole. 

1,  JuBIBDICTTOir. 

This  court  bas  joriadlctioa,  upon  writ  of  error,  to  review  a  Judgment  of 
the  court  of  appeals  reverslog  the  judgment  of  a  county  court. 

3.  Appellate  Praoticb. 

There  li  no  requirement  by  statute  or  court  rule  that  In  order  to  obtain 
a  review  of  a  Judgmeatof  the  court  of  appeals,  the  party  aggrieved 
must  object  to  the  judgment  when  it  is  announced  or  tliat  excep- 
tions  to  the  decision  mnat  be  taken  or  preserved  by  bill  or  other- 

3.  Same  — CouKT  Bui.n— Nnw  Asbiokhkitts  of  Ebrob,  Whek  Eb- 
quiBBD. 

It  Is  provided  by  Rule  41  of  this  court  that  in  cases  brought  Into  thia 
court  by  appeal  from  or  writ  of  error  to  &ny  Qual  Judgment  of  tlie 
court  of  appeals,  no  additional  abstracts  will  be  required,  unless 
by  special  order  in  particular  cases  ;  but  a  transcript  of  the  record, 
with  a  new  assignment  of  errors,  and  briefs,  shall  be  flied  within 
the  same  time  aa  in  cases  brought  up  for  review  from  oilier  courts; 
and  in  general,  the  procedure  ahall  be  the  same  in  all  oaaes,  iire- 
spectiveof  the  court  rendering  the  judgment  sought  to  be  reviewed. 

Drror  to  the  Court  of  Appeal$. 

On  motion  to  quaah  writ  of  error  and  dismiss  the  same. 

Mr.  D,  E.  Paeks,  for  tiie  motion, 

Messre.  Stuart  &  Murray,  contra. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  action  for  the  recovery  of  personal  property  origi- 
nated before  a  justice  of  the  peace.  It  was  taken  by  appeal 
to  the  county  court  of  Washington  county,  where  there  was 
a  judgment  for  the  plaintiff,  which  was  reversed  by  the  court 
of  appeals  upon  a  writ  of  error  sued  out  by  the  defendant 
below.  The  appellee  there  (plaintiff  below)  brings  the  case 
to  this  court  upon  writ  of  error. 
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Defendant  in  error  (appellant  in  the  court  of  appeals  and 
defendant  below)  now  moves  to  dismiss  the  writ  of  error 
upon  two  grounds,  as  follows :  Fir»t,  a  writ  of  error  does  not 
lie  from  this  court  in  this  case  to  review  the  judgment  of  the 
court  of  appeals  because  the  case  does  not  come  within  the 
strict  tenns  and  provisions  of  section  15  of  the  act  of  1891 
(Session  Laws  of  1891,  p.  121)  providing  that  "writs  of 
error  from,  or  appeals  to,  the  supreme  court,  shall  He  to 
review  every  final  judgment  of  the  court  of  appeals  in  cases 
which,  under  this  act,  might  have  been  taken  for  review  to 
the  supreme  court  in  the  first  instance."  Second,  if  this 
court  does  have  appellate  jurisdiction  of  the  class  of  cases 
to  which  this  belongs,  snch  jurisdiction  in  the  case  at  bar  is 
not  made  to  appear  hy  the  record,  and  the  writ  of  error  is 
not  sued  out,  prosecuted  and  perfected  in  accordance  with 
the  rules  of  this  court,  or  as  required  in  eases  brought  up 
for  review  from  the  inferior  nut  prim  courts.  In  other 
words,  as  stated  by  counsel,  there  is  no  record  here  of  the 
orders  and  proceedings  of  the  court  of  appeals,  so  as  to  advise 
this  court  what  the  judgment  of  that  court  is ;  nor  is  there 
in  the  transcript  a  bill  of  exceptions  containing  exceptions 
to  the  judgment  and  proceedings  of  the  court  of  appeals  in 
respect  to  those  matters  here  sought  to  be  reviewed. 

As  to  the  Erst  ground,  it  is  sufEcient  to  say  that  this  court 
in  a  case  upon  all  fours  with  this  has  held  against  the  con- 
tention of  the  defendant  in  error,  and  tiiat  this  court  has 
jurisdiction  to  review  a  cause  brought  here  as  this  one  is. 
Crawford  v.  Brown,  21  Colo.  272.  See,  also,  Oolo.  Spring* 
L.  8.  Co.  V.  Godding,  20  Colo.  71. 

Second,  In  support  of  the  second  proposition  we  are  cited 
to  some  decisions  of  the  supreme  cotutof  the  United  States, 
like  Fither'i  Lessee  v.  Cockerell,  5  Pet.  252,  holding  that 
upon  writ  of  error  to  the  supreme  court  of  a  state  the  record 
itself  must  show  the  jurisdiction  of  the  supreme  court  of  the 
United  States  to  review  the  judgment  of  the  court  below, 
and  that  recourse  cannot  be  bad  to  the  assignment  of  errors 
in  the  reviewing  court,  to  the  published  opinion  of  the  state 
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oourt,  or  the  mere  certificate  of  the  clerk  thereof.  Otiier 
cases  of  similar  import  are  :  Medberry  v.  The  State  of  Okie, 
24  How.  (U.  S.)  41S;  Seed'n  Le»»ee  v.  Margh,  13  Pet.  155. 

The  purport  of  these  authorities  is  that  what  was  deter- 
mined by  the  lower  court  must  be  ascertained,  if  at  all,  either 
from  the  pleadings,  or  from  the  bill  of  exceptions,  or  from 
the  certificate  of  the  lower  court.  No  question  is  here  raised 
by  the  plaintiff  in  error  as  to  the  correctaess  of  tibese  adjudi- 
cations. We  have  no  statute  or  rule  of  court  in  all  partic- 
iilats  assimilatmg  the  practice  in  appeals  from,  or  writs  of 
error  to,  the  court  of  appeals  to  that  applicable  to  reviews 
of  the  judgments  of  courts  of  original  jurisdiction ;  but,  if 
there  were,  from  the  record  before  us,  containing,  a&  it  does, 
the  entire  record  in  the  original  cause,  together  with  the 
judgment  of  the  court  of  appeals,  which,  in  all  cases  brought 
up  therefrom  to  this  court,  the  statute  requires  to  be  certi- 
fied, we  would  have  no  difficulty  in  ascertaining  what  was 
decided  in  that  court. 

However,  to  obtain  a  review  of  a  judgment  of  the  court  of 
appeals  there  is  no  statute,  or  rule  of  court,  that  requires  a 
party  aggrieved  formally  to  object  to  such  judgment  when 
it  is  announced,  or  at  any  other  time,  or  that  exceptions  to 
the  decision  need  be  taken  or  preserved  by  bill  of  exceptions 
or  otherwise.  Yet,  if  there  were  any  such  requirement,  under 
section  S87  of  Mill's  Ann,  Code,  there  might  be  no  necessity 
for  a  bill  of  exceptions  to  preserve  the  exception,  for  it  would 
save  itself  as  a  part  of  the  record. 

But  for  a  more  satisfactory  reason  the  contention  of  the 
defendant  in  error  is  without  merit.  The  provisions  of  the 
code  and  the  rules  of  this  court  constituting  the  procedure 
in  taking  appeals  and  prosecuting  writs  of  error  where  the 
judgment  sought  to  be  reviewed  is  that  of  a  nirl  prim  court, 
are  not,  in  the  respects  contended  for,  applicable  to  such  a 
review  by  this  court  of  judgments  of  the  court  of  appeals, 
which  latter  has  only  appellate  jurisdiction.  SecUon  15  of 
the  act  creating  the  court  of  appeals  provides  that  "  when 
any  such  case  is  taken  to  the  supreme  court  all  pleadings, 
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abstracts,  papers,  briefs  and  other  things  pertaining  to  the 
case  shall  be  tranaferred  to  the  supreme  court  and  new  briefs 
and  abstracts  shall  not  be  required  except  by  special  rule  in 
particular  oases."  From  these  things  required  to  be  trans- 
ferred  it  is  apparent  that  no  difficulty  would  be  experienced 
by  this  court  in  ascertaining  what  was  the  decision  of  the 
court  of  appeals  in  any  particular  case. 

Supplementing  this  provision  is  rule  41  of  this  court 
{to  which  the  attention  of  the  profession  is  called),  as  fol* 
lows:- 

"In  cases  brought  into  this  court  by  appeal  from  or  writ 
of  error  to  any  final  judgment  of  the  court  of  appeals,  no 
additional  abstracts  will  be  required,  unless  by  special  order 
in  particular  cases ;  but  a  transcript  of  the  record,  with  a 
new  assignment  of  errors,  and  briefs  shall  be  filed  within 
the  same  time  as  in  cases  brought  up  for  review  from  other 
courts ;  and  in  general  the  procedure  shall  be  the  same  in  all 
cases,  irrespective  of  the  court  rendering  the  judgment 
sought  to  be  reviewed." 

In  harmony  with  the  view  taken  by  us  is  the  decision  of 
the  supreme  court  of  lUinois  in  Pardridge  v.  Morffenthau^ 
157  m.  395,  wherein  it  said : 

"  The  appellate  courts  of  this  state  exercise  appellate  ju- 
risdiction only,  and  in  large  classes  of  cases  the  judgmeats, 
orders  and  decrees  of  those  courts  are  final.  Neither  at  the 
common  law  nor  by  the  statute  of  Westminster,  2  Edward 
I.  cb.  31,  was  there  auy  occasion  or  provision  for  taking  a 
Wll  of  exceptions  from  a  court  which  was  a  court  of  review 
only,  or  from  a  court  in  the  exercise  of  its  jurisdiction  as  a 
court  of  errors,  and  our  statutes  have  not  provided  for  the 
giving  of  a  bill  of  exceptions  by  the  appellate  courts." 

As  our  court  of  appeals  closely  corresponds  to  the  appel- 
late courts  of  Illinois,  the  decision  quoted  from  is  applicable 
to  the  question  now  before  us.  It  follows  that  the  motjon 
to  dismiss  the  writ  of  error  should  be  denied,  and  it  is  so 
ordered. 

Motion  denied. 
Vol.  XXIV — 7 
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[No.  »6M.} 

Robinson  t.  Tbce  Dbnteb  akd  Rio  GBA2n>B  Rui;boax> 

Company, 

1.  NlSLieBSCE— BUSDEK  OF  Pboof. 

Tbe  burdea  of  proving  negligence  Is  upon  the  party  alleging  It. 

2.  SAMB pBESUKPTIOir. 

Negligence  on  part  of  a  railroad  company  In  killing  llvestook  le  not  to 
bo  presumed  from  the  mere  tact  tbftt  the  stock  upon  ita  track  was 
killed  b;  a  train. 

3.  IxerBDcnoKB. 

The  giving  of  an  loBtmctioii  not  based  upon  the  evidenoe  or  anytlifng 
In  the  record  is  Improper  ;  and  when  the  loBtmotlon  was  mislead- 
ing, ItoonsUtntea  reverslbla  error. 

4.  JoBtBDicnos. 

This  court  has  jurisdiction,  upon  writ  of  error,  to  review  the  judgment 
of  the  court  of  appeals  reversing  a  judgment  of  a  county  court. 

5.  Appklt^tx  Pbacticb— Waives. 

It  is  too  late  to  raise,  upon  error  to  the  court  of  appeals,  questions  not 
presented  in  that  court,  unless  they  pertain  to  the  court's  jurisdic- 
tion ol  tbe  subject-matter,  or  the  sufHciency  of  the  compl^nt. 

S.  Bill  of  Exckptidits — Waiver. 

Unless  an  oi-der  to  that  effect  has  been  made  during  the  t«rm,  a  Mil  of 
VzcepUons  may  not  be  signed  after  adjournment  of  tbe  term,  but  a 
party  failing  to  take  advantage  of  such  omission  in  apt  time,  waives 
the  point. 

7.  Appellate  Fraxttkis — New  AssravMBirr  of  Ebbobb,  When  Be- 

QUIHED. 

VThen  a  reriew  of  a  judgment  of  tbe  court  of  appeals  Is  sought,  a  new 
assignment  of  error  must  be  filed,  under  Bute  41  of  this  oourt. 

Hrror  to  the  Court  of  Appeal*, 

Messrs.  Patrick  &  Essex,  for  plaintiff  in  eiror. 

Messrs.  Wolcott  &  Vaile,  for  defendaQt  in  etrop. 

Per  Cubiam.  The  plaintiff  in  error  RobinsiHi  sued  the 
Denver  and  Rio  Grande  Railroad  Company  to  recover  dam< 
ages  for  tbe  loss  of  a  male  which  was  run  over  and  killed 
1^  a  tnun  of  the  defendant  company.    Tbe  actdon  was  be- 
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gun  before  a  justice  of  the  peace,  and  was  afterwards  ap- 
pealed to  the  county  court  of  El  Paao  county,  where  there 
was  a  jnc^ment  for  the  plaintiff.  It  was  then  appealed  by 
the  railroad  company  to  the  conrt  of  appeals,  where  the 
judgment  below  was  rerereed.  The  cause  is  now  brought 
here  upon  a  writ  of  error  sued  out  by  the  plaiatiS  to  review 
the  jadgment  of  the  court  of  appeals, 

As  there  are  no  written  pleadings,  we  must  look  to  the 
evidence  for  the  grounds  of  the  action.  It  appears  there- 
from t^t  ihe  defendant's  liability  is  predicated  upon  the  al- 
leged n^ligence  of  the  engineer  in  not  stopping  his  train 
before  running  over  the  mule,  and  upon  tlie  uegUgence  of 
the  company  in  fencing  its  track  where  the  injury  occurred 
in  such  a  way  as  to  constitute  the  enclosure  a  trap  for  eutio- 
ing  animals  therein,  from  which  escape  is  impossible. 

Our  examination  of  the  record  before  us  shows  that  the 
court  of  appeals  reversed  the  judgment  for  error  of  the  county 
court  in  instructing  the  jury.  The  learned  writer  of  the 
opinion  properly  said  that  the  action  should  have  been  dis- 
missed at  the  close  of  the  plaintiff's  evidence ;  but  added  thiit 
error  could  not  be  predicated  upon  the  refusal  of  the  court 
to  grant  the  nonsuit  asked  by  the  defendant  because  the  lat- 
ter proceeded  to  introduce  testimony  in  its  own  behalf  from 
n^ch  the  jury  nught  infer  negligence  upon  the  part  of  the 
engineer  which  contributed  to  the  injury  chaiged.  That 
port  of  the  testimony  from  which  it  is  said  such  inference 
might  be  drawn  is  found  in  a  statement  by  the  engineer  in 
his  testimony  that  the  train  might  have  been  stopped  ml^n 
five  or  six  hundred  feet.  As  he  also  testified  that  on  the 
night  in  question  he  could  see  an  object  four  hundred  feet 
ahead  of  him,  it  is  said  that,  had  he  seen  this  mule  when  he 
ought  to  have  seen  it,  he  might  have  stopped  the  train  before 
striking  it. 

It  is  conceded  that  from  the  testimony  before  the  jury  the 
exact  limit  within  which  the  train  might  have  been  stopped 
was  not  fixed  or  given,  but  that  it  was  left  indefinite.  When, 
therefore,  it  is  considered  that  the  burden  of  proving  negli- 
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gence  is  upon  the  pattj  all^og  it,  aud  that  it  is  not  to  be 
presumed  from  the  mere  fact  of  killing,  it  seems  to  ub  that 
the  plaintiff's  cause  was  not  at  all  aided  bj  this  statement  of 
the  engineer,  and  that  it  was  the  duty  of  the  plaintiff  to 
make  clear,  either  by  cross-examination  of  this  witness,  or 
by  other  evidence,  what  such  limit  was,  and  untQ  this  waa 
shown,  and  the  further  fact  that  the  engineer  did  not  stop 
bis  train  within  such  limit,  the  case  of  the  plaintiff,  in  so  far 
as  it  rested  upon  the  alleged  negligence  of  the  enj^neer,  waa 
not  made  out ;  and  that  there  should  have  been  a  reveraal  of 
the  judgment  upon  the  ground  of  the  insufficiency  of  the  evi- 
dence. 

If,  however,  this  conclusion  be  not  sound,  the  giving  of 
instruction  No.  9  by  the  lower  court,  as  held  by  tiie  court  of 
appeals,  was  error.  See  D.  ^  R.  Q.  R.  R.  Co.  v.  Robituon, 
6  Colo.  App.  432.  This  instructiou  assumed  to  define  the 
duty  of  a  railroad  company  with  respect  to  the  appropriateness 
of  fences  with  which  it  voluntarily  inclosed  the  track.  The 
instruction  in  question,  as  will  be  seeu  from  au  examination 
of  the  foregoing  opinion,  stated  merely  a  naked  legal  propo- 
sition ;  and,  besides,  unless  there  was  testimony  in  the  record 
that  the  company  built,  maintained,  or  exercised  control  over, 
these  fences,  the  instnictioQ  was  improper  and  misleading. 
A  careful  examination  of  the  evidence  in  this  case  satisfies 
us,  as  it  did  l^e  court  of  appeals,  that  there  was  nothing  la 
the  record  upon  which  this  instruction  could  be  baaed. 

The  foregoing  sufficiently  disposes  of  alt  the  questions 
which  plaintiff  in  error  is  entitled  to  raise,  at  this  time,  and 
it  requires  an  afi&rmance  of  the  judgment  of  the  court  of  ap- 
peals. Certain  other  propositions  advanced  in  this  court  by 
the  respective  counsel  demand  some  further  consideration 
inasmuch  as  some  of  them  pertain  to  questions  of  practice 
that  should  be  settled. 

The  one  of  the  defendant  in  error  that  this  court  has  not 
jurisdiction  to  entertain  this  appeal  has  already  been  resolved 
against  it,  and  may  be  summarily  dismissed  merely  by  refei^ 
nng  to  the  cases.     Oolo.  Springi  Live  Slock  Co.  v.  Qodding, 
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20  Colo.  Tl ;  Crawford  v.  Broum,  21  Colo.  273 ;  Bank  of 
Akron  V.  Dole,  ante,  p.  94. 

There  may  be  no  reported  decision  of  this  court  of  the 
questions  presented  by  plaintiff  in  error,  though  the  practice 
has  uniformly  been  contrary  to  hie  contention, — and  we  pro- 
ceed briefly  to  consider  them.  They  are  of  a  character  which 
might  appropriately  have  been  urged  in  the  court  of  appeals 
as  reasons  for  affirming  the  judgment  below.  They  are  to 
the  effect  that  there  was  no  exception  by  the  defendant  to 
the  final  judgment  of  the  county  court ;  that  no  sufficient 
exceptions  were  taken  or  preserved  to  the  instructions  and 
other  rulings  complained  of ;  that  the  bill  of  exceptions  was 
not  signed  during  term  time,  and  do  order  extending  the 
tame  was  made,  or,  if  made,  that  it  was  not  preserved  as  a 
part  of  the  record ;  and  that  the  purported  bill  of  exceptions 
was  not  properly  authenticated.  There  are  some  other  prop- 
ositions of  like  character. 

None  of  these  was  brought  to  the  attention  of  the  court  of 
appeals,  either  by  way  of  argument  or  otherwise.  This  is 
conceded,  but  it  is  said  that  the  case  is  brought  here  for  re- 
view as  if  "  originally  taken  there," — that  is,  to  this,  court ; 
and  tiiat  the  objections,  though  made  for  the  first  time  in 
this  court,  are  jurisdictional,  and  may  be  raised  at  any  time. 

The  phrase  above  quoted  is  from  section  15  of  the  court 
of  appeals  act  (Session  Laws  1891, 121),  but  it  applies  to  a 
cause  transferred  to  this  court  by  the  court  of  appeals  before, 
and  not  after,  determiiiatiou  by  the  latter.  It  is  contrary  to 
good  practice,  and  would  be  manifestly  unfair  to  the  court 
of  appeals  for  a  party  in  that  court  to  conceal  from  it,  or 
fail  to  bring  to  its  attention,  such  matters  as  are  now  urged 
before  us,  and  which  might  have  necessitated  a  conclusion 
by  the  court  of  appeals  different  from  that  reached  by  it, 
had  they  been  presented  in  apt  time ;  and  then  permit  the 
n^ligent  party  for  the  first  time  to  urge  them  in  this  court. 
Unless  such  considerations  pertain  to  the  court's  jurisdiction 
as  to  the  subject-matter,  or  the  sufficiency  of  the  complaint, 
the  failure  to  raise  them  in  the  court  of  appeals  operates  aa 
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a  waiver  of  them  here ;  and  parties  thus  delinquent  shoiild 
be  confined  to  the  propositions  maintained  by  them  upon 
the  Erst  review. 

Upon  full  coDsideration  this  court  has  hitberto  held  that 
while  a  bill  of  exceptions  may  not  be  signed  after  the  ad- 
journment of  the  term,  unless  during  the  term  an  order  to 
that  effect  has  been  made  and  such  order  is  properly  pre- 
served, nevertheless  a  party  by  his  conduct  In  negligently 
failing  to  take  advantage  in  apt  time  of  such  omission 
waives  the  point:  Rkchey  v.  The  People,  23  Colo.  314. 

Certainly  none  of  the  questions  raised  by  the  plaintiff  in 
error  in  this  court  is  of  graver  importance  than  this,  (md  tha 
plaintiff  in  error  by  not  raising  them  in  the  court  of  appeals 
has  lost  his  right  to  have  them  considered  here.  In  addition 
to  this,  if  a  party,  in  any  circumstances,  could  raise  such 
questions  in  this  court  in  a  case  brought  up  as  this  one  is,  it 
could  be  done  only  by  a  compliance  with  the  rules  of  this 
court.  Under  rule  41,  where  a  review  of  the  judgment  of 
the  court  of  appeals  is  sought,  a  new  assignment  of  errors 
must  be  filed  by  the  plaintiff  in  error.  While  that  has  been 
done  in  this  case,  they  are  only  four  in  number,  no  one  of 
which  by  any  possible  rule  of  construction  can  be  so 
stretched  as  to  cover  the  matter  which  plaintiff  in  error  now 
urges  to  secure  a  reversal  of  the  judgment  of  the  court  of 
appeals.  That  judgment  should  be  aEBrmed,  and  it  is  sq 
ordered. 


[No.  87ie.] 
Dayis  v.  The  PaopLK  op  The  Statb  of  Colobaix). 

Appbli^tk  Pbaotice— Hotioh  to  Apfibh. 

Where  all  the  ualfEnmeotB  o(  error  wer«  predtoatad  apon  matters  pr«- 
Mrvable  only  b;  bill  of  exception!,  and  that  whioh  purported  to  b« 
a  bill  ol  excepUoDB  has  been  atrlolcen  from  the  flle«  for  want  of 
proper  autheDUoation,  the  Judgment  maj  be  afflnned  upon  motion. 
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Error  to  the  Dittriet  Court  of  El  Pa»o  Countjf. 

Upon  motion  to  affirm  judgment. 

Mr.  James  Hofpmirb,  Mr.  John  Cochran  and  Mr. 
David  G.  Taylor,  for  plaintiff  in  error. 

The  Attorney  General,  Mr.  Geo.  H.  Thornb  and 
Mr.  Calvin  E.  Reed,  of  counsel,  for  the  People. 

Per  Cdriah. 

There  is  no  assignment  of  error  in  this  case  based  apon 
the  record  proper.  The  assignments  are  aU  directed  to  al- 
leged errore  occurring  at  the  trial  upon  matters  that  can  only 
be  reserved  for  review  by  a  bill  of  exceptions  properly  authen- 
ticated. There  is  no  such  bill  of  exceptions  in  this  cause. 
See  Davit  v.  The  People,  23  Colo.  495.  The  judgment  of 
die  district  court  must,  accordingly,  be  affirmed ;  but  as  the 
governor  has  recently  commuted  the  sentence  of  death 
imposed  thereby,  to  imprisonment  for  life,  the  usual  order 
designating  the  week  of  execution  will  be  omitted. 

Affirmed. 


[Ho.  86U.] 
Stanley  v.  The  Citizkhs'  Coal  and  Coke  Company. 

1.  Chattel  Hobtsasbb. 

A  mortgagee  of  cliftltels  who  negleetB  to  take  immediate  posBesBioo  of 

the  same  upon  the  maturity  of  the  debt  Becured,  loaes  hit  lien  h 

againatacreditor  taking  a  Becond  mortgage  with  noticed  the  prior 

incnmbrance. 
I.  Mbabubb  or  DuiAOEB. 
The  damages, which  a  mortgagee  of  chattels  Ib  entitled  to  recover  for 

their  coQver^oa  cannot  exceed  the  amount  o(  the  debt  secured. 

Error  to  the  Court  of  Appeals. 
Measis.  Stuabt  &  Mubbat,  for  plaintiff  in  error. 
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Mr.  H.  D.  Ingebsoll  and  Mr.  Ralph  E.  Stevens  for 
defendant  ia  error. 

Chief  Justice  Hayt  delivered  the  opinioa  of  the  court. 

This  is  a  contest  between  two  mortgf^ees,  claiming  prac- 
tically the  same  property  under  different  instruments.  The 
cause  was  first  tried  before  a  justice  of  the  peace,  who  gave 
plaintiff  in  error — Stanley — a  judgment  for  $185.  From  this 
judgment  defendant  in  error — ^The  Citizens'  Coal  &  Coke 
Company — appealed  to  the  county  court.  A  trial  in  that 
court  resulted  in  a  judgment  in  favor  of  Stanley  for  (275. 
Thereupon  the  cause  was  appealed  to  the  court  of  appeals, 
and  the  judgment  of  the  county  court  was  reversed.  6  Colo. 
App.  181.  From  this  latter  judgment  the  cause  is  brought 
into  this  court  by  Stanley  upon  a  writ  of  error. 

We  are  in  full  accord  with  the  court  of  appeals  upon  all 
the  questions  passed  upon  by  it-,  but  one  of  the  important, 
and,  as  we  think,  the  controlling  question  in  the  case,  seems 
to  have  escaped  the  attention  of  that  court,  to  wit :  the  effect 
of  the  delay  by  The  Citizens'  Coal  &  Coke  Company  in  tak- 
ii^  possession  of  tlie  mortga^d  property  after  the  maturity 
of  its  mortgi^e. 

A  hnei  statement  of  the  facts  will  he  necessary  to  a  full 
understanding  of  the  manner  in  which  this  quetstion  arises. 
On  and  prior  to  the  month  of  December,  1892,  one  W.  F. 
Mitchell  was  carrying  on  a  coal  and  feed  business  in  the 
city  of  Denver.  Upon  the  12th  day  of  December,  plaintiff 
in  error — Stanley — ^became  a  partner  in  this  business  by  pur- 
chase. Stanley  and  Mitchell  continued  to  carry  on  the 
business  together  until  the  2J:th  day  of  the  following  montli 
of  January,  at  which  date,  finding  that  the  business  was  not 
sufficient  to  support  both,  Stanley  sold  out  to  Mitchell,  who 
thereupon  became  the  sole  proprietor.  The  consideration 
agreed  upon  for  this  sale  was  $215.35.  Of  this  amount  a 
promissory  note  was  given  by  Mitohell  to  Stanley  for  $200, 
due  one  hundred  and  twenty  (120)  days  after  the  date 
thereof,  with  interest  at  eight  per  cent  per  annum.     This 
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Dote  bears  d&te  February  6,  1893,  and  is  secured  by  a  chattel 
mortgage  in  due  form,  upon  the. property  in  controversy. 

At  the  time  of  this  sale  the  copartnership  was  owing  The 
Citizens'  Coal  &  Coke  Company  $200.  The  company,  be- 
coming alanued  with  reference  to  this  claim,  agreed  to  take 
and  did  accept,  the  individual  note  of  Mitchell  for  this 
amount,  dated  February  3,  1893,  and  payable  one  day  after 
dat«.  This  note  waa  secured  by  a  chattel  mortgage  upon 
the  property  in  controversy,  described  in  the  mortgage  as 
follows : 

"  One  horse — gray ;  brand,  horee  head  on  the  left  hip ; 
weight  about  twelve  hundred ;  eight  years  old ;  one  single 
transfer  wagon;  one  set  single  harness  —  heavy;  one  set 
scales, — Fairbanks  No.  llj ;  one  coal  stove ;  fork  and  shovel ; 
Stock  on  hand  at  time  of  expiration ;  Insurance  on  stock, 
etc.,  as  per  policy  873,117,  Union  Insurance  Co." 

The  mortg^e  to  Stanley  was  not  made  expressly  subject  to 
the  mortgage  given  to  the  coal  company,  although  that  mort- 
gage is  excepted  in  the  warranty  of  title  therein ;  and  we  shall 
assume  that  Stanley  had  notice  of  the  prior  mortgage.  But 
when  the  mortage  to  The  Citizens'  Coal  &  Coke  Company 
matured  that  company  made  no  effort  to  take  possession  of 
the  mortgaged  property,  but  allowed  the  same  to  remain  ui 
the  bands  of  the  mortgagor, — who  continued  to  cany  on  the 
business  as  theretofore, — until  the  second  day  of  the  follow- 
ing month.  On  March  2,  Mitchell,  finding  that  he  could 
not  make  the  business  pay,  surrendered  the  buginess  and 
mortig^ed  property  to  Stanley  who  took  possession,  under 
his  chattel  mortgage.  Stanley  had  been  in  possession  but  a 
few  hours  when  a  representative  of  The  Citizens'  Coal  & 
Coke  Company  appeared  at  the  store,  and  demanded  that 
the  property  be  turned  over  to  that  company, — basing  this 
demand  upon  the  prior  mortgage.  Stanley  refused  to  sur- 
render possession,  and  the  agents  of  the  coal  company  took 
possession  of  the  property  by  force. 

In  these  circumstances,  which  of  these  two  partJes  had  the 
better  right  to  the  property  in  controversy? 
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It  is  appateut  from  the  foregoing  statement  that  the  coal 
company's  mortage  fuUy  matured  on  the  4th  day  of  Febru- 
ary. The  evidence  shows  that  the  property  mortgaged  V6B 
situate  but  a  few  blockB  from  the  coal  company's  place  of 
business.  No  attempt,  however,  was  made  to  take  posses- 
sion of  Uie  property  until  nearly  one  monUi  had  elapsed 
aft«r  the  maturity  of  the  mortgage,  and  we  have  searched 
the  record  in  vain  for  any  excuse  or  explanation  for  this 
delay,  which,  we  think,  imder  the  settled  law  of  this  state, 
is  fatal  to  the  claim  of  defendant  in  error.  After  default  in 
jtayment  of  the  note  and  upon  maturity  of  the  mortgage,  tJie 
I'elations  of  the  mortgf^or — Mitchell — and  the  coal  company 
to  the  property  are  governed  by  the  rule  applicable  to  the 
'  relations  between  vendees  and  creditors.  Atchison  v.  Graham, 
14  Colo.  217.  The  statute  of  frauds  of  this  state  provides 
that  "  every  sale  made  1^  a  vendor  of  goods  and  chattels  in 
his  possession,  or  under  his  control,  and  every  assignment 
of  goods  and  chattels,  unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  con- 
tinued change  of  posBeasiou  of  the  things  sold  or  assigned, 
shall  be  presumed  to  be  fraudulent  and  void,  as  gainst  the 
creditors  of  the  vendor  or  the  creditors  of  the  person  making 
such  assignment,  or  subsequent  purchasers  in  good  faith ; 
and  this  presumption  shall  be  conclusive."  1  Mills's  Anno- 
tated Statutes,  sec.  HSf.  3.017 

This  statute  does  not  permit  a  sale  of  personal  property 
without  delivery  and  actual  and  continued  change  of  posses^ 
siont  to  be  explained  in  a  suit  by  a  creditor,  as  may  be  done 
in  sOme  other  states  under  dissimilar  statutes.  Here,  the 
presumption  is  conclusive  that  such  a  sale  is  fraudulent  and 
void. 

The  defendant  in  error  having  neglected  to  take  posses- 
sion of  the  mortgaged  property  upon  the  maturity  of  the 
note  and  having  waited  an  unreasonable  time  thereafter,  lost 
the  priority  of  his  lien,  and  his  conduct  in  taking  the  prop- 
erty forcibly  from  the  possession  of  plaintiff  in  error  was  un- 
lawful.  Allen  V.  Steiger,  17  Colo.  552 ;  Atchiton  v.  Q-raham, 
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14  Colo.  217 ;  Sweeney  v.  Coe,  12  Colo.  485 ,  Bataenger  v. 
Spartgler,  9  Colo.  175 ;  Wilcox  v.  Jackson,  7  Colo.  521 ;  Cook 
V.  Mann,  6  Colo.  21. 

The  county  court  rendered  judgment  for  $275;  tliis 
amount  being  the  adjudged  value  of  the  property.  As 
shown  by  the  court  of  appeals,  it  was  error  to  render  judg- 
ment for  so  large  an  amount,  as  Stanley's  claim  was  only  for 
(208,  principal  and  interest,  and  he  is  only  entitled  to  have 
his  claim  satisfied  out  of  the  property.  In  this  particular 
the  ju^ment  of  the  county  court  must  be  modified,  and  as 
so  modified,  it  should  be  affirmed.  The  judgment  of  the 
court  of  appeals  is,  accordingly,  reversed,  and  the  cause  re- 
manded, with  directions  to  proceed  in  accordance  with  this 
opinion. 

Severied. 


[Ko.  8S7S.] 

Faekis  v.  Strong  et  al. 

1.   FBAUD — PALBB  KBFBXBBST&TIOnS. 

A  false  representation  aa  to  a  matter  of  iDtentlon,  not  amaantlng  to  a 

matter  of  fact,  although  it  may  bave  influenced  a  part;  to  a  traa»- 

action.  Is  not  a  Iraad  In  law. 
S.  Same. 
Ordinarily,  a  false  representatioD  or  concealment,  to  be  fraadnlent 

moat  have  reference  to  a^resent  or  past  state  of  Uilngs,— otherwlM 

it  will  not  be  a  ground  for  cancellaUon. 

Error  U>  the  Dittrict  Court  of  El  Paso  Oownty. 

This  is  an  action  brought  by  Samuel  X.  Farris,  pltdntiff  in 
error,  against  F.  H.  Strong  and  Stewart  McDougal,  defend- 
ants in  error,  to  procure  a  rescission  of  a  certain  contract 
and  cancellation  of  a  deed  executed  in  pursuance  thereof, 
upon  the  ground  of  fraud.  The  complaint,  in  substance,  ■ 
avers :  That  in  the  early  part  of  October,  1894,  plaintiff  bad 
an  option  to  purchase  the  City  View  mine,  located  in  Crip- 
ple Creek  Mining  district.  El  Paso  county,  Colorado,  and 
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was  then  negotiating,  and  in  efiEect  had  negotiated,  a  sale  of 
the  same  to  one  Baxter,  in  such  a  way  that  he  could  retain 
for  himself  an  undivided  one  fourth  interest  in  the  property 
OB  a  profit ;  that  the  defendant  Strong,  learning  of  the  pend- 
ing negotiations,  falsely  represented  to  plaintiff  that  he  could 
materially  assist  in  said  negotiatiouB,  and  would  furnish 
money  to  help  carry  out  the  deal,  if  necessary,  to  the  amount 
of  J1,000 ;  and  in  the  event  the  deal  was  made,  he  would 
loan  plaintiff  $500  for  six  months ;  that  plaintiff,  believing 
said  representations  to  be  true,  wae  thereby  induced  to  sign 
the  following  contract : 

"Cbipple  Creek,  Colo.,  12th  Oct.,  1894. 
"  This  agreement  made  and  entered  into  between  S.  N,  Fai^ 
rifl  of  the  first  part  and  F.  H.  Strong,  both  of  Cripple  Creek, 
witnesseth  that  S.  N.  Farris  and  F.  H.  Strong  have  entered 
into  a  partnership  deal  to  sell  the  City  View  mine  on  Gold 
Hill,  each  being  an  equal  partner  in  the  division  of  the  profits 
— S.  N.  Farris  furnishes  the  option  on  the  mine  which  he  got 
from  Mr.  Harlow  &  Hallaek,  and  F.  H,  Strong  furnishes  the 
method  of  selling,  and  will  also  furnish  money  to  help  carry 
out  the  deal,  one  thousand  dollars  if  necessary — ^whieh  is  to 
come  back  as  the  commission  and  the  intention  is  to  clear  one 
quarter  of  the  mine,  that  is,  it  is  agreed  we  will  sell  only 
three  quarters  of  the  mine  for  seven  thousand  dollars,  and 
we  will  retain  one  fourth  interest  in  the  mine,  that  is  one 
eighth  shall  be  for  or  to  S.  N.  Farris  for  profit,  and  one  eighth 
to  or  for  F.  H.  Strong,  for  his  profit  in  the  deal — the  present 
intention  is  to  sell  to  O.  H.  P.  Baxter  of  Pueblo  and  his 
friends,  or  to  any  other  party  or  parties.  Now  if  the  deal  is 
made  as  now  laid  out,  F.  H.  Strong  agrees  to  lend  S.  N.  Far- 
ris on  his  one  eighth  of  the  City  View  mine  five  hundred  dol- 
lars for  six  months  at  eight  per  cent  per  annum,  and  as  fast 
as  his  share  of  the  ore  makes  money  it  shall  be  applied  to  pay 
back  this  five  hundred  dollars. 

"  Signed :      S.  N.  Faeeis. 

»F.  H.  SXBOSG." 
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AveiB  that  the  defendant  Strong  fumiahed  no  method 
to  help  cany  out  the  deal,  furnished  no  money  therefor, 
rendered  no  assiatance  of  any  kind  to  plaintiff,  but,  neverthe- 
less, at  the  completion  of  said  sale,  used  said  written  agree- 
ment in  such  a  manner  as  to  obtain  a  conveyance  from  the 
owners  of  said  City  View  lode  of  an  undivided  seven  sixty- 
fourths  and  thereafter  gave  plaintiff  a  check  for  $600,  dated 
October  19,  1894,  upon  the  Bi-Metallic  Bank  of  Cripple 
Creek,  but  that  no  money  was  ever  deposited  in  said  bank 
to  meet  said  cheek ;  that  the  pajmient  of  same  has  ever  since 
been  refused  by  said  bank,  and  by  said  defendant  Strong. 

Avers  that  Strong  has  conveyed  the  interest  in  the 
property  to  his  codefendant  Stewart  McDougal ;  that  said 
conveyance  was  made  without  consideration,  and  with  full 
knowledge  on  the  part  of  McDougal  of  the  facts  aforesaid. 

Defendants  answered,  denying  the  allegations  of  the  com- 
plaint, except  the  execution  of  the  contract.  The  cause  was 
tried  to  the  court.  A  motion  for  judgment  on  the  pleadings 
in  iavoT  of  plaintiff  was  denied ;  an  objection  to  the  intro- 
duction of  testimony  under  the  complaint  was  sustained, 
and  the  action  dismissed  upon  the  ground  that  the  complaint 
tailed  to  state  a  cause  of  action.  To  this  ju{^ment  the  plain- 
tiff prosecutes  this  writ  of  error. 

Messrs.  Rhett  &  Jonss,  for  plaintiff  in  error. 

Mr.  J.  H.  Mbchbm  and  Mr.  F.  M.  Jefpbrt,  for  defend- 
ant in  error. 

Ma.  Justice  Goddabd  delivered  the  option  of  the  court. 

The  gravamen  of  the  charge  in  t^  complaint  is  that  defend- 
ant Strong  falsely  and  deceitfully  represented  that  he  would 
perform  the  acts  and  things  that  he  agreed  to  do,  for  the 
purpose  of  deceiving  plaintiff,  and  inducing  him  to  enter 
into  the  contract  of  October  12th ;  and  that  such  promises  and 
representations  were  fraudulent  in  that  they  were  made 
with  the  intention  at  the  time  not  to  fulfill  them.    In  other 
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words,  the  theory  of  the  case  is  that  a  promifie  to  do  a  fu- 
ture act,  if  accompanied  with  an  intention  not  to  perform, 
constitutes  an  actionable  fraud  and  will  justify  a  court  of 
equity  in  canceling  t^e  agreement  procured  therel^.  This 
position  is  not  tenable.  It  is  well  settled  that  to  constitute 
an  actionable  fraud,  the  representation  must  not  only  be 
false,  but  must  relate  to  a  past  or  existing  fact ;  and  that 
fraud  cannot  be  predicated  upon  a  false  representation  as  to 
a  matter  of  intention,  or  upon  an  unfulfilled  promise  to 
perform  an  act,  made  with  the  intention  not  to  perform,  al- 
though such  representation  or  promise  influenced  the  com- 
plaining party  to  enter  into  the  contract  or  transaction. 

"As  distinguished  from  the  false  representation  of  a  fact, 
the  false  representation  as  to  a  matter  of  intention,  not 
amounting  to  a  matter  of  fact,  though  it  may  have  influenced 
a  transaction,  is  not  a  fraud  at  law."  Kerr  on  Fraud  and 
Mistake,  88.  In  Bigelow  on  Estoppel,  481,  the  rule  is  stated 
as  follows : 

"The  representation  or  concealment  must,  also,  in  all  or^ 
dlnary  cases,  have  reference  to  a  present  or  past  state  of 
things;  for  if  a  party  make  a  representation  concemii^ 
something  in  the  future,  it  must  generally  be  a  statement  of 
intention  or  opinion,  uncertain  to  the  knowlei^e  of  both 
parties,  or  it  will  come  to  a  contract,  with  the  peculiar  con- 
sequences of  a  contract."  Gage  v.  Lewi*,  68  111.  604 ;  Galla- 
gher V.  Brunei,  6  Cowen,  346  ;  Long  v.  Woodman,  58  Me.  49  ; 
Fouty  V.  Fouty,  34  Ind.  433 ;  BetMl  v.  Bei/ielt,  92  Ind.  818. 

The  representations  constituting  the  fraud  relied  on  in 
this  case  were  all  in  reference  to  future  performance ;  and 
although  it  is  admitted  that  they  were  unfulfilled,  and  made 
with  an  intention  on  the  part  of  Strong  not  to  perform, 
whatever  may  be  said  of  his  conduct  from  a  moral  point 
of  view,  they  do  not,  as  we  have  seen,  afford  a  ground  for 
the  relief  sought ;  nor,  upon  the  averments  in  this  complaint 
can  any  other  relief  be  granted.  The  judgment  of  the 
court  below  is  therefore  affirmed. 

Affirmtd. 


b,  Google 


1897.]  SCHBXEEN  T.  STOAUAHir. 


[V(kS69K.]  |m   t»i 

SCHEEREN  BT  Alh  T.  StBAMANN  ET  AL.  'ii~m\ 


Si  in 

I  SB    8W| 


JtrxuDimos — Fbkehou) — Cbbditob'b  Biia^ 

A.  freehold  is  not  ao  involved  tn  a  creditor's  bill  to  set  aaide  a  oonvey- 

Mceaud  subject  land  to  a  lien,  as  to  give  thisoourt  jiiriadlotion  to 

review  the  decree. 

Error  to  the  Court  of  Appeals. 

Mr.  S.  B.  Berrt,  for  plaintiffs  in  error. 

Messrs.  Riddbll,  Stabkweath&r  &  Dixbok,  for  defend- 
ants in  error. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  was  an  action  originally  brought  in  the  district  court 
of  Arapahoe  county  by  judgment  creditors  against  the  judg- 
ment debtors  and  their  grantee  to  set  aside  a  conveyance  of 
real  property  made  by  the  debtors  to  said  grantee  upon  the 
ground  that  the  same  was  fraudulent  and  void  as  to  credit- 
ors, and  to  make  the  judgment  a  lien  upon  the  property.  In 
the  lower  court  there  was  a  judgment  for  the  plaintiffs, 
which,  upon  appeal  by  defendants  to  the  court  of  appeals, 
was  reversed.  The  plaintiffs  have  brought  the  case  here 
upon  yhit  of  error  to  the  judgment  of  the  court  of  appeals. 

We  have  jurisdiction  of  the  cause,  if  at  all,  only  because 
the  judgment  relates  to  a  freehold,  or,  as  otherwise  ex- 
pressed, involves  a  freehold.  Under  a  statute  of  Illinois 
similar  to  ours,  governing  appeals  and  writs  of  error,  the 
supreme  court  of  that  state  has  repeatedly  held  that  a  suit 
in  equity  by  a  judgment  creditor  to  set  aside  a  fraudulent 
conveyance  and  subject  the  property  to  the  satisfaction  of 
the  judgment  does  not  involve  a  freehold.  The  leasons 
^ven  for  such  holding  in  cases  like  the  one  at  bar  have  been 
thus  expressed: 


b,GoogIc 


112  SCHEBBBN  V.  Stbamamn.  [April  T^ 

"  It  will  be  noticed  in  each  of  these  cases  the  title  of  the 
fraudulent  grantee  was,  bj  operation  of  the  decree  as  to  the 
complaining  creditors,  completely  divested,  and  rendered 
null  and  Toid,  and  still  it  was  held  no  freehold  was  involved, 
— ^that  is,  that  one  was  not  necessarily  involved,  for  the 
effect  of  the  decree  might  have  been  altogether  avoided  by 
payment  of  the  amount  of  the  complainants'  claims.  The 
ultimate  object  of  a  suit  in  those  cases  was,  as  it  is  in  this, 
to  obtain  satisfaction  of  certain  indebtedness,  and  so  far  as 
the  litigation  affected  or  was  likely  to  affect  a  freehold  es- 
tat«  at  all,  it  was  incidental  and  collateral  to  the  main  pur- 
pose or  object  of  the  suit,  and  the  effect  of  the  proceeding 
upon  the  freehold  might,  at  any  time,  have  been  defeated  or 
avoided  altogether  by  a  payment  of  the  debts  to  enforce 
which  the  suit  was  primarily  instituted."  0.  B.  ^  Q.  R.  R. 
Co.  V.  Watnon  et  al.,  105  111.  217,  222. 

"  It  would  seem,  in  a  case  of  this  kind,  the  real  question 
involved  is,  whether  the  lands  can  be  subjected  to  the  pay- 
ment of  the  indebtedness  of  the  judgment  creditors.  Pay- 
jnent  of  the  several  judgments,  or  a  redemption  of  the  lands 
in  case  a  sale  should  be  made,  would  relieve  the  lands 
entirely  from  all  claim  of  complainants,  so  that  it  cannot 
now  be  ascertained  whether  the  title  will  ever  be  affected." 
Conkey  et  al.  v.  KnigU  et  al.,  10-1  111.  337. 

"  The  title  is  not  in  dispute,  the  only  controversy  being 
as  to  the  existence  of  a  lien,  and  if  the  lien  is  held  to  be 
still  subsisting,  it  will  not  be  the  necessary  result  cff  its  en- 
forcement that  the  complainants  will  lose  or  the  plaintiff  in 
the  judgment  gain  the  freehold.  That  result  may  be  obvi- 
ated by  a  payment  and  satisfaction  of  the  judgment  lien 
before  sale,  or  by  a  redemption  within  twelve  months  there- 
after,"    Adkini  et  al.  v.  Beam  et  al.,  135  111,  530. 

"  The  effect  of  the  decree  is  to  invest  no  title  in  complain* 
ants,  but  merely  to  declare  certain  property  the  subject  of  a 
lien  in  favor  of  their  judgment."  Furnace  Oo.  et  al.  v.  Vxn- 
nedge  et  al.,  106  111.  650. 

The  late  case  of  Enpp  et  al.  v.  Hupp  et  al.,  153  HI.  490, 
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reaffirms  the  doctrine  of  these  cases,  and  collates  the  authori- 
ties. This  court  ift  McChUan  v.  Surd,  21  Colo.  197,  refers 
^th  approval  to  the  Watson  Case  (105  111.  supra),  and  uses 
this  language: 

"  In  the  case  of  C.  B.  f  Q.  B.  Jt.  Co.  v.  Wation  et  ah,  lOo 
ID.  217,  tiie  action  waa  for  the  purpose  of  subjecting  certain 
real  estate  to  the  payment  of  judgment  held  by  the  plain- 
tiffs, and  the  supreme  court  of  that  state  held  that  the  case 
did  not  involve  a  freehold  so  as  to  give  that  court  jurifldic- 
tion  by  appeal.  This  ia  because  the  ultimate  object  of  sucli 
Buits  ia  to  obtain  Batisfaction  of  the  claim,  and  the  suit  may 
be  defeated  at  any  time  by  the  payment  of  the  same,  the 
real  estate  at  most  being  only  collaterally  or  incidentally  in- 
volved. In  all  such  cases  the  courts  have  uniformly  held 
that  a  freehold  is  not  involved  in  the  sense  that  the  word  is 
used  in  the  statute." 

To  the  same  effect  are  McCandlesa  v.  Qreen,  20  Colo.  519, 
and  Spongier  v.  Green,  21  Colo.  505. 

Hie  defendants  in  error  questioning  our  authority  to  en- 
tertain this  writ  of  error,  the  same  is  dismissed  for  want  of 
jurisdiction. 

Writ  of  error  dismitsed. 


[Ko.  uei.] 

Smith  v.  Smith,  Administbateix,  et  al. 

JCBISDICnOll. 

Actioii  to  Mt  aside  and  aouul  a  decree  of  divorce.  The  party  In  whoM 
favor  It  was  granted  having;  dtad  In  the  mean  time,  his  odmlniBtra' 
trix  waa  made  defendant,  and  one  claiming  to  be  father  and  sola 
bdr  of  the  decedent  ivaa  permitted  to  intervene.  Decree  dismlM- 
iug  the  complaint.  Held,  on  error  by  the  plaintiff,  that  this  court 
ia  without  jurisdiction  to  entertain  the  wi-lt. 

JSrror  to  the  JXalriet  Court  of  Arapahoe  County. 
Vol.  XXIV — 8 
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MesBTB.  Jacoway  &  HuwT,  for  plaintiff  in  error. 

.    Mr,  Eeabtds  W.  Smith,  for  defendant  in  error. 

Me.  Justice  Campbell  delivered  the  opinion  of  the  court. 

On  the  28th  day  of  April,  1894,  in  the  county  court  of 
Arapahoe  county,  Minor  C.  Smith  obtained  a  decree  of  di- 
vorce against  his  wife,  Jessie  C.  Smith.  On  the  13th  day  of 
the  following  June  he  died,  leaving  no  children.  The  object 
of  this  action,  begun  June  26,  1894,  by  Jessie  C.  Smith, 
claiming  to  be  the  widow  of  Minor  C.  Smith,  waa  to  obtain 
a  decree  of  court  to  set  aside  and  cancel  said  decree  of  divorce ; 
and  Edna  May  Smith,  who  was  appointed  adminiBtiatrix  of 
his  estate,  was  made  defendant.  During  the  pendency  of 
the  action  an  order  of  court  was  entered,  apparently  by  con- 
sent of  parties,  certainly  without  objection,  permitting  Ben- 
jamin F.  Smith,  the  father  of  Minor  C.  Smith,  and  who 
claimed  to  be  his  sole  heir  at  law,  to  file  a  petition  of  inter- 
vention, upon  the  ground  that,  as  such  heir,  he  liad  an  inter- 
est in  the  litigation  adverse  to  the  plaintiff. 

To  an  amended  complaint  a  joint  demurrer  was  filed  by 
the  defendant  and  the  intervenor,  the  ground  being  that  the 
facts  set  forth  therein  did  not  constitute  a  cause  of  action. 
This  demurrer  was  sustained,  and  the  plaintiff  electing  to 
stand  thereby,  judgment  was  entered  dismissing  the  com- 
plaint. To  reverse  this  judgment  of  the  district  court  the 
plaintiff  pixisecutes  this  writ  of  error. 

It  is  manifest  that  this  court  has  not  jurisdiction  to  de- 
termine this  cause  upon  this  writ  of  error.  Although  the 
defendants  in  error  do  not  question  the  jurisdiction  of  this 
court;,  yet  such  appellate  jurisdiction,  where  none  exists  by 
law,  may  not  be  conferred  by  t^reement  of  the  parties,  or 
by  acquiescence  upon  the  part  of  the  defendant  in  error. 
Jurisdiction,  if  it  attaches  at  all,  is  because  the  constitutioD, 
or  some  statute  of  the  state  has  given  it.  It  is  not  conferred 
by  our  constitution,  and  the  general  assembly  by  statute 
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has  provided  that  "  no  writ  of  error  from,  or  appeal  to,  t^e 
supreme  court  shall  lie  to  review  the  final  judgment  of  any 
inferior  court,  unless  the  judgment  •  ■  "  exceeds  two 
thousand  five  hundred  dollars,  exclusive  of  costs.  Provided, 
Thifl  limitation  shall  not  apply  where  the  matter  in  con- 
troversy relates  to  a  franchise  or  &eehold,  nor  where  the 
construction  of  a  provision  of  the  constitution  of  the  State  or 
of  the  United  States  is  necessary  to  the  determination  of  a 
ease."     Session  Laws,  1891,  p.  118. 

By  the  judgment  of  the  district  court  the  action  was 
merely  dismissed  and  costs  against  the  plaintiff  awarded ; 
so  the  amount  of  the  judgment  does  not  confer  jurisdiction. 
Neither  is  any  constitutional  question  involved,  nor  does 
the  controversy  relate  to  a  franchise  or  freehold.  That  a 
freehold  is  not  involved  is  apparent  from  two  considerations. 
There  is  no  allegation  in  the  amended  complaint  that  Minor 
C.  Smith  died  seized  or  possessed  of  any  real  property  ;  hut 
if  such  fact  was  made  to  appear  in  this  record,  the  necessary 
effect  of  the  judgment  of  the  district  court  in  this  action 
would  not  be  to  take  the  title  from  oue  of  the  parties  or  vest 
it  in  the  other.  Even  if  the  decree  of  divorce  had  been  held 
void,  and  judgment  had  gone  for  the  plaintiff,  the  effect  of 
the  judgment  so  declaring  would  be  merely  to  make  the 
plaintiff  the  sole  heir  at  law,  and  if  her  husband  left  ai^y 
real  estate,  it  would  pass  to  her,  nob  as  the  result  of  the  de- 
cree annulling  the  prior  decree  of  divorce,  but  in  virtue  of 
an  order  of  distribution  made  by  the  county  court  in  the 
probate  proceedings  after  all  the  debts  were  paid  and  the 
administration  closed. 

The  writ  of  error,  therefore,  is  dismissed  without  prejudice , 
with  leave  to  the  plaintiff  in  error,  if  she  sees  fit,  to  with- 
draw the  transcript  of  the  record  and  printed  abstracts  and 
her  briefs. 

Ditmiisad. 


b,  Google 


CoAi  Co.  T.  Coal  Co.  [April  T., 


[Vo.  8559.] 

The  Ukitbd  Coal  Company  et  al.  t.  The  Canon  Cirr 

Coal  Company  et  al. 

1.  Pabtieb. 

The  lessor  ttod  lessee  of  a  eoai  mine  may  joio  as  pl^ntitCs  in  sw  action 
for  injunction  and  accounting  agi^nst  a  trespasser  on  tlie  property 
who  bas  nrongfully  taicen  and  is  taking  coal  therefrom. 

2.  Sahb. 

The  complaint  alleged  that  a  coal  mining  company  working  upon  ad' 
joining  lands  had  extended  its  operations  into  the  plalnUSs'  prem- 
ises and  that  another  company  was  doing  the  work  as  its  agent, — 
the  exact  relations  between  the  two  not  being  known  to  the  plaio' 
tiSs, — keld  that  tlie  joinder  of  both  companies  as  defendants  in  an 
action  for  injanction  and  accountiag  was  proper. 

3.  EQ  PITT— JU  BIS  DICTION, 

A  court  of  equity  having  acquired  Jurisdiction  of  a  matter  foe  one  pnr- 
pose,  may  determine  the  rights  of  the  parties  before  tt  for  »11  pur- 

*.  Practice— Tbbt  of  Rioht  to  Tbial  bt  Joar. 

The  question  whether  an  issue  of  fact  should  be  tried  by  a  jury  or  by 
the  court  Is  not  to  be  determined  by  the  natui'eof  the  issue,  but  by 
the  character  of  the  action  in  which  such  issue  is  joined. 

G.  MEABUBE  OS' Bamaoeb. 

In  case  of  willful  trespass  in  the  mining  of  coat,  the  measure  of  dami^es 
Is  the  value  of  the  coal  mined  at  the  time  and  place  of  its  seTeranca 
from  the  realty.  If  the  trespass  was  not  willful  but  innocent  in 
oharBCter,  it  is  that  Talue,  less  the  amount  which  the  trespasser  by 
his  labor  and  expense  had  added  tliereto. 

£rror  to  the  Dittrict  Court  of  Fremont  County. 

Defendants  iu  error,  as  plaintiffs  below,  allege  in  their 
complaint,  that  they  are  the  owners  of  certain  coal  lands  situate 
in  Fremont  county,  state  of  Colorado,  A  part  of  these  lands 
were  owned  jointly  by  plaintiffs,  and  a  part  by  the  plaintiff, 
Harriet  Ripley,  alone,  but  at  the  time  of  the  wrongs  recited 
all  were  under  lease  to  The  Canon  City  Coal  Company,  the 
lease  giving  the  coal  company  the  exclusive  right,  for  a  term 
of  ninety-nine  years,  to  mine  the  coal  from  all  the  lands, 
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and  to  sell  and  dispose  of  the  same  when  mined.  The  com- 
plaint further  alleges  that  the  defendant  companies  entered 
npon  said  lands  by  means  of  a  shaft,  known  as  the  Prentiss 
shaft,  sunk  on  lands  adjoining,  and  t^  undeiground  drifts, 
extracted  from  the  lands  of  plaintifEs  a  large  amount  of  coal, 
and  appropriated  the  same  to  their  own  use.  It  is  alleged 
that  The  Western  Coal  Machinery  Company,  defendant,  was 
mining  the  coal  under  a  contract  with  and  for  The  United 
Coal  Company,  for  an  agreed  price  per  ton. 

It  is  further  alleged  that  there  are  no  shafts  or  other  open- 
ings on  plaintiffs'  lands  connecting  with  the  coal  deposits 
therein  which  were  being  worked  by  the  defendants,  and 
that  there  is  no  entry  thereto  except  through  the  shaft,  tun- 
nels and  entries  of  the  defendants.  It  ia  also  alleged  that 
the  defendants  have  been  and  were,  at  the  time  of  the  insti- 
tution of  the  action,  removing  props,  pillars,  timbers  and 
machinery  from  its  entries  and  tunnels,  for  the  purpose  of 
permitting  and  causing  the  same  to  fall  in  and  close  up,  so 
as  to  prevent  i^scoveries  of  the  trespasses  committed  by 
them  upon  the  coal  deposits  in  plaintifEs'  land,  and  that  the 
prevention  of  the  discovery  of  such  trespasses  would  be  a 
great  and  irreparable  injury  to  plaintiffs.  It  is  further  al- 
leged that  the  defendants  have  not  filed  any  map  or  plat  of 
their  excavations  and  workings,  as  required  by  tlie  statute 
in  such  case  made  and  provided,  and  that  the  acts  and  tres- 
passes of  the  defendants  will  cause  the  plaintiffs  irreparable 
injury  unless  restrained  by  the  court.  Plaintiffs  pray  that  a 
temporary  writ  of  injunction  may  issue,  restraining  and  for- 
Indding  the  defendants,  their  agents,  employees  and  attor- 
neys from  going  upon  and  into  the  lands  of  plaintiffs,  and 
from  mining  therein ;  also,  from  taking  or  removing  any  coal 
therefrom,  or  props,  pillars,  timbers  or  other  supports  from 
the  entries  or  rooms  that  lead  or  furnish  ingress  to  any  work- 
ings in  the  lands  of  plaintiffs,  and  also  from  doing  any  act 
whatsoever  which  will  cause  the  entries,  tunnels  or  rooms 
aforesaid  t«  close  up,  and  from  removing  any  machinery  or 
doing  any  act  which  will  prevent  an  entrance  to  and  into 
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said  lands  of  plaintiffs  through  the  shaft  of  defendants,  ajid 
that  an  order  be  made  for  an  inspection  and  survey,  by  some 
suitable  person  or  persons  of  all  excavations  which  have 
been  made  by  the  defendants  or  by  either  of  them  in  the 
lands  of  plaintiffs.  An  accounting  is  also  asked,  of  the  coal 
mined  and  taken  from  plaintiffs'  lands,  and  that  the  value  of 
.  the  coal  so  taken  be  paid  into  court  subject  to  apportionment 
between  the  plaintiffs  as  their  rights  may  appear,  and  for 
such  other  and  further  relief  as  may  appear  to  be  meet  and 
proper  in  the  premises. 

To  this  complaint  the  defendants  separately  demurred, 
and  upon  these  demurrers  being  overruled  by  the  court, 
,  separate  answers  were  filed.  In  these  answers  the  incorpora- 
tion of  the  defendant  companies  is  admitted,  and  the  owneiv 
ship  of  the  plaintiffs,  as  alleged  in  the  complaint.  All  other 
allegations  are  denied.  Upon  these  issues  the  cause  was 
tried  to  the  court  without  the  intervention  of  a  jury.  The 
trial  resulted  in  the  following  findings : 

"  Now ,  on  this  day,  this  cause  coming  on  again  for  final 
judgment  upon  the  proofe  heretofore  herein  taken,  and  upon 
the  arguments  of  counsel  for  the  respective  parties  already 
submitted,  and  the  court,  being  now  well  and  fully  advised, 
doth  find  generally  the  issues  herein  joined  in  favor  of  the 
plaintiff.  The  Canon  City  Coal  Company,  and  E^ainst  the 
defendants.  The  United  Coal  Company  and  The  Western 
Coal  Machinery  Company,  and  specially  as  follows : 

"  1st.  That  the  trespass  complained  of  against  both  said 
defendants  and  by  both  of  them  committed  was  so  committed 
by  them  in  a  wilful  and  grossly  and  culpably  negligent  manner. 

"  2d.  That  plaintiff.  The  Canon  City  Coal  Company,  owing 
to  the  character  of  this  suit  and  absence  of  averment  in  the 
pleadings  for  any  other  damages,  may  recover  herein  only  as 
for  an  accounting  for  the  coal  actually  taken  out  of  its  lands 
and  disposed  of  by  defendants,  and  not  for  dam^es  done  to 
the  ground  because  of  coal,  if  any,  left  remaining  in  pillars 
or  otherwise  which  cannot  hereafter  be  made  available,  or 
for  damages,  if  any,  done  to  said  lands  for  any  other  cause. 
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"3d.  That  the  amount  of  coal  actually  taken  out  and  dis- 
posed  of  hy  both  defendants  from  plaintiffs'  land  was  and  ia 
thirteen  thousand  six  hundred  (13,600)  tons  of  twenty-four 
hundred  (2,400)  pounds  to  the  ton,  being  a  miner's  ton,  or 
a  total  of  sixteen  thousand  three  hundred  and  twenty  (16,320) 
tons  of  two  thousand  (2,000)  pounds  to  the  ton,  being  a 
commercial  ton. 

"  4th.  That  the  total  amount  so  taken  out  and  disposed  of, 
fifteen  hundred  (1,500)  tons  of  twenty-four  hundred  (2,400) 
pounds  to  the  ton,  or  eighteen  hundred  (1,800)  tons  of  two 
thousand  (2,000)  pounds  to  the  ton,  were  extracts  taken 
out  and  disposed  of  by  the  defendant.  The  United  Coal 
Company,  alone,  and  before  the  other  defendant,  The  West- 
em  Coal  Machinery  Company,  had  any  connection  with  said 
property. 

"5th.  That  the  total  amount  of  coal  so  as  aforesaid  taken 
out  and  disposed  of  by  the  defendant.  The  Western  Coal 
Machinery  Company,  under  its  contract  with  the  defendant, 
I'he  United  Coal  Company,  extracted,  took  out  and  disposed 
of  twelve  thousand  one  hundred  (12,100)  miner's  tons,  or 
fourteen  thousand  five  hundred  and  twenty  (14,520)  com- 
mercial tons. 

"6th.  The  value  of  said  coal  at  the  coUar  of  the  shaft  is 
stipulated  to  have  been  two  dollars  and  five  cents  ($2.05) 
per  commercial  ton.  The  measure  of  damages  in  this  case  is 
the  value  of  the  coal  at  the  collar  of  the  shaft,  two  dollars 
and  five  cents  ($2,05)  per  commercial  ton,  less  the  cost, 
twelve  cents  per  ton,  of  transporting  said  coal  from  the  point 
in  the  mine  where  broken  to  the  collar  of  the  shaft,  making 
the  measure  of  the  damage  one  dollar  and  ninety-three  cents 
($1.9S)  per  commereial  ton  for  each  ton  extracted,  taken  oat 
and  disposed  of  by  defendants. 

"  7th.  That  a  reduction  of  twenty  (20)  per  cent  on  the  value 
of  said  coal  per  commereial  ton  shall  be  allowed  for  loss. 

"  8th,  That  because  of  the  contractual  relations  existing 
between  the  two  defendant  companies  under  which  the  defend- 
ant, The  Western  Coal  Machinery  Company,  extract  coal  for 
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the  defendant,  The  United  Coal  Company,  paying  the  latter 
a  royalty  upon  each  ton  so  extracted,  and  in  view  of  the  bene- 
ficial interest  of  The  United  Coal  Company  in  the  coal  actu- 
ally extracted  under  said  contract  there  was  and  ib  such 
privity  of  interest  between  said  defendant  companies  Uiat  it 
became  and  was  the  duty  of  The  United  Coal  Company  to 
know  from  what  lands  The  Western  Coal  Machinery  Company 
was  taking  the  coal  delivered  to  it,  The  United  Coal  Com- 
pany, and  that,  under  aU  the  facts  and  circumstances  as  di8- 
closed  by  the  evidence  in  this  case,  the  said  United  Coal 
Company  is  jointly  liable  with  it  for  the  said  trespass  of 
The  Western  Coal  Machinery  Company. 

"9th.  The  United  Coal  Company  individually  owes  the 
plaintiff.  The  Canon  City  Coal  Company,  for  eighteen  hun- 
dred (1,800)  commercial  tons  of  coal  at  one  dollar  and  ninety- 
three  cents  ($1.93)  per  ton,  less  twenty  (20)  per  cent  for 
loss,  or  a  sum  total  of  two  thousand  seven  hundred  and 
seventy-nine  dollars  and  twenty  cents  ($2,779.20). 

"10th.  The  defendant  companies,  to  wit:  The  United  Coal 
Company  and  The  Western  Coal  Machinery  Company,  are 
jointly  liable  to  and  owe  the  plaintiff.  The  Canon  City  Coal 
Company,  for  fourteen  thousand  five  hundred  (14,500)  com- 
mercial tons  of  coal,  at  one  dollar  and  ninety-three  centJi 
($1.93)  per  ton,  less  twenty  (20)  per  cent  thereof  as  loss,  or 
a  sum  total  of  twenty-two  thousand  four  hundred  and 
eighteen  dollars  and  eighty-eight  cents  ($22,418.88)." 

A  decree  having  been  entered  in  accordance  with  these 
findings,  the  defendants  bring  the  case  here  by  writ  of  error. 

Mr.  E.  W.  Waybright,  Mr.  J.  T.  McDufpie  and  Mr. 
D.  C.  Bbaman,  for  plaintiff  in  error. 

Mr,  Chas.  E.  Gast,  for  defendants  in  error. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  coort. 

It  is  contended  that  The  Canon  City  Coal  Company  and 
Harriet  Ripley  were  improperly  joined  as  plaintiffs.    The 
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aj^ment  in  support  of  this  conteation  proceeds  upon  the 
theory  that  the  lessor  in  an  action  at  law  is  confined  to  a 
suit  for  the  injury  to  the  revereion,  and  the  lessee  for  the 
injury  to  the  possession.  This  is  undoubtedly  true  under 
strict  common-law  rules ;  but  this  is  not  a,  common-law  action. 
Here  the  principal  relief  sought  is  equitable  in  character, 
and  the  accountii^  is  merely  incidental  thereto.  Mrs.  Ripley 
was  properly  joined  as  plaintiff,  as  she,  with  her  coplaintiff, 
was  the  owner  of  the  estate  which  tlie  defendants  were  despoil- 
ing. Her  property  was  being  damaged  and  she  was  entitled 
to  have  the  injunctive  aid  of  the  court  extended  for  its  pro- 
tection. Furtiiermore,  as  by  the  terms  of  her  lease  to  The 
Canon  City  Coal  Company  she  was  to  receive  as  rental  tliere- 
for  certain  royalties  upon  every  ton  of  coal  mined  from  the 
land,  she  was  a  party  in  interest  in  the  determination  of  the 
amount  of  coal  illegally  extracted  therefrom  by  the  defend- 
ants, and  for  this  reason  was  a  proper  party  plaintiff  in  the 
action.  Civil  Code,  sec.  10.  Aside  from  this,  the  defendants 
were  in  no  way  injuriously  affected  by  the  action  of  the  court 
in  refusing  to  sustain  their  demurrers  upon  the  ground  of  a 
misjoinder  of  parties  plaintiff,  the  decree,  in  so  far  as  it  affects 
the  defendants,  being  in  no  way  enlarged  by  reason  of  Mrs. 
Ripley's  connection  with  the  suit. 

It  is  also  urged  that  there  is  an  improper  joinder  of  defend- 
ants. In  support  of  this  assignment  of  error,  the  fact  is 
ui^ed  that  the  district  court  rendered  a  single  judgment 
^lainst  The  United  Coal  Company  for  the  coal  mined  prior 
to  a  certain  d&te,  and  a  joint  jui^ment  gainst  both  the  defend- 
ants for  the  coal  mined  after  such  date.  The  complaint 
alleges  that  The  United  Coal  Company  was  operating  an 
adjoining  property  under  a  lease,  and  had  extended  its  operar- 
tious  undeiground  into  the  plaintiff's  premises,  and  that  the 
machinery  company  was  doing  the  work  as  the  f^nt  of  the 
coal  company,  the  exact  relations  between  the  two  not 
being  known  to  plaintiff.  By  a  familiar  principle  of  code 
practice,  the  rights  of  all  parties  to  a  controversy  should  be 
adjusted  by  a  single  decree,  and  full  relief  be  granted  in  a 
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single  suit,  if  justice  to  all  can  be  effectuated.  The  complaint 
alleges,  and  the  evidence  shows,  that  the  injuries  suffered 
by  the  plaiutiffs  were  the  result  of  wrongs  committed  by 
the  defendants  jointly,  and  that  unless  restrained,  the  defend- 
ants would  work  great  and  irreparable  injury  to  the  estate 
and  prevent  a  full  disclosure  of  the  wrongs  theretofore  in- 
flicted. 

Upon  these  iacta  equity  had  jurisdiction  to  restrain  the 
defendants  from  the  further  spoliation  of  plaintiff's  property, 
and  it  was  proper  to  join  all  persons  who  were  interested  in 
tlie  subjectr-matter  of  the  suit,  to  the  end  that  their  several 
rights  and  duties  might  be  determined  in  one  decree;  and  as 
incidental  thereto,  courts  of  equity  have  full  power  to  grant 
such  relief  as  the  particular  equities  of  the  case  may  warrant. 
Relief  may  be  granted  to  some  of  the  plaintiffs  against  all 
the  defendants,  or  in  favor  of  the  plaintiffs  against  one  or 
more  defendants;  and  the  decree  may  adjust  the  rights  of 
plaintiffs  and  the  rights  of  defendants  as  between  themselves 
as  justice  may  require.  As  we  shall  hereafter  see,  the  court, 
having  obtained  jurisdiction  for  one  purpose,  had  jurisdiction 
for  the  purpose  of  settling  all  the  righto  of  the  parties  plain- 
tiff and  defendants;  hence,  the  demurrer  on  account  of  mis- 
joinder of  defendants,  was  properly  overruled.  1  Pom.  Eq. 
§  114 ;  I>anieUon  v.  Qude,  11  Colo.  87 ;  Plant  v.  Stott,  21 
Law  Times  (N.  S.),  106;  Morrison's  Mining  Digest,  141. 

The  defendants,  upon  the  issues  joined,  were  not  entitled 
to  a  jury  trial.  In  the  case  of  Danielson  v.  Gude,  tupra,  it 
is  said:  "The  question  whether  an  issue  of  fact  can  be  tried 
by  a  jury  or  by  the  court  is  not  to  be  determined  from  the 
nature  of  the  issue,  but  from  the  character  of  the  action  in 
which  such  issue  is  joined."  As  we  have  seen,  this  is  an 
equitable  action,  and  the  mode  of  trial  must  be  as  equitable 
cases  are  tried — viz :  by  the  court  ^vithout  a  jury,  subject 
only  to  the  power  of  the  court  to  call  a  jury  to  answer  dis- 
puted questions  of  fact.     Tabor  v.  Sullivan,  12  Colo.  136. 

We  are  also  of  the  opinion  that  the  district  court  applied 
a  correct  measure  of  dam^es.     The  defendants,  beii^  will- 
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ful  treapassers,  it  was  proper  to  allow  the  full  value  of  the 
coal  mined,  without  deduction  for  their  labor  and  expense 
in  mimng  the  same,  the  rule  of  damages  being  the  value  of 
the  ore  at  the  time  and  place  it  is  severed  from  the  realty. 
If  the  court  had  found  that  the  trespass  of  the  defendants 
was  innocent  in  character,  the  rule  would  have  been  the  value 
at  the  time  of  the  conversion,  less  the  amount  which  the 
defendants  by  their  labor  had  added  to  that  value.  Omaha 
^  Chant  Co.  v.  Tabor,  13  Colo.  41;  Woodenware  Co.  v. 
United  StaUB,  106  U.  S.  482. 

In  this  case  the  value  of  the  coal  at  the  collar  of  the  shaft 
is  stipulated  to  have  been  $2.05  per  ton.  By  deducting  from 
this  amount  the  cost  of  transporting  the  coal  from  the  point 
in  the  mine  where  broken  to  the  collar  of  the  shaft — viz : 
twelve  cents  per  ton,  leaves  the  actual  damage  $1.93  per  ton, 
as  found  by  the  district  court. 

It  is  contended  that  the  evidence  docs  not  warrant  the 
conclusion  that  the  trespass  was  wilful.  It  is  in  evidence 
that  the  officers  of  the  company  caused  an  undergiound  aui^ 
vey  of  these  workings  to  be  made  in  the  spring  of  1892, 
before  the  trespasees  complained  of  were  committed.  Such 
survey  certainly  must  have  disclosed  the  location  of  the 
workings,  although  the  company  never  communicated  the 
result  to  its  superintendent  in  charge  of  the  work.  The  wit- 
ness Prentiss  testifies  that  he  took  charge  of  the  property  in 
the  spring  of  1892,  for  The  United  Coal  Company,  and  that 
the  work  had  then  crossed  the  boundary  line  between  the 
Prentiss  land  and  that  of  plaintiffs,  and  adds :  "  I  then  ordered 
the  entry  turned  back  to  the  Prentiss  land."  The  evidence 
shows  that  it  such  order  was  ever  given  it  was  disregarded, 
as  the  defendants  continued  in  the  direction  in  which  they 
had  theretofore  been  working  without  any  change  in  direc- 
tion whatever.  The  witness,  Theodore  Coster,  testifies  that 
he  was  foreman  for  the  Prentiss  mine  during  the  year  1893, 
assuming  the  duties  of  the  position  on  January  9th,  and  con- 
.  tinned  the  work  until  the  injunction  issued  in  this  case  was 
served.    He  says  that  an  undei^round  survey  was  made  in 
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November,  1892,  and  tliat  after  he  became  aware  that  he  was 
working  on  plaintiff's  land,  he  was  given  orders  from  the 
machinery  company  to  make  the  openings  therein  lai^r, 
which  he  proceeded  to  do  until  stopped  by  the  injunction 
issued  in  this  case.  This  witness  also  testifies  that  the  effect 
of  making  the  excavations  laiger  would  have  been  to  cave  in 
that  portion  of  the  mine ;  and  that  an  examination  would 
thereby  have  been  rendered  impossible.  During  the  time 
that  these  excavations  were  being  enlarged,  the  plaintiff 
demanded  admittance  for  the  purpose  of  making  a  survey, 
but  was  put  off  upon  one  pretext  and  another  until  about 
the  time  the  injunction  was  served.  There  is  other  testimony 
in  the  record  corroborative  of  this  testimony,  and  the  court 
was  amply  justitied  in  finding  that  the  trespass  was  wilful. 
Finding  no  error  in  the  record,  the  judgment  of  the  district 
court  will  be  affirmed. 

Affirmed. 


[No.  S6fi2.] 

The  Board  op  Codnty  Commissioneks  of  Pitkin 

County  v.  First  National  Bank  op  Aspen. 

1.  CoNSTTTUTtOHAi,  Law— Unifoemity  of  Peactick. 

Seotion  9  of  the  ftct  of  ISSl  (bm.  10U3  a  Mills'  Ann.  SUU.  Sapp.)  which 
uadertAkes  to  provide  tliat  in  counUei  of  first  class  either  party  to 
aa  actJon  in  the  oountf  court  eliall  be  eotitled  to  a  jury  without 
advancing  the  feee  tlierefor,  but  in  counties  of  other  classes  the 
right  to  a  trial  by  jury  is  conditioned  upon  the  payment  of  jury 
fees  in  advance,  is  repuguant  to  the  requirement  of  the  constitution 
tliat  the  practice  of  all  courts  of  the  same  class  shall  be  uniform. 

2.  Statdtobt  Conbtbccttion— Jitbikb  in  Codhtt  Coubtb. 
SecUon  1093  Mills'  Ann.  Stats,  (sec.  501,  Qen.  Stats.)  relating  to  juries  in 

the  countf  court  applies  only  where  a  jury  has  not  been  aummoned 
generally  for  the  term,  or,  if  summoned,  has  been  discharged,  and 
a  party  demands  a  jury  for  a  particular  cause. 

3.  Same. 

When  the  requirements  of  the  act  of  ISOlinrelation  to  juries  summoned 
generally  for  the  term  have  been  complied  with,  their  fees  ara    - 
chargeable  to  the  county. 
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Error  to  the   Court  of  AppeaU. 

Mr.  RoBEET  G.  Withers,  for  plaintiiE  in  error. 

Pee  Citriah.  The  county  court  of  Pitkin  county  issued 
to  various  persons  certificates  evidencing  their  services  as  ju- 
rors in  that  court.  These  certificates  were  duly  transferred  to 
the  First  National  Bank  of  Aspen  and  by  it  presented  to  the 
board  of  county  commissioners  for  allowance,  which  vf&s 
refused,  and  thereupon  the  bank  instituted  this  action  in  the 
district  court  of  Pitkin  county  to  enforce  payment.  A  gen- 
eral demurrer  to  the  complaint  was  overruled,  and  the  defend- 
ant electing  to  stand  thereby,  a  judgment  was  rendered 
gainst  the  county  for  the  full  amount  claimed.  Upon  appeal 
to  the  court  of  appeals  from  that  judgment,  there  wa^  a 
reversal  upon  the  ground  of  the  insufficiency  of  the  complaint. 
The  latter  judgment  is  sought  to  be  reviewed  here  upon 

The  solution  of  the  controversy  depends  upon  a  proper 
construction  of  sections  2  and  9  of  an  act  concerning  jurors 
found  at  page  248,  Session  Laws  of  1891 ;  section  504  of  the 
General  Statutes  of  1883  (Mills*  Ann.  Stats,  sec.  1093); 
and  section  28  of  article  6  of  the  constitution.  The  conten- 
tion of  the  plaintiff  is  that  section  2  of  the  foregoing  act 
governs  this  case,  and  by  it  the  county  is  liable  for  the  fees 
of  jurors  serving  in  the  county  court.  The  position  of  the 
defendant  is  that  section  9  is  applicable  to  jurors'  fees,  how- 
ever jurors  are  drawn,  and  that  in  counties  of  the  class  to 
which  Pitkin  belongs  the  fees  are  to  be  advanced  in  the  first 
instance  by  the  party  demanding  the  jury,  and  ultimately 
they  ate  to  be  paid  by  the  losing  party ;  the  county  in  no 
event  being  liable.  The  plaintiff's  reply  to  this  point  is  that 
inasmuch  as  section  9  provides  that  in  counties  of  the  second, 
third  and  fourth  class  the  losing  party  must  pay  the  jury 
fees,  and  in  counties  of  the  first  class  either  party  may  have 
a  jnry  without  advancing  fees,  the  section  is  in  direct  con- 
flict with  section  28,  article  6  of  the  constitution  which 
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ordainfi  that  "  •  •  •  the  organization,  jurisdiction,  powers, 
proceedings  and  practice  of  all  the  courte  of  the  same  class 
or  grade,  so  far  as  regulated  by  law,  and  the  force  and  effect 
of  the  proceedings,  judgments  and  decrees  of  such  courts 
severally,  shall  be  uniform."  Section  9,  therefore,  being 
unconstitutional,  it  is  said  that  section  504,  which  was  in- 
tended to  be  superseded  by  section  9,  is  still  in  force,  and 
that  section  504  and  section  2  of  the  act  of  1891  together 
constitute  the  existing  law  relating  to  jurors'  fees  in  county 
courts. 

The  argument  further  proceeds  upon  the  theory  that 
these  two  sections  provide  for  different  cases.  Section  2 
authorizes  the  county  judge  to  cause  a  jury  to  be  summoned 
to  try  cases  generally  at  any  term  of  court,  in  which  case  the 
county  pays  the  fees  of  the  jurors;  section  504  applies 
where  a  jury  has  not  been  simimoned  under  section  2,  or,  if 
60,  has  been  dischai^ed,  and  where  a  party  demands  a  jury 
to  try  his  particular  ease,  in  which  event  the  losing  party 
pays. 

From  this  statement  it  will  he  seen  that  the  decision  here 
necessarily  hinges  upon  the  constitutional  question  raised, 
and  thus  the  jurisdiction  of  this  court  is  properly  invoked. 
The  court  of  appeals  decided  that  section  9  is  unconstitu- 
tional ;  that  section  504  is  in  force  and  applies  where  a  jury 
has  not  been  summoned  generally  for  the  term,  or,  if  sum- 
moned, has  been  discharged,  and  a  party  demands  a  jury  for 
a  partiicular  cause  ;  while  section  2  is  applicable  only  when 
the  jurors  have  been  summoned  generally  for  the  term  under 
its  provisions.  While  holding  with  the  plaintiff  upon  the 
various  contentions,  it  nevertheless  reversed  the  judgment 
below  which  was  in  plaintiff's  favor,  upon  the  ground  that 
the  complaint  did  not  bring  the  case  within  the  provisions  of 
section  2. 

We  are  in  entire  accord  with  the  judgment  of  the  court 
of  appeals  upon  all  the  branches  of  this  case.  The  clear  and 
comprehensive   opinion  written   by  Mr.  Justice  Thomson 
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(6  Colo.  App,  42S)  fully  expresses  our  views,  and  further 
discuBBioQ  here  would  be  merely  a  repetition  of  his  argument. 
The  judgment  of  the  court  of  appeals  is  therefore  affirmed. 
Affirmed. 


[Ko.  SStl.] 

The  Boabd  of  County  Commissioners  op  La  Plata 

County  v.  Hampson. 

1.  ConsTT  Frsiis — Excess  Wabbxhtb. 

Count;  warrants  issued  in  exceas  of  tbe  limit  fixed  by  the  conaUtuUon 

S.  Saiib — AjnniAL  Appbopbiatioih  Bbsolhtion. 

Bj  the  act  ol  1891,  the  board  of  coanty  commiBBionerg  is  required  by 
resolution  to  Appropriate  so  much  money  avaiiable.for  tlie  purpose 
Bi  it  may  deem  sufficient  to  defray  all  necesBary  expeueeB  and  11^ 
bilitles  of  the  county  for  the  next  year,  specifying  tlie  objects  and 
pnrposes  for  vhicb  such  approprlatiooB  are  made  and  the  amount 
for  each.  The  act  prohibits  the  making  of  other  appropriation 8, 
and  the  incarring  of  obligations  for  any  object  or  purpose  in  excess 
of  the  amount  appropriated  therefor,  but  provides  that  "notliiug 
herein  contained  shall  prevent  tbe  board  of  county  commission  era 
from  ordering  any  Improvement  the  necessity  of  vvliicli  Is  caused 
by  any  casualty  or  unforeseen  contingency."  The  board  by  its 
resolution  entered  pursuant  to  the  requirementB  of  the  act  made, 
among  others,  the  following  appropriations  :  "  Fur  county  judge, 
witaessesand  jurors,  $600.  For  unforeseen  contiogericles,  95,000." 
The  expenses  of  the  county  court  exceeded  tlie  amount  of  the  esti- 
mate. Held  an  unforeseen  contingency  arose  for  the  discharge  of 
which  the  >5,000  fund  became  avidlable. 

Error  to  the  Oownty  Court  of  La  Plata  County, 

On  the  tenth  day  of  October,  1893,  the  board  of  county 
commissioners  of  La  Plata  county  passed  "^he  Annual  Ap- 
propriation Resolution,"  for  that  county  for  the  fiscal  year 
1894.  By  this  resolution  eighty  per  cent  of  the  revenue  to 
accrue  from  the  annual  tax  levy,  made  at  this  same  meeting 
of  the  board  of  county  commissioners  was  appropriated  and 
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set  apart  for  certain  specific  purposes.  Of  this  amount  the 
sum  of  i25,000  was  set  aside  "  for  ordinary  county  revenue, 
said  amount  to  be  paid  out  for  the  following  objects  and 
purposes,  and  for  no  other ;  •  "  •  county  judge,  witiiesses 
and  jurors,  $600 ;  •  •  "for  unforeseen  contingencies,  $5,000." 
At  the  regular  June,  1894,  term  of  the  county  court  of  La 
Plata  county,  certain  witnesses  and  jurors  were  in  attend- 
ance, the  per  diem  and  milei^e  of  which  were  admittedly 
jiroper  charges  agaiast  the  county  of  La  Plata,  provided  an 
appropriation  had  previously  been  made  by  the  board  of 
county  commissioners  therefor,  the  claim  advanced  by  the 
county  being,  that  when  the  certificates  of  these  witnesses 
and  jurors  were  presented  at  the  regular  July,  1894,  meeting 
of  the  board  of  county  commissioners,  the  special  appropria- 
tion of  $600  made  for  the  county  judge,  witnesses  and  jurors 
for  the  year  1894  had  been  exhausted,  and  for  this  reason 
alone  the  county  commissioners  refused  to  allow  the  claim. 
The  certificates  of  these  witnesses  and  jurors  having  been 
duly  assigned  to  Henry  Hampson,  defendant  in  error,  he  in- 
stituted this  suit  upon  the  same  in  the  county  court  of  I^ 
Plata  county.  A  trial  to  the  court  resulted  in  a  judgment 
for  plaintiff.  The  defendant  brings  the  cauee  here  upon 
error, 

Mr.  Arthur  Cobnfoth,  for  plaintiff  in  error. 

Mr.  N.  C.  Miller  and  Mr.  Willis  A.  REEaE,  for  defend- 
ant in  error. 

Chief  Jdsticb  Hayt  delivered  the  opinion  of  the  court. 

The  claims  in  this  case  are  admittedly  just  and  valid  claims 
against  the  county  of  La  Plata  for  the  per  diem  and  mileage 
of  witnessea  and  jurors  attending  the  county  court,  the  de- 
fense of  the  county  being  that  the  appropriation  available 
for  such  purpose  for  the  year  1894  had  been  exhausted  prior 
to  the  presentation  of  these  claims.     This  defense  is  based 
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upon  an  act  entitled  "  An  act  to  require  the  affairs  of  the 
ooooties  of  this  state  to  be  conducted  from  the  revenues 
derived  from  taxation,  and  to  prevent  the  expenses  of  any 
county  horn  exceeding  its  revenues."  Session  Lavs,  1891, 
p.  111. 

The  law  of  this  state,  both  constitutional  and  statutory, 
shows  au  intent  to  establish  the  financial  system  of  the  state, 
counties  and  municipalities  on  a  cash  basis,  or  a  system  that 
should  as  nearly  as  possible  approximate  thereto.  In  further* 
ance  of  this  plan,  we  find  the  most  stringent  provisions  inserted 
in  the  constitution.  It  is  a  well  known  fact  that  state  and 
county  authorities,  in  violation  of  these  express  constitu- 
tional inhibitions,  entered  into  contracts  and  incurred  ex- 
penses lai^ely  in  excess  of  the  reeouices  available  in  the 
dbcharge  of  the  same.  Warrants  were  issued  upon  these 
unconstitutional  claims,  which  found  purchasers  in  tlie  money 
centers  of  the  country.  The  total  of  such  excess  wananta 
issued  by  some  of  the  counties  of  the  state,  with  other 
indebtedness,  in  some  instances  was  so  large  as  to  nearly 
equal  the  total  assessed  valuation  of  all  property,  both  real 
and  personal,  in  the  county.  The  result  has  been  a  ilood  of 
litigation  in  the  state  and  national  courts,  between  such  war- 
rant owners  and  the  payees  named  therein,  extending  over 
a  loi^  period  of  years.  This  litigation  first  reached  this 
court  in  1886,  and  soon  thereafter  reached  the  supreme  court 
of  the  United  States.  As  a  result  of  this  protracted  litiga- 
tion, the  supremacy  of  the  fundamental  law  has  been  univer- 
sally upheld,  and  such  excess  warranto  have  been  declared 
null  and  void.  The  People  v.  May,  9  Colo.  81,  404  ;  In  re 
Appropriatimii,  13  Colo.  316 ;  Hetnierton  v.  The  People,  17 
Colo.  587 ;  Parki  «.  Soldiers'  ({■  Sailors'  Home,  22  Colo.  86  ; 
Lake  Co.  v.  Rolling,  130  U.  S.  662 ;  Lake  Co.  v.  Graham,  130 
U.  S.  676. 

Notwithstanding  the  unanimity  with  which  this  result  has 
been  announced,  and  the  strong  and  vigorous  language  em- 
ployed by  the  courts,  in  denunciation  of  the  illegal  conduct 
of  the  public  ofBcers  in  respect  thereto,  the  reckless  extrav- 
VoL.  xxiv — 9 
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agance  which  had  theretofore  characterized  tie  financial 
manf^meDt  of  many  of  our  governmental  agencies,  although 
checked  in  some  measure,  was  not  entirely  stopped. 

As  a  result  of  the  illegal  and  excessive  isBiiance  of  such 
warrants,  investors  in  this  class  of  paper  have  been  heavy 
losers,  on  tiie  one  side,  and  the  credit  and  good  name  of  the 
state  and  the  several  counties  have  been  lessened,  on  the 
other.  The  decisions  of  the  courts  were  supplemented  by 
legislation  against  the  further  issuance  of  such  paper,  to  the 
end  that  the  good  name  and  credit  of  the  state  and  of  the 
municipalities  therein  might  not  be  further  jeopardized.  At 
the  time  of  the  convening  of  the  general  assembly  in  luen- 
nial  session,  in  1891,  the  practice  was  still  in  vogue  in  some 
of  the  counties  of  issuing  warrants  far  in  excess  of  the  rev- 
enues of  such  counties,  and  with  no  reasonable  prospect  of 
payment  of  such  warrants.  To  put  an  end  to  this  method 
of  conducting  the  finances  of  the  county,  the  act  of  1891 
under  consideration,  was  passed. 

This  act  designates  what  shall  constitute  the  fiscal  year  of 
the  counties,  making  the  same  identical  with  the  calendar 
year.  It  requires  the  board  of  county  commissionere  of  eacli 
county  within  the  last  quarter  of  each  fiscal  year,  and  at  the 
time  of  making  the  annual  tax  levy,  to  pass  a  resolution,  to 
be  designated  as  "  The  Annual  Appropriation  Resolution," 
for  the  next  fiscal  year.  By  such  resolution  the  board  is  re- 
quired to  appropriate  such  sum  or  sums  of  money  as  it  shall 
deem  necessary  to  defray  all  necessary  expenses  and  liabili- 
ties of  such  county  for  the  next  fiscal  year,  specifying  the 
objects  and  purposes  for  which  such  appropriations  are  made, 
and  the  amount  appropriated  for  each  object  or  purpose.  It 
further  provides  that  no  other  appropriation  shall  be  made, 
and  also  that  the  total  amount  appropriated  shall  not  exceed 
the  probable  amount  of  revenue  that  will  be  collected  during 
the  fiscal  year. 

By  section  2  of  the  act,  it  is  provided  that  neither  the 
board  of  county  commissioners  nor  any  other  officer  shall 
add  to  the  expenditures  in  any  one  year  anything  over  and 
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above  the  amount  provided  for  in  the  annual  appropriation 
resolution,  with  the  exception  that  "nothing  herein  con- 
tained shall  prevent  the  board  of  county  commissiouers  from 
ordering  any  improvement  the  necessity  of  which  is  caused 
by  any  casualty  or  unforeseen  contingency,"  etc 

Section  3  of  the  act  provides  that  no  contract  shall  be 
made  and  no  liability  incurred  unless  an  appropriation  shall 
have  been  previously  made  therefor.  By  tiiia  section  it  is 
further  provided  that  any  officer  who  shall  undertake  to 
create  any  llalnlity  agtunst  the  county  in  violation  of  the 
statute,  shall  be  personally  liable  therefor,  together  with  the 
sureties  upon  his  official  bond. 

Section  4  extends  the  limit  of  taxation  for  certain  pur- 
poees. 

Section  5  provides  the  manner  in  which  the  several  funds 
shall  be  kept  by  the  county  treasurer,  and  how  warrants 
shall  be  drawn  thereon. 

Prior  to  the  enactment  of  1891  the  commissioners  were 
restricted  in  the  rate  of  levy  for  ordinary  county  revenue, 
but  by  this  act  such  restriction  is  entirely  removed.  This 
is  in  paTsaance  of  the  general  scheme  of  the  act  to  put  the 
businesB  of  the  counties  upon  a  cash  basis.  Under  the 
former  system  of  issuing  warrants  which  were  sold  to  third 
parties,  the  taxpayers  were  kept  in  ignorance  of  the  true 
state  of  the  finances  of  their  respective  counties,  while  by 
requiring  the  levy  of  a  tax  in  advance  sufficient  to  meet  all 
appropriations,  the  taxpayers  are  notified  at  an  early  date  of 
any  increase  in  the  burdens  of  the  county  government,  thus 
enabling  them  to  promptly  call  to  account  public  officials  in 
case  of  unreasonable  or  unnecessary  expenditures  of  the 
public  funds. 

Tliis  statute  is  couched  in  words  which  have  a  definite  and 
positive  meaning.  It  does  not  Involve  any  absurdity,  nor 
are  parts  of  the  act  in  contradiction  with  other  parts  thereof. 
The  intent  of  the  act,  which  is  apparent,  is  concisely  stated 
in  the  title,  as  "  An  act  to  roquire  the  affairs  of  the  counties 
of  this  state  to  be  conducted  from  the  revenues  derived  from 
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taxation,  and  to  prevent  the  expenses  of  fuiy  county  from 
exceeding  its  revenueB,"  and  it  must  be  accepted  and  enforced 
as  it  reads,  as  the  courts  have  no  right  to  add  to  or  take 
from  its  plain  and  poeitive  pi'ovisions.  Lake  Oo.  v.  Rolling, 
tupra. 

The  histoiy  of  tJie  litigation  of  this  state,  abounding',  as 
we  have  seen,  in  controversies  over  excess  warrants,  demon- 
sttatee  the  wisdom  of  the  legislature  in  passing  this  act,  and 
emphasizes  the  duty  of  the  courts  to  give  force  and  effect  to 
itfi  plun  provisions,  to  the  end  that  the  intent  of  the  law- 
making power  may  be  carried  into  effect.  The  limitation 
imposed  is  sufficiently  broad  in  its  scope  and  definite  in  its 
terms,  to  restrict  the  power  of  the  counties  to  contmot  indebt- 
edness and  issue  warrants  for  witnesses',  jurors'  fees,  etc. 
Lake  Co.  v.  Rollins,  supra.  We,  therefore,  conclude  that 
unless  by  the  annual  appropriation  made  by  the  board  of 
county  commissionera  of  La  Plata  county  for  the  year  1894, 
provision  is  to  be  found  for  the  payment  of  the  claims  here 
in  controversy,  the  same  cannot  be  paid,  and  that  no  judg- 
ment should  have  been  rendered  against  the  county  therefor. 

The  result  reached  by  the  court  of  appeals,  in  the  recent 
case  of  The  Leadville  Illuminating  Oas  Oo,  v.  The  City  of 
Leadville,  9  Colo.  Court  of  Appeals  Reports,  400,  is  not 
inconsistent  with  the  views  herein  expressed,  for  in  that  case 
the  claim  upheld  was  one  excepted  out  of  the  operation  of 
the  restrictive  provisions  of  the  act,  as  is  conclusively  demon- 
strated in  the  very  able  opinion  of  Judge  Wilson.  The 
claims  before  us  do  not  Ml  within  any  exception,  and  must, 
therefore,  be  determined  by  the  general  rule  applicable  in 
such  cases. 

In  this  case,  however,  it  is  not  claimed  that  the  revenues  of 
La  Plata  county  were  not  amply  sufficient  to  meet  all  the 
expenses  for  the  fiscal  year  1894.  In  fact,  the  record  shows 
tliat  such  revenues  were  not  only  sufficient  for  this  purpose, 
but  largely  in  excess  thereof,  and  hence,  if  the  defense  of  the 
county  was  good  at  the  time  presented,  it  would,  nevertheless, 
have  been  the  dut^  of  tiie  county  authorities  to  have  made 
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provieion  for  these  ckinie  at  the  earliest  possible  moment, 
vhen  they  could  legally  have  made  an  appropriation  therefor, 
to  wit:  at  the  time  of  making  the  next  annual  appropriation. 
Althongh  events  occurring  subsequent  to  the  time  of  making 
the  appropriation  of  October,  1898,  demonstrated  the  inade- 
gaacy  of  the  amount  appropriated  to  meet  the  salary  of  the 
county  judge,  and  the  per  diem  and  mileage  of  witnesses  and 
jurors,  properly  chargeable  to  the  county,  in  deference  to  well 
established  principles,  we  must  assume  that  the  county  oom- 
miasioners,  in  limiting  the  appropriations  for  such  purposes 
as  they  did,  acted  in  good  faith,  and  appropriated  such  sum  as 
in  the  opinion  of  the  hoard  would  be  sufficient  to  meet  the  bur- 
dens east  by  law  upon  the  county  in  this  respect.  The  num- 
ber and  length  of  criminal  trials,  and  the  consequent  expense  of 
the  same  cannot  be  definitely  determined  in  adTance.  These 
oMeia  depend  upon  contingencies  that  cannot  be  foreseen, 
and  definitely  provided  for.  The  commissioners,  having  addi- 
tional revenue  at  their  disposal,  and  realizing  the  uncertainties 
of  this  and  other  items  of  expense,  in  the  exercise  of  a  wise  dis- 
cretion in  the  premises,  did  not  stop  with  appropriating  defi- 
nite sums  for  specific  purposes,  but,  also,  appropriated  a  gross 
snm  of  $5,000  for  unforeseen  contingencies.  When  the 
expenses  of  the  county  court  exceeded  the  amount  of  the 
estimate  of  the  board  of  commissioners,  there  arose  a  contin- 
gency unforeseen  for  the  discharge  of  which  the  $5,000  fund 
became  immediately  available. 

It  is  not  claimed  that  this  appropriation  had  been  exhausted 
at  Qia  IJme  of  the  presentation  of  these  claims,  nor  that 
there  was  not  enough  remaining  in  this  fund  to  have  paid 
all  the  demands  upon  it  in  fulL  In  Uiis  state  of  the  record, 
the  defeoBB  of  the  county  was  not  made  out,  the  judgment 
was,  therefore,  properly  entered  for  the  plaintiff.  The  ju)^ 
ment  will,  accordingly,  be  affirmed. 

Affirmed. 


b,  Google 


Wood  v.  Chafuak.  [April  T., 


[Ho.  tns.] 

Wood  et  At.  v.  Chapmait  bt  ai» 

1.  Ambndmbdts. 

Nineteea  months  after  ananer  filed,  the  defendants  Indeed  with  the 
clerk  an  amended  anSTret  setting  up  as  additional  matter  a  plea 
hased  on  the  statute  ol  Ilmitatloas  which,  on  motioo,  was  stricken 
from  the  files.  Subsequently  an  application  to  refile  the  same  was 
denied.  Held,  that  the  niliiigs  were  right,  hecanse  there  was  no 
slioning  why  that  defense  was  not  included  in  the  original  answer, 
because  that  defense  was  not  well  pleaded^tliere  being  no  allega- 
tion that  the  possession  and  payment  of  taxes  relied  upon  was  for 
five  successive  years,  and  I>eoause  the  defense  of  the  statute  of  lim- 
itations Is  not  usually  permitted  to  be  set  up  for  the  first  time  in 
an  amended  pleading. 

2.  PRACTJCK — 0BJKCTI0W8. 

It  is  too  late  to  object  on  appeal  for  the  first  time  that  evidenoe  was 
admitted  on  an  issue  whioh  had  been  eliminated  from  the  ease  by 
striking  the  pleading  tendering  it  from  the  files. 

3.  SAME— STBCKIHG  out  EVIDKUfCB. 

When  evidence  has  been  admitted  under  a  promise  to  Introduce  other 
proof  showing  its  materiality  aud  there  Is  a  failare  to  produce  that 
which  was  promised,  it  should  be  stricken  out. 

4.  SA.ME— 1N8TBCCTI0HB. 

Instructions  inapplicable  to  the  ease  made  by  the  evidence  should  he 

refused. 
6.  Same. 
losti'UCIJo&B  referring  to  "the  requirements  of  law"  and  "ooDditlons 

precedent"  without  defining  such  requirements  and  condlUons  are 

calculated  to  confuse  the  jury  and  are  erroneous. 

6.    SA.ME. 

Iji  Is  error  to  instruct  the  jary  in  an  ordinary  action  for  the  recovery  of 
real  property  that  they  may  find  against  both  parties.  Such  an 
instruction  may  be  given  only  in  an  adverse  suit  under  the  acta  of 
congress. 

Appeal  from  the  District  Court  of  Pitkin  County. 

Mr.  William  Touno,  for  appellants. 

No  appearance  for  appellees. 
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Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  action  brought  in  the  district  court  of  Pitkin  county 
by  H.  N.  and  G.  S.  Wood  aa  plaintiffs,  against  Luke  Chap- 
man and  wife  as  defendants,  was  for  the  recovery  of  the 
possession  of  lots  Nos.  4,  5,  6,  7,  8,  10, 11  and  12  in  block 
No.  7  of  Eames'  Addition  to  the  city  of  Aspen,  The  verdict 
of  the  jury  was  that  plaintiffs  were  not  the  owners  of 
any  of  the  lots,  and  that  defendants  were  the  owners  and 
entitled  to  possession  of  lot  12.  The  judgment  was  in 
accordance  with  the  verdict,  and  the  plaintiffs  appealed 
Uierefrom  to  this  court. 

There  is  no  appearance  for  the  appellees.  The  record  is 
voluminous  and  somewhat  ambiguous,  and  both  the  tran- 
script and  the  abstract  are  so  unsatisfactorily  made  up  that 
to  determine  the  errors  assigned,  has  involved  much  labor 
that  would  have  been  avoided  had  appellants  brought  here  & 
systematically  arranged  record.  After  a  careful  examina- 
tion we.are  satisfied  that  the  judgment  ought  not  to  stand. 
Without  discussing  in  detail  the  numerous  objections  raised 
by  the  appellants,  we  proceed  to  state  some  of  the  reasons 
for  our  conclusion  which  the  record  discloses. 

The  answer  contained  a  general  denial  and  an  allegation 
of  ownership  in  the  defendants.  Nineteen  months  after  it 
was  filed  the  defendants,  without  leave  of  court,  lodged  with 
the  clerk  an  amended  answer  attempting  therein  to  set  up  as 
additional  matters  a  plea  of  the  statute  of  limitations  based 
upon  possession  under  claim  and  color  of  title  made  in  good 
faith,  and  payment  of  taxes  for  five  successive  years  prior  to 
the  commencement  of  the  action.  Upon  the  plaintiffs'  motion 
this  amended  answer  was  stricken  out,  and  upon  the  subse- 
quent application  of  the  defendants  made  to  the  court  for 
leave  to  refile  the  same,  the  request  was  denied. 

These  rulings  were  right,  as  no  showing  was  made  why  the 
same  defense  was  not  included  in  the  original  answer ;  nor  was 
the  defense  itself  well  pleaded,  as  there  was  no  allegation 
therein  that  the  possession  and  payment  of  taxes  relied  upon 
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was  for  five  aaeeetBive  years.  The  rulings,  also,  might  be 
upheld  upon  the  ground  that  the  amended  answer  contained 
B  defense  which  iii  not  usually  permitted  to  be  set  up  for  the 
tlrst  time  in  an  amended  pleading.  Owen  v.  Olathe  S.M.  Co., 
6  Colo.  App.  1. 

In  one  view  what  we  have  just  said  is  not  pertinent  to  the 
assignments  of  errors ;  but,  as  will  appear  from  a  subsequent 
part  of  the  opinion,  this  refereace  is  appropriate  to  the  di»- 
ciisston. 

At  the  trial  the  plaintiffs  deraigned  title  in  themselves 
from  the  United  States  government  to  all  the  property  except 
lot  12,  and  there  they  m^ht  with  propriety  and  safety  have 
stopped  in  the  introduction  of  their  testimony,  except  as  con- 
cerned that  lot.  But  it  seems  that  the  other  lota,  or  some  of 
them,  had  been  sold  at  tax  sales,  and  the  plaintiffs  introduced 
numerous  exhibits  showing  that  by  divers  mesne  conveyances 
from  the  purchasers  at  the  tax  sales  title  to  said  other  lots 
became  again  vested  in  them.  They  also  introduced  the 
treasurer's  certificate  that  he  had,  at  a  tax  sale,  bid  oft  for 
Pitkin  county  lot  12,  and  an  assignment  of  the  certificate  to 
Edward  Charlton,  a  subsequent  tax  deed  from  the  treasurer 
to  Charlton,  as  said  assignee,  and  a  deed  from  Charlton  to  the 
plaintiffs. 

At  this  stf^e,  then,  assuming  the  regularity  and  sufficiency 
of  this  latter  tax  deed  for  lot  12,  to  pass  title  thereto,  the 
plaintiffs  had  made  a  prima  facie  case  as  to  all  the  property 
in  controversy  without  considering  the  tax  deeds  conveying 
the  seven  other  lots. 

The  defendants,  In  their  own  behalf,  sought  by  the  records 
of  Pitkin  county  to  show  such  irregularities  and  lack  of 
conformity  with  the  statute  relating  to  tax  deeds  as  made  all 
of  the  tax  deeds  introduced  by  the  plaintiffs  absolutely  void. 

As  to  all  of  these  tax  deeds  (except  the  one  to  Charlton 
for  lot  12)  it  is,  as  it  seems  to  us,  immaterial  whether  they 
are  void  or  convey  title;  for  the  plaintiffs  have,  as  we  have 
seen,  otherwise  shown  title  in  themselves  from  the  United 
States  government;  and  there  is  nothing  to  show,  and  no 
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attempt  to  show,  any  divestiture  of  title  as  to  these  other  lots 
except  by  these  numerous  tax  deeds.  If,  however,  these  tax 
deeds  are  void,  as  the  defendants  claim,  then  no  title  ever 
passed  from  the  plaintiffs.  If,  upon  the  other  hand,  these 
tax  deeds  were  regular  and  sufficient  prima  facie  to  transfer 
title,  the  mesne  conveyances  spoken  of  show  that  the  plain- 
tiSs  have  ^ain  acquired  the  property. 

As  to  the  tax  deed  of  Charlton,  the  court  seems  to  have 
admitted  it  in  evidence,  and  no  objection,  except  as  to  the 
acknowledgment,  appeals  to  have  been  interposed  by  the 
defendants.  From  an  examination  of  this  deed  it  would 
seem  to  be  regular  upon  its  face,  and  in  substantial  conform- 
ity with  the  requirements  of  the  statute  in  that  behalf. 
Whether,  however,  the  trial  court  deemed  the  defendants' 
attack  upon  it  successful,  we  are  unable  with  certainty  to 
determine,  but  as  we  find  no  order  excluding  it  from  the  con- 
sideration of  the  jury,  and  no  instruction  specifically  appli- 
cable to  the  evidence  bearing  upon  it,  we  must  presume,  in 
view  of  certain  instructions  of  the  court,  to  be  hereafter 
referred  to,  that  the  sufficiency  of  the  deed  and  its  regularity 
were  not  passed  upon  by  the  court,  but  left  to  the  determina- 
tion of  the  jury. 

The  defendants  also  introduced  evidence  tending  to  show 
possession,  with  a  promise  to  follow  it  up  with  testimony 
showing  that  they  so  held  under  claim  and  color  of  title 
made  in  good  faith,  and  that  they  had  paid  taxes — all  under 
their  plea  of  the  statute  of  limitations  which,  by  a  previous 
order  of  the  court,  had  been  eliminated  from  the  case. 
While  numerous  specifications  were  made  by  the  plaintiffs  in 
objecting  to  the  introduction  of  this  class  of  evidence,  they 
seem  not  to  have  relied  upon  the  ground  that  the  evidence  was 
permissible  only  under  the  eliminated  plea,  and  that  that  was 
no  longer  an  issue  in  the  case.  The  admission  of  the  evidence, 
therefore,  might  not  be  assigned  for  error  by  the  appellants 
upon  the  ground  just  indicated.  Stark  et  al.  v.  Broxon  et  at., 
101  Dl.  395.  But  the  evidence  itself  entirely  fails  to  sustain 
such  a  defense,  as  there  was  no  pretense  that  color  of  title 
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was  shown,  nor  was  there  any  proof  that  posBesaioii  and  the 
payment  of  taxes  were  for  the  requisite  length  of  time. 

This  evidence  as  to  possession,  therefore,  should  not  have 
been  admitted,  or,  if  admitted,  as  it  seems  to  have  been,  sub- 
ject to  subsequent  proof  of  color  of  title  and  payment  of 
taxes,  ought  to  have  been  stricken  out  when  the  plaintiffs, 
as  they  did,  made  a  motion  to  that  effect,  because  defendants 
failed  to  produce  that  proof  which,  and  which  only,  made  it 
admissible. 

The  defendants  also  introduced  in  evidence  a  quitclaim 
deed  from  Eames,  the  patentee  of  lot  12,  bearing  date  the 
10th  of  January,  1886.  The  tax  deed  from  the  county  treafi- 
wrer  conveying  this  lot  to  the  grantor  of  the  plaintiffs  was 
for  the  nonpayment  of  taxes  which  became  due  and  payable 
after  the  defendants  obtained  this  conveyance.  It  is  a  little 
difficult  to  determine  from  the  evidence  whether  the  defend- 
ants rely  for  their  title  to  lot  12  solely  upon  this  quitclaim 
deed,  or  whether  they  count  upon  the  quitclaim  deed  merely 
as  color  of  title,  followed  by  the  statutory  possession  and 
payment  of  taxes.  But  as  the  court,  in  its  instructions, 
apparently  considered  that  the  latter  theory  was  held  by  the 
defendanta,  we  shall  indulge  in  the  same  presumption. 

Coming  now  to  the  instmctions  of  the  court,  we  think  it 
almost  too  apparent  for  argument  that  the  case  was  improp- 
erly submitted.  The  court  first  stated  to  the  inry  the  law  of 
this  state  in  relation  to  the  stAtute  of  limitations,  the  plea  of 
which  had  theretofore  been  eliminated  from  the  case.  The 
jury  were  then  instructed  specifically  that  there  was  no  evi- 
dence of  any  right  of  the  defendants  to  claim  under  this 
statute,  except  as  to  lot  12,  and  as  to  this  lot,  while  not 
expressly  so  instructed,  by  inference,  at  least,  they  were  told 
that  there  was  evidence  which  they  were  at  liberty  to  con- 
sider in  determining  whether  the  defendants  had  brought 
their  case  within  its  provisions. 

But  an  examination  of  the  evidence  discloses  that,  though 
the  jury  possibly  might  have  found  that  there  had  been  pos- 
session for  the  statutory  length  of  time,  there  certainly  was 
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no  safficient  proof  of  payment  of  taxes,  or  an  excuse  for  not 
paying  them, — ^there  being  an  luiBuocessful  attempt  to  prove 
that  there  was  a  tender  of  taxes  by  defendants  bo  the  county 
treasurer  which  the  latter  refused  to  accept.  This  instruc- 
tion was  improperly  given,  if  it  was  intended  to  apply  to 
lot  12,  for  there  was  no  evidence  in  the  case  to  which  it  was 
applicable,  and  it  must  have  misled  and  confused  the  minds 
of  the  juiy. 

As  bearing  upon  the  Charlton  tax  deed,  and,  apparently, 
also  upon  the  other  tax  deeds  introduced  by  the  plaintiffs, 
the  court  gave  iostructions  Noe.  6  and  8,  as  follows : 

"  6.  The  court  instructs  the  jury  that  it  is  necessary  that 
in  order  to  convey  title  under  a  treasurer's  tax  deed,  that  all 
the  &cts  set  forth  in  the  deed  should  be  true,  and  that  if  it 
is  shown  that  the  requirements  of  the  law  have  not  been 
complied  with  ss  to  the  time  of  sale,  the  proper  record  of 
sale  made,  and  deposited  with  the  clerk  and  recorder  of  the 
county,  as  required  by  law,  which  must  contain  amoi^  other 
requirements  the  date  of  sale  of  the  respective  tracts." 

"  8.  That  the  deed  is  the  last  act  in  the  execution  of  the 
statutory  power,  and  all  conditions  precedent  must  be  com- 
phed  with  before  it  can  lawfully  be  given.  The  deed  in 
this  state  presumes  these  matters  to  have  been  done ;  but  if 
it  has  been  shown  by  the  evidence  that  these  requirements 
have  not  been  complied  with  in  any  one  of  the  require- 
ments, then  the  deed  must  fail." 

Assuming,  hut  not  deciding,  that  these  instructions  do  not 
Bubnut  for  the  determination  of  the  jury  mixed  questions  of 
law  and  fact,  we  remark,  in  the  first  place,  tliat  instruction 
No.  6  is  not  complete  in  itself,  for  the  court  does  not  say 
to  the  jury  what  the  legal  consequences  are  if  they  should 
find  there  had  not  been  a  compliance  with  the  things  that 
are  mentioned  in  the  instruction.  Both  No.  6  and  No.  8 
refer  to  "  requirements  of  the  law "  and  "  conditions  pre- 
cedent "  which  t^e  jury  are  told  are  essential  to  the  validity 
of  a  tax  deed;  and  in  instruction  No.  8  the  jury  are  fur- 
ther told  that  these  requirements  and  conditions  miist  ap- 
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pear  in  the  proof,  and  unless  they  do,  the  deed  must  fail. 
Neither  in  these  instructions  nor  elsewhere  are  the  jury 
informed  what  the  "requirements  "  or  "conditions  "  are,  so 
that  thej  may  intelligently  pass  upon  the  evidence.  It  is 
clear  tJiat  the  giving  of  these  instructions  is  reversible  error. 

We  find  both  in  the  transcript  and  the  abstract  that  the 
last  two  instructions  given  by  the  court  are  Nob.  11  and  12. 
Apparently  they  were  tendered  by  the  plaintiffs  and  because 
of  the  alleged  refusal  of  the  court  to  give  them  the  plain- 
tiffs complain,  although  there  is  no  order  showing  that  they 
were  refused.  Upon  the  contrary,  they  appear  to  have 
been  given,  and  if  we  are  bound  by  the  record  (as  we  cer- 
tainly are)  we  must  conclude  that  both  of  these  instruc- 
tions were  given  to  the  jury  just  as  the  transcript  and  the 
abstract  recite.  If  so,  certainly  the  verdict  is  contauy  to 
the  instructions  of  the  court ;  for  in  No.  11  the  jury  are 
expressly  instructed  that  the  plaintiffs  are  the  owners  of  all 
the  property  in  controversy  and  entitled  to  ito  possession, 
and  while  in  No.  12  the  form  is  somewhat  varied,  and  ex- 
cludes lot  No.  12,  yet  as  to  tJie  other  lots  the  juiy  are  di- 
rected to  bring  in  a  verdict  for  the  plaintiffs.  It  would 
scarcely  seem  possible  that  these  instructions  were  given  by 
the  court,  for  they  are  so  incomUtent  and  contradictory  of 
previous  instructions,  and  it  may  he,  and  doubtless  is,  true 
that  the  transcript  in  this  respect  is  incorrect.  But  it  shows 
that  they  were  given,  and  we  mention  this  fact  as  one  example 
of  the  unsatisfactory  record  which  we  have  been  compelled 
to  examine. 

The  court,  also,  instructed  the  jury— probably  confound- 
ing the  practice  with  that  obtaining  in  suits  brought,  under 
the  authority  of  the  federal  statutes,  in  support  of  adverse 
claims  to  mining  locations — that,  if  the  evidence  warranted 
it,  they  might  find  a  verdict  against  both  parties.  We  do 
not  understand  this  instruction  to  be  pertinent  in  an  ordi- 
nary action,  under  our  code,  for  the  recovery  of  real  property, 
but  only  in  an  adverse  suit  under  the  act  of  congress. 

Other  erroi«  have  been  assigned  and  argued,  which,  in  a 
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proper  case,  we  might  feel  called  upon  to  determine.  But  as 
they  probably  may  not  occur  in  the  event  of  another  trial, 
no  useful  purpose  would  be  subserved  by  oonsidering  them 
at  this  time.  Because  of  the  conunission  of  the  errors  already 
alluded  to,  the  judgment  of  the  court  must  be  reversed,  and 
it  is  BO  ordered. 

Heverted. 


[50.  8566.] 

Peck  et  al.  v.  Fahnham. 


1.  DiBCBBTioir — Prosecittioh  bt  Plaintiff  ab  a  Poob  Pbbsoit. 

It  is  ditaretionarj  with  the  trial  court  whether  the  plaintiff  may  proas' 
CDte  hts  Eiction  as  a  poor  person  without  secarity  for  ooats. 

3.  Same— Notice  of  Motiok. 

The  trial  court  may  grant  leave  to  the  pldlntiff  to  prosecute  as  a  l>'>or 
person  on  application  without  notice. 

3.  PttACTlCE— JiiBT  Trial  IBT  Etjulxr  Casbs. 

Neither  part;  is  entitled  to  a  jury  trial  in  an  equity  oose  as  A  matter  ol 
right,  but  the  court  may  call  a  jury  to  aid  it  in  piWBing  upon  ques- 
tions ol  fact.  In  snch  a  case  the  verdict  Is  merely  advisory.  Iitcr- 
alariUes  In  the  aummoning  or  impaneling  ut  the  jury  are  not 
assignable  as  error. 

i.  Sakk. 

Th«re  Is  no  merit  In  an  application  to  set  aside  a  special  venire  served 
by  the  sheriff  on  the  ground  that  the  coroner  should  have  served 
it,  when  the  showing  in  support  thereof  was  not  made  uotll  after 
the  venire  had  been  served,  and  there  Is  an  absence  ot  showing  that 
any  of  the  jurors  wer«  objeotionable  or  that  the  party  oomplaining 
exercised  the  right  of  peremptory  challenge. 

9,   but ATERIAL  EBBOR. 

An  erroneous  bnt  nnprejudlcial  exclusion  of  competent  evidence  does 
not  necessarily  warrant  a  reversaL 

Appeal  from  the  IHstriet  Court  of  Ounniaon  County. 

Mr.  Thokas  C.  Beown  and  Mr.  J.  R.  Hinkle,  for  ap- 
pellants. 

Mr.  Alexandeb  Oitllett  and  Mr   S.  D.  Cbuhp  for 
^pellee. 
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Mb.  Justice  Campbell  delivered  the  opinion  of  the  cooit. 

The  complaint,  filed  by  the  appellee  George  W.  Famham, 
aUegea  the  formation  by  the  plaintiff  and  the  defendants  of 
a  copartnership  for  the  purpose  of  discoTering  and  locating, 
working  and  holding,  mining  claims.  It  is  also  alleged  that 
certain  mining  claims  theretofore  located,  aa  well  as  tfaoee 
thereafter  to  be  located  by  any  of  the  parties  to  the  agree- 
ment, were  to  be  the  joint  property  of  the  copartnera. 

The  object  of  the  action  was  to  enforce  the  terms  of  the 
agreement  with  respect  to  the  Iron  Cap  lode  mining  claim, 
which,  the  plaintiff  alleges,  was  located  by  the  defendants 
under  the  said  f^reement,  and  in  which  they  refused  to  rec- 
ognize plaintiff's  claim  of  joint  ownership.  The  answer 
denied  eubBtantially  all  of  the  allegations  of  the  complaint. 

Upon  the  issues  joined  the  court  submitted  to  a  jury  one 
interrogatory  for  their  finding,  which  was  as  to  whether  or 
not  such  a  partnership  as  was  alleged  in  the  complaint  was 
in  existence  at  the  time  of  the  location  in  question ;  and  the 
answer  thereto  was  in  the  affirmative.  The  record  does  not 
disclose  that  this  answer  was  formally  approved ;  but  it  does 
appear  therefrom  that  the  court  found  the  issues  in  favor 
of  the  plaintiff  and  against  the  defendants,  apparently  basing 
the  finding  both  upon  the  answer  of  the  jury  and  its  own 
deduction  from  the  evidence,  and  entered  a  decree  adjudg- 
ing the  plaintiff  to  be  the  owner  of,  and  entitled  to,  the  pos- 
session of,  one  third  of  said  mining  claim. 

From  this  decree  the  defendants  have  appealed  to  this 
court  and  assigned  numerous  errors  which  in  their  briefs 
they  discuss  under  three  heads,  as  follows : 

Firit.  The  court  erred  in  excluding  proper,  competent 
and  relevant  testimony  offered  by  the  defendants. 

Second.  The  court  erred  in  denying  the  application  of  the 
defendants  asking  that  the  special  venire  issued  for  jurors 
be  served  either  by  the  coroner  or  some  other  proper  person. 

Third.  Although  as  a  matter  of  secondary  consideration, 
the  court  erred  in  allowing  plaintiff  to  prosecute  his  suit  as 
a  poor  person. 
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These  points  are  considered  in  their  inverae  order. 

1.  Appellants  concede  that  the  order  permitting  plaintiff 
to  prosecute  as  a  poor  person  is,  of  itself,  not  sufficient  to 
reverse  the  judgment,  because  it  is  discretionary  with  the 
trial  court  whether  or  not  security  for  costs  shall,  in  the  first 
instance,  be  exacted.  Knight  v.  FUher,  15  Colo.  176.  They 
do  claim,  however,  that  the  order  was  irregularly  entered,  as 
no  notice  of  the  application  was  given  to  them.  The  order 
was  made  after  the  jury  was  empaneled,  and  under  section 
372  of  the  civil  code  of  procedure  notice  of  motions  made 
during  the  progress  of  a  trial  is  not  required.  But  api)el- 
lants  say  that  the  motion  was  not  of  a  character  that  could 
properly  be  made  during  a  trial.  Section  676  of  Mills'  Ann. 
Stata.  (Gen.  Stats.  1883,  see.  399)  provides  that  if  any  court 
shall,  before  or  after  the  commencement  of  any  suit,  be  satis- 
fied that  plaintiff  is  a  poor  person,  etc.,  he  may  be  permitted 
to  commence  or  prosecute  his  action  as  a  poor  person.  By 
this  section  the  court  is  not  confined  to  any  particular  stage 
in  the  progress  of  a  case,  after  it  is  instituted,  either  before 
or  after  the  trial  is  begun,  in  granting  this  permission ;  and 
certainly  in  the  abeeaoe  of  any  showing  of  an  abuse  by  the 
trial  court  of  its  discretion  under  this  section,  or  of  injury 
or  prejudice  to  the  defendant,  neither  of  which  is  made  to 
appear  in  this  case,  a  court  of  review  will  not  interfere. 

2.  This  action  is  equitable  in  its  character.  Neither  party 
was  entitled,  as  a  matter  of  right,  to  a  jury  trial.  The  court, 
tua  sponle,  might  call  and  instruct  a  jury  to  aid  it  in  passing 
upon  a  question  of  fact,  but  the  finding  of  the  jury  would 
be  adviwry  only,  and  might  be  altogether  disregarded  by  the 
court.  For  this  reason,  in  such  a  case,  error  may  not  be  pre- 
<Ucated  upon  incorrect  instruotions  given  to  the  jury,  or 
upon  its  verdict.  If  this  is  true,  then  it  would  seem  upon 
principle  to  follow  that  any  irregularities  or  errors  commit- 
ted by  the  court  in  summoning  or  empaneling  the  jury  may 
not  be  the  subject  of  complaint  by  the  defeated  party.  In  a 
proper  case  where,  as  a  matter  of  right,  the  defendant  is  en- 
titled to  a  jury,  it  might  be  error  for  the  court,  where  the 
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showing  waa  sufficient  therefor,  to  deny  tlie  request  of  the 
defendant  to  have  the  coroner,  instead  of  the  sheriff,  serve 
the  special  venire.  But  in  this  case,  the  defendants  had  no 
such  right  l^t  was  infringed  by  the  trial  court.  Courts  are 
not  organized  merely  for  the  purpose  of  announcing  abstract 
principles,  but  it  is  only  where  some  wrong  has  been  com- 
mitted prejudicial  to  the  complaining  party  that  they  decide 
cases  and  apply  remedies. 

An  additional  reason  for  holding  this  point  without  merit 
is  that  the  affidavit  in  support  of  defendants'  application  to 
set  aside  the  sheriff  was  not  made  until  after  the  venire  was 
served  by  him,  and  there  is  an  entire  absence  of  any  showing 
that  any  of  the  jurors  summoned  by  the  sheriff  upon  the 
special  venire  was  objectionable,  or  that  the  defendants  exer^ 
cised  the  right  of  peremptory  challenge.  As  bearing  upon 
these  propositions  are:  Daniehon  v.  Gude,  11  Colo.  87;  Ball 
V.  Linn^  8  Colo.  264 ;  Porter  v.  Grady,  21  Colo.  74 ;  Saint 
et  al  V.  Guerrerio,  17  Colo.  448. 

3.  Though  not  embraced  in  either  of  the  three  propositions 
above  set  forth,  there  is  a  general  assignment  questioning 
the  sufficiency  of  the  evidence  to  support  the  findings  and 
decree,  and  argument  is  made  in  its  support.  The  evidence 
is  not  fully  set  out  in  the  abstract,  but  an  examination  o£ 
the  transcript  satisfies  ue  that,  though  conflicting,  it  meets 
the  requirements  of  clearness,  certainty,  and  convincing 
force,  which  the  appellants  claim  is  neeeseary  to  authorize  a 
i-ecovery  in  a  case  like  this. 

Merely  because  evidence  is  conflicting  does  not,  of  itself, 
make  it  insufficient  in  these  three  particulars.  Otherwise 
there  never  could  be  a  recovery  for  the  plaintiff  where  the 
defendant's  testimony  as  to  the  material  issues  was  opposed 
to  that  of  the  plaintiff.  It  was  the  province  of  the  trial 
court  to  pass  upon  the  credibility  of  the  witnesses  and  the 
weight  and  sufficiency  of  the  testimony,  and  if  he  saw  fit  to 
believe  the  witnesses  for  the  plaintiff,  as  he  had  a  right  to  do, 
the  evidence  in  his  behalf  meets  the  requirements  of  this 
case,  and  there  is  no  such  infirmity  attaching  to  it  as  would. 


b,  Google 


1897.]  Peck  v.  Farnham.  146 

under  any  of  the  recognized  exceptions  to  the  general  rule, 
make  it  our  duty  to  set  aside  the  findings  of  fact  made  by 
the  trial  court. 

Passing  to  the  last  and  specific  objection  urged  against 
the  ruling  of  the  court  rejecting  evidence  offered  by  the  de- 
fendants, we  find  that  this  offer  consisted  of  three  separate 
location  certificates  of  three  several  mining  lodes,  which 
were  signed  by  the  plaintiff,  John  Latimer  and  George 
Porter.  Their  recitals  show  that  these  locations  were  made 
during  the  existence  of  the  alleged  copartnership  agreement 
between  the  plaintiff  and  the  defendants.  The  avowed 
object  of  this  evidence  was  to  render  improbable  plaintiff's 
testimony  that  copartnership  relations  existed  between  him 
and  the  defendants  by  which  all  claims  located  by  any  of 
them  were  to  become  the  joint  property  of  all,  by  showing 
inconsistent  conduct  on  his  part  in  making  locations  for  him- 
self and  others  during  the  existence  of  such  copartnership. 
It  was  also  claimed  to  be  material  as  tending  to  show  a  vio- 
lation of  the  copartnership  agreement  by  the  plaintiff,  which 
would  preclude  him  from  insisting  upon  the  enforcement  of 
its  terms  as  against  his  copartners. 

The  objection  of  the  plaintiff  was  that  the  evidence  was 
incompetent  and  irrelevant.  It  is  immaterial  upon  what 
ground  the  court  excluded  the  evidence,  if  the  ruling  can  be 
sustained  upon  legal  grounds.  We  think  this  evidence  was 
admissible  and  relevant  under  the  issues,  but  the  error  in 
excluding  it,  harmless.  While  the  abstract  is  not  satisfactory 
upon  this  point,  the  transcript,  it  seems  to  ua,  makes  it  clear 
that  the  plaintiff  upon  his  examination  in  chief,  and  also  upon 
his  cross-examination,  when  the  substance  of  these  certificates 
was  stated  to  him,  acknowledged  that  he  signed  them,  ad- 
mitted his  connection  with  them,  and  gave  such  explanation 
of  any  apparently  inconsistent  conduct  of  his  own  in  con- 
nection therewith,  and  any  supposed  violation  of  his  duty  to 
the  defendants  under  the  contract  of  copartnership,  as  sat- 
isfied the  jury  and  court  of  his  good  faith ;  and,  as  it  seems 
to  us,  if  the  plaintiEE  was  acredible  witness,  as  the  trial  court 
Vol.  xxrv — 10 
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found,  Ms  explanation  (which  it  is  not  necessaiy  here  to  give) 
was  altogether  satisfactory. 

Had  these  certificates,  therefore,  been  admitted  by  the  court, 
they  would  have  been  evidence  of  facte  tending  to  weaken 
the  plaintifTs  case,  which  the  plaintiff  himself  had  already 
admitted  to  be  true,  and  defendants'  case  would  not  have 
been  strengthened  by  their  introduction,  while  the  only  effect 
would  be  to  incumber  the  record  with  unnecessary  matter. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 
Affirmed. 


[So  8fi7S.] 
Bush  et  al.  v.  Hadden  et  al. 

Fact  Case. 

Tbe  decree  in  this  case  Is  afBnned  upon  the  evidence. 

Appeal  from  the  District  Court  of  Larimer  County. 

Mr.  Edward  D.  Upham  and  Messrs.  Talbot  &  Desi- 
SON,  for  appellutts. 

Mr.  Frank  J.  Annis,  for  appellees. 

Me.  Justice  Campbell  delivered  the  opinion  of  the  court 

In  July,  1886,  James  F.  Bush,  one  of  the  appellants, 
entered  into  a  copartnership  agreement  with  Henry  Hadden, 
one  of  the  appellees,  for  buying  and  selling  horses  and  cattle 
and  real  estate  in  Larimer  county,  Colorado.  The  capital 
was  910,000,  of  which,  according  to  the  written  agreement, 
1^,000  was  to  be  contributed  in  land  on  the  Canadian  river, 
then  owned  by  James  F.  Bush  and  his  wife,  and  $5,000  in 
cattle  then  owned  by  Henry  Hadden.  Hadden  at  the  exe- 
cution of  the  contract  contributed  his  share ;  and  in  Octo- 
ber, 1886,  there  was  deeded  to  the  copartnership  firm  of 
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Hadden  &  Bush  the  lands  which  are  the  auhject  of  contro- 
versy in  this  siut,  title  to  which  was  in  the  name  of  Lizzie 
A.  Bufih,  one  of  the  appellants  and  wife  of  James  F.  Bush, 
and  said  conveyance  was  made  by  her. 

The  present  action  was  begun  by  Mrs.  Bush  gainst  Henry 
Hadden  and  Thomas  H.  Hadden,  as  trustee,  and  its  object 
was  to  release  the  lands  in  question  from  the  burden  of  an 
equitable  lien  resting  upon  them,  which  was  created  as  will 
be  hereinafter  stated.  The  complaint,  after  averring  the 
agreement  for  this  copartnership,  alleges  that  the  plaintiff 
Mrs.  Bush  conveyed  these  lands  to  the  firm  to  assist  her 
husband  in  forming  the  same,  and  to  indemnify  Hadden  for 
advances  of  property  to  he  made  to  the  copartnership,  and 
upon  the  understanding  between  the  three  that  the  lands 
were  to  be  reconveyed  to  her  free  from  all  incumbrance  after 
Hadden  should  be  indemnified,  and  that,  without  any  other 
consideration,  she  made  such  conveyance. 

It  is  then  alleged  that  for  the  purpose  of  securing  and 
indemnifying  Hadden  for  advances  of  property  made  by  him 
to  the  partnership,  Bush  and  Hadden,  as  partners,  in  Octo- 
ber, 1886,  executed  their  joint  promissory  note  for  $5,000 
pa^ble  to  Hadden  seven  years  after  date,  and  to  secure  the 
same  gave  their  trust  deed  embracing  this  land  to  Thomas  H. 
Hadden,  as  trustee. 

Following  this  is  an  allegation  that  on  the  first  of  May, 
1887,  by  mutual  consent,  the  partnership  was  dissolved,  and 
a  full  settlement  between  the  partners  had,  in  which  Had- 
den was  indemnified  for  all  advances  made  by  him  to  the 
firm ;  that  the  $5,000  note  was  paid,  canceled  and  destroyed 
by  Hadden,  and  that  he  then  ^reed  to  procure  a  release  of 
the  trust  deed,  and  that  it  was  agreed  that  Mrs.  Bush's 
lands,  and  also  other  lands  acquired  by  the  copartnership, 
should  be  conveyed  to  her  by  the  partnership  firm  free  from 
all  incumbrance. 

It  is  further  alleged  that,  pursuant  to  such  agreement, 
Hadden,  pretending  to  carry  out  its  terms,  after  receiving  a 
quitclaim  deed  therefor,  from  James  F.  Bush,  made  his  spe- 
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cial  warranty  deed  to  Mrs.  Bush  for  the  lands  theretofore 
conveyed  by  her,  which  deed  he  (Hadden)  caused  to  be 
recorded,  and  thereafter  sent  to  her,  and  which,  in  due  course 
of  mail,  she  received ;  tlmt  the  said  deed,  contrary  to  said 
agreement,  contained  a  clause  or  stipulation  making  said 
lands  subject  to  the  lien  of  the  indebtedness  represented  by 
the  ©5,000  note  and  the  trust  deed  above  referred  to,  of 
which  stipulation  plaintiff  claims  she  remained  in  ignorance 
until  some  time  in  1894  shortly  before  this  action  was  insti- 
tuted. 

Hadden  filed  hia  answer  admitting  the  copartnership  agree- 
ment as  alleged,  the  execution  of  the  trust  deed,  the  disso- 
lution of  the  copartnership,  and  the  execution  of  the  special 
warranty  deed  to  the  plaintillE,  The  answer  denies  that  the 
land  was  conveyed  to  the  copartnership  as  an  indemnity  for 
any  advances  made,  or  to  be  made,  by  him  to  the  firm,  or  for 
any  purpose  other  than  the  single  one  of  enabling  James  F. 
Bush  to  comply  with  hia  agreement  of  copartnership ;  and 
alleges  that  it  was  so  conveyed  and  received  solely  as  his 
(Bush's)  contribution  of  capital  or  assets. 

The  answer  then  states  that  at  the  dissolution  of  the  firm 
a  settlement  of  all  accounts  was  made  as  though  no  partner- 
ship had  existed,  and  that  Bush  then  aasumed  as  his  own  lia- 
bility the  payment  of  the  whole  of  the  $5,000  note ;  that  said 
note  waa  not  then  paid,  canceled  or  destroyed ;  and  that  the 
further  agreement  waa  made  (and  carried  out)  that  Bush 
should  quitclaim  his  interest  in  the  lands  in  controversy  to 
Hadden,  and  that  the  latter  should  deed  the  same  to  Mrs. 
Bush,  subject  to  said  lien ;  and  that  plaintiff  knowingly 
accepted  said  deed  constituting,  or,  rather,  continuing,  the 
lien,  and  subsequently  recognized  and  acquiesced  in  such 
agreement. 

A  cross-complaint  ia  set  up  in  the  answer  in  which  Had- 
den asks  to  have  James  F.  Bush  made  a  party,  and  also  asks 
that  a  misdescription  of  some  of  the  property  included  in 
the  trust  deed  be  corrected,  and  that  a  decree  be  entered 
ordering  the  trustee  to  sell  the  lands  to  satisfy  the  indebted- 
ness thereby  secured. 
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An  order  of  court  was  entered  making  James  F.  Bush  a 
party,  whereupon  he  appeared  and  filed  his  answer;  and 
after  the  isaues  were  made  up  there  was  a  trial  to  the  court 
without  a  jury,  which  made  speoiftc  findings  in  favor  of  the 
defendant  Hadden,  and  dismissed  the  plaintiffs  complaint ; 
and  upon  the  cross-complaint  gave  judgment  upon  the  note 
against  James  F.  Bush  in  favor  of  Henry  Hadden,  and  ordered 
the  defendant  trustee  Thomas  H.  Hadden  to  proceed  to  fore- 
close the  trust  deed  to  satisfy  said  note.  From  this  degree 
both  Mrs.  Bush  and  her  husband  have  appealed  to  tMs  court. 

If  we  look  only  to  the  complaint  it  is  not  altogether  cer- 
tain for  what  particular  advances  by  Hadden  plaintiff  claims 
she  made  this  conveyance  as  an  indemnity.  It  might  be 
that  it  was  for  advances  of  money  and  property  other  than 
his  original  contribution  of  $5,000  to  the  capital ;  but  if  we 
look  to  the  evidence  of  Mra.  Bush  herself  we  find  she  testifies 
that  she  conveyed  the  lands  as  an  indemiuty  for  Hadden's  orig- 
inal contribution  of  capital.  It  is  true  that  she  also  says  that 
the  land  was  put  in  to  form  her  husband's  share  of  the  capital, 
but  she  immediately  follows  this  with  a  statement  that  it 
was  an  indemnity  to  Hadden  for  the  latter's  equal  share  of 
the  capital.  She  further  testifies,  as  her  undeistanding,  that 
tie  trust  deed  was  not  given  as  security  for  money  borrowed 
by  the  firm  to  run  the  business,  but  to  secure  Hadden  f^ainst 
business  losses,  mismanagement  and  misfortuue  that  might 
happen. 

Of  the  voluminous  evidence  some  relates  to  copartnership 
accounts  and  transactions  both  before  and  after  the  dissolu- 
tion, some  to  dealings  between  Mrs.  Bush  and  her  husband, 
some  to  dealings  between  Mrs.  Bush  and  Hadden,  and  some 
tn  individual  transactions  between  Hadden  and  Mr.  Bush. 
Aa  might  be  supposed,  considerable  confusion  results  from 
sach  a  method  of  trying  the  case.  In  view,  however,  of  the 
special  findings  made  by  the  court,  we  are  not  seriously 
embarrassed  by  this  state  of  affairs,  and  do  not  find  it  neces- 
saiy  for  the  purpose  of  ascertaining  where  its  weight  lies  to 
teview  this  evidence  in  detail ;  for,  under  the  general  rule  of 
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thU  court,  so  often  announced,  if  there  is  legal  evidence  suf- 
ficient to  justify  the  findings  and  decree,  it  will  not  be  reveraed 
merely  because  this  court  upon  the  facts  might  have  arrived 
at  a  different  conclusion.  Counsel  for  appellants  recognize 
the  force  of  this,  and  upon  oral  argument  went  so  far  as  to 
say.  that  if  the  record  afforded  any  evidence  in  support  of 
the  findings  below,  they  should  not  he  disturbed. 

The  specific  findings  made  by  the  trial  court  are,  in  B«b- 
stance,  as  follows  :  Fir»t,  that  Bush  and  Hadden  formed  Uiis 
copartnership  with  a  capital  of  f  10,000,  of  which  Hadden 
contributed  $5,000  in  cattle,  and  Bush,  by  his  wife's  assist- 
ance, the  lands  in  question  valued  at  $5,000 ;  second,  that 
upon  the  day  Mrs.  Bush  executed  her  conveyance  to  the  two 
I)artner3,  they,  in  turn,  conveyed  the  lands  in  controversy  to 
Thomas  H.  Hadden,  as  trustee,  to  secure  the  payment  of  a 
note  of  $5,000  signed  by  Bush  and  Hadden,  and  payable  to 
Henry  Hadden  in  seven  years,  and  that  the  consideration  for 
said  note  was  property  already  advanced,  and  money  there- 
after to  be  advanced,  by  Henry  Hadden  for  the  use  of  said 
firm ;  third,  that  upon  the  dissolution  of  the  firm  in  June, 
1887,  a  full  and  complete  settlement  of  said  copartnership 
business  was  had,  in  and  by  which  settlement  the  said  in- 
debtedness represented  by  the  $5,000  note  and  secured  by 
the  trust  deed  was  assumed  by  Bush,  and  it  was  further 
agreed  that  the  land  covered  thereby  should  remain  as 
security  until  said  incumbrance  was  paid  and  satisfied ;  and 
it  was  agreed  that  Bush  should,  and  he  thereupon  did,  quit- 
claim his  interest  therein  to  Hadden,  and  the  latter  should, 
and  thereupon  did,  convey  to  Mrs.  Bush,  subject  to  the  lien 
mentioned,  the  property  in  controversy,  and  that  other  prop- 
erty of  the  copartnership,  both  real  and  personal,  which  was 
acquired  by  the  firm,  was  also  conveyed  to  Mrs.  Bush  ;  that 
the  deed  reconveying  to  Mrs,  Bush  the  lands  by  her  con- 
veyed to  the  firm  was  accepted  and  recorded  by  her  subject 
to  the  lien.  There  was  also  a  finding  that  Hadden  paid  taxes 
upon  this  land  after  the  conveyance  to  Mrs.  Bush  was  made, 
and  redeemed  the  same  from  tax  sales. 
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It  iB  with  respect  to  the  findings  that  the  plaintiff  con- 
veyed the  lands  to  the  firm  as  the  contribution  of  James  F. 
Bnsh  to  the  capital  of  the  copartnership,  and  that  plaintiff 
accepted  and  acquiesced  in  the  special  warranty  deed  con- 
tinuing the  lien  in  question,  and  to  the  refusal  of  the  court 
to  find  that  her  purpose  in  making  the  original  conveyance 
was  to  furnish  and  give  an  indemnity  to  Hadden  for  his  con- 
tribution of  capital,  that  the  appellants  particularly  com- 
plain. 

We  have  gone  through  this  record  with  much  care,  and 
are  satisfied  that  the  findings  are  amply  supported  hy  it. 
Our  examination  of  this  evidence  had  led  us  to  conclude 
that  this  controversy  has  arisen,  not  because  of  any  over- 
reaching or  dishonesty  upon  the  part  of  Henry  Hadden,  or 
because  of  any  intentional  wrongdoing  upon  the  part  of 
Mrs.  Bush.  She  appears  to  be  a  woman  of  intelligence  and 
culture,  but  not  of  much  knowledge  of  business  affairs. 
Obviously,  though  both  she  and  her  husband  seem  not  now 
so  to  regard  it,  she  entrusted  much  of  her  business  affairs  to 
her  husband,  and  if  she  has  been  vn^nged,  it  is  due  to  him, 
and  not  to  Henry  Hadden. 

In  support  of  her  cafie,  Mrs.  Bush  was  unable  to  testify  to 
any  definite  material  facts,  or  to  any  definite  statements  or 
conduct  by  Hadden  giving  color  to  her  charges.  The  most 
she  was  able  to  do  was  to  give  her  conclusions,  or  the  under- 
standing, which  she  got  from  portions  of  conveiBations 
overheard  by  her  between  Bush  and  Hadden  before  the 
agreement  of  copartnership  was  entered  into ;  and  it  is  ap- 
parent tJiat  the  understanding  to  which  she  testifies  that  this 
land  was  to  be  held  as  an  indemnity  for  Hadden's  advances, 
was  derived,  if  not  wholly,  certainly  in  great  part,  from  what 
her  husband  told  her.  It  is  true  that  her  husband  testifies 
that  there  was  such  an  understanding,  but  both  he  and  she 
admit  that  Hadden  never  asked  or  suggested  such  an 
arrangement,  and  Mr.  Bush  testifies  that  the  conveyance 
was  so  made  by  his  wife  as  a  voluntary  matter  upon  his  own 
suggestion.     Upon  the  other  hand,  Hadden  testifies  that 
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there  sever  was  such  an  understanding  or  i^reement,  and 
further  testifies  (as  the  court  below  found)  that  the  convey- 
ance of  these  lands  was  intended  by  Mrs.  Bush,  and  so  re- 
ceived bj  the  copartnerahip,  as  James  F.  Bush's  contribu- 
tion to  the  capital  of  the  firm,  the  consideration  being  her 
desire  to  assist  her  husband,  and  certain  benefits  to  herself 
which  she  anticipated  from  the  joint  business.  If  the  lands 
were  so  transferred  and  contributed,  they  became  a  part  of 
the  firm  assets  vnth  which  the  firm  could  deal  the  same  as 
with  any  other  of  its  property. 

It  also  appears,  and  the  court  must  have  so  found,  that 
during  the  copartnership  Hadden  made  advances  to  the  fijTn, 
in  addition  to  his  contribution  of  original  capital,  of  money 
and  pniperty  amounting  to  more  than  $5,000 — for  which  the 
trust  deed  operated  as  a  security — which  sum  was  due  and 
owing  to  hini  by  the  firm  at  the  time  of  its  dissolution. 
Aside  from  this,  if  we  consider  the  situation  of  the  parties 
when  this  copartuership  agreement  was  signed — which  was 
witnessed  by  the  plaintiff  herself — it  is  highly  improbable 
that  the  conveyance  of  the  land  was  intended  by  any  of  them 
as  an  indemnity,  and  certainly  it  was  not  so  regarded  by 
Hadden.  When  the  conveyance  was  made  he  had  already 
contributed  $5,000  in  capital.  If  these  lands  were  conveyed 
to  the  firm,  and  so  received  by  Hadden,  merely  as  an  indem- 
nity or  extra  guaranty,  as  Bush  expresses  it,  for  Hadden's 
share  of  the  capital  theretofore  contributed,  or  even  for  ad- 
vances which  he  might  thereafter  make,  and  Hadden  should, 
as  he  actually  did,  advance  property  or  money  in  addition  to 
his  original  capital  amounting  to  more  than  $5,000,  we  would 
have  this  condition  of  affairs,  viz :  a  copartnership  between 
Bush  and  Hadden,  in  which  Bush  had  an  equal  interest,  the 
entire  capital  of  which  was  contributed  by  Hadden.  In  other 
words,  Bush  would  be  an  equal  partner  without  contributing 
anything  to  the  capital.  The  improbability  that  any  such  ar- 
rangement was  made,  taken  in  connection  with  the  positive 
testimony  against  it  which  the  record  discloses,  is  an  ample 
justification  for  the  finding  of  the  trial  court  that  no  such 
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arrangement  was,  in  fact,  ever  entered  into.  The  court  was 
justiiied  from  the  evidence  in  finding  that  the  lands  were 
put  in  by  Mrs.  Bush  as  her  husband's  contribution  to  the  cap- 
ital of  the  firm  as  against  Hadden'e  $5,000  in  cattle,  and  that 
thereafter,  for  the  purpose  of  acquiring  other  property  and 
paying  the  running  expenses,  Hadden  advanced  to  the  firm 
the  $5,000  represented  by  this  note  and  secured  by  this  trust 
deed,  and  that  upon  the  dissolution  of  the  firm  the  land  was 
properly  charged  with  the  payment  of  this  indebtedness,  and 
that  Mrs.  Bush  took  the  conveyance  subject  thereto. 

The  appeUants'  contention  (even  if  the  point  is  important) 
that  there  is  no  evidence  that  Mrs.  Bush  knowingly  accepted 
or  received  this  special  warranty  deed,  is  not  tenable.  It  is 
true  she  testifies  that  she  did  not  know  of  the  etipulatiou  in 
question  until  a  short  time  before  she  brought  this  suit  in 
the  year  1894,  but  there  are  circumstances  in  the  record  that 
warranted  the  trial  court  in  finding  that  she  did.  Soon  after 
the  deed  was  recorded  it  was  sent  to,  and  received  by,  her. 
She  testifies  that  she  did  not  read  it,  and  as  an  excuse  for  not 
doing  BO  says  that  she  had  confidence  that  Mr.  Hadden 
would  not  do  anything  wrong;  but  if  she  had  read  it  (as  it 
was  her  duty  to  do)  she  would  have  become  aware  that  her 
land  was  subject  to  the  lien. 

After  she  received  this  deed,  interest  upon  this  note  for 
some  time  thereafter  was  paid  by  Bush,  and  Hadden  testifies 
that  some  time  during  the  year  1892,  and  at  different  times 
therein,  he  had  conversations  with  Mrs.  Bush  concerning 
this  lien  in  which  he  informed  her  that  the  interest  was  due 
and  payable,  and  that  he  would  have  to  proceed  to  a  foreclo- 
sure unless  payment  was  made,  and  she  referred  him  to  Mr. 
Bush  (her  husband)  who  looked  after  such  matters  for  her. 
Then,  too,  in  May,  1889,  Mrs.  Bush  and  her  husband  borrowed 
money  of  the  Lombard  Investment  Company  and  gave  their 
joint  note  therefor,  and  a  trust  deed  upon  this  same  property 
was  executed  as  security.  It  is  reasonable  to  suppose  that 
this  loan  would  not  have  been  made,  had  not  the  title  of  the 
property  been  examined  and  an  abstract  thereof  furnished  to 
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the  lender,  find  that  at  that  time,  at  least,  Mrs.  Bush  must 
have  known  that  her  land  was  not  free  from  all  incumbrance. 

From  these  and  other  circumBtances  that  might  be  men- 
tioned it  seems  to  us  clear  that  Mrs,  Bush  must  have  known 
of  this  lien  at,  or  soon  after,  the  time  she  received  the  deed, 
and  the  court's  finding  to  that  effect  is  supported  by  the 
evidence. 

As  we  have  said,  the  contention  is  now  made  that  Bush 
was  not  the  agent  of  his  wife,  and  while  we  do  not  think  it 
is  material,  jet,  if  so,  it  is  apparent  that,  throughout  these 
transactions,  Bush  was  acting  as  his  wife's  representative, 
and  that  she  must  have  known  of  it,  and  that  Hadden  was 
justified  in  acting  as  he  did  upon  the  supposition  that  Bush 
was  her  agent.  That  he  knew  of  this  clause  in  the  deed  is 
abundantly  shown.  It  is  also  true  that  while  upon  the  wit- 
ness stand  he  testified  in  support  of  his  wife's  claim,  yet 
luuch,  if  not  all,  of  his  testimony  that  is  at  all  material,  is  so 
inconsistent  and  contradicted  by  his  letters,  by  documentary 
evidence,  and  by  other  witnesses  in  the  case  that  his  testi- 
mony is  entitled  to  little,  if  any,  credence.  Without  so 
deciding,  we  have  thus  far  proceeded  as  though  the  class  of 
eridence  produced  by  the  plaintiff  was  competent  in  this 
character  of  action.  We  do  not  find  it  necessary  to  a  deter- 
mination of  this  controversy  to  pass  upon  the  point  made  by 
defendants  that  parol  testimony  is  improper  under  the  issues 
as  framed.  This  is  a  case  where  the  plaintiff  is  contradicted 
upon  every  material  matter  by  evidence,  both  written  and 
oral,  sufficient  to  uphold  the  findings  of  the  trial  court.  If, 
for  a  valuable  consideration,  this  conveyance  was,  as  a  mat> 
ter  of  fact,  made  by  Mrs.  Bush  as  her  husband's  contribution 
towards  the  partnership  funds — ^which  was  the  finding  below 
— the  lands  included  in  the  conveyance  were  certainly  sub- 
ject to  the  disposition  made  of  them  by  the  copartnership, 
and  are  eul)ject  to  the  lien  created  by  this  special  warranty 
deed.  The  plaintiff,  it  is  true,  claims  that  the  conveyance 
was  made  as  an  indemnity  to  Hadden  for  his  contribution  of 
cttpital,  and  that  he  has  been  indemnified.  This  is  positively 
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and  specifically  deDied;  and  if  the  conveyance  vas  not  so 
made,  or  if  Hadden  was  not  so  indemnified,  both  of  which 
the  court  found  against  the  plaintiff,  her  entire  case  falls. 
Considering  the  entire  record,  we  conclude  that  the  judg- 
ment must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


[So.  S558.] 

Gabtlet  et  al.  v.  The  People  of  The  State  op  Ooi> 
oeado,  fob  the  use  of  pceblo  countt. 

1.  Official  Boxds — Con-vry  Tbeasurbb — Defehse, 

Tbe  condition  uf  the  county  treuurer's  bond  upou  nliicli  this  action 
was  brought  wob — as  requlrad  by  statute  (Mills'  Ann.  State,  sec. 
886) — that  if  thesnid  O.  and  his  deputies  and  all  persons  employed 
Id  his  office  shall  faithfully  perform  the  duties  of  said  office,  and 
the  said  O.  and  his  depiiliea  gliall  pay,  according  to  law,  all  moneys 
which  shall  come  into  his  hands  aa  treasurer  ■  ■  ■  and  shall  deliver 
over  to  his  successor  ■  *  *  all  moneys  belonging  to  his  office,  the 
obligation  to  be  void.  Held,  that  the  fact  that  the  moneys,  to 
recover  which  the  action  was  brought  were  deposited  by  U.  as 
treasurer,  in  a  solvent  bonk  which  subsequently  tailed,  tliereby  ren- 
dering btm  unable  to  turn  over  to  his  successor  the  fund  In  coutro- 
versy,  does  not  constitute  a  defense.     Goddard,  J.,  dissenting. 

S.  Practice — Juuohent  on  the  PLEAoiyoa. 

A  judgment  on  the  pleadings  iu  favor  of  the  plidntIS  Is  not  In  order 
when  any  material  allegation  of  the  complaint  is  denied  in  the 
answer. 

Appeal  from  the  District  Court  a/  Pueblo  Count;/. 

This  is  an  action  brought  for  the  use  of  Pueblo  county, 
against  Wilson  P.  Gartley,  as  principal,  and  J.  B.  Orman, 
William  Crook,  W.  H.  Anderson  and  A.  M.  Pryor  and  others, 
as  sureties  upon  his  official  bond,  as  county  treasurer  of 
Pueblo  county.  The  complaint,  inter  alia,  avers  his  election 
to  said  office,  the  due  execution  and  delivery  of  a  bond  in  the 
prescribed  form,  with  the  statutoiy  condition ;  charges  that 
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he  received,  in  his  ofBciftl  capacity,  the  sum  of  $10,218.34, 
which  he  failed  to  turn  over  to  his  successor  in  oEBce,  and 
which  he  converted  and  appropriated  to  his  own  use. 

Joint  and  separate  answers  were  filed  by  defendants,  con- 
taining, inter  alia,  a  specific  denial  of  the  receipt  by  Gartley 
of  the  sum  alleged,  averring  that  he  never  received  as  such 
treasurer  any  nioueys  in  excess  of  $2,500 ;  that  he  paid  over 
and  truly  accounted  to  hia  successor  in  office  for  all  moneys 
which  ever  came  into  his  hands  as  such  treasurer ;  and  as  a 
separate  and  special  answer  and  defense,  averred  that  the 
moneys  sued  for  were  deposited  by  Gartley,  as  county  treasurer, 
in  a  reputedly  safe  and  solvent  bank,  which  bank  had  subse- 
quently failed  while  the  moneys  remained  on  deposit  therein ; 
and  as  a  consequence  said  Gartley,  without  any  fault  or  neg- 
hgence  on  his  part,  was  unable  to  turn  over  to  his  successor 
the  fund  in  controversy.  Motion  for  judgment  on  the  plead- 
ings was  sustained,  and  judgment  rendered  for  the  sum  of 
$10,218.34  and  interest.  From  this  judgment  the  defend- 
ants named  prosecute  this  appeal. 

Messrs.  "Waldeoh  &  Devise,  for  appellant. 

Mr.  E.  C.  Glenn,  Mr.  G.  W.  Collins,  Messrs.  Haki^ 
MAN  &  Glenn  and  Mr.  D.  F.  Mitchell,  county  attorney, 
for  appellee. 

Mr.  C.  J.  Hughes,  Jr.,  Mr.  A.  B.  Seaman  and  Mr.  T.  J. 
O'DONNELL,  amici  curies. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  county  treasurer  o£  Pueblo 
county,  and  the  sureties  upon  hia  official  bond,  for  failure  to 
pay  over  certain  public  moneys  collected  by  such  treasurer. 
The  answer  sets  up  several  inconsistent  defenses,  the  most 
important  of  which  is  the  claim  that  the  money  was  de- 
posited by  the  treasurer  in  his  official  capacity  in  a  repu- 
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table  and  solvent  banking  institution,  which  subsequently 
failed,  so  that  the  monej  was  entirely  lost,  and,  as  it  is 
alleged,  without  any  fault  or  negligence  on  the  part  of  the 
treasurer.  The  district  court  overruled  this  defense,  and 
this  raises  the  principal  question  in  the  cause.  The  authori- 
ties in  support  of  the  liability  of  the  treasurer,  and  the  sure- 
ties upon  his  official  bond,  in  these  circumstances  are  bo  numer- 
ous as  to  practically  preclude  the  citation  of  any  cases  within 
the  limits  of  this  opinion,  except  those  moat  easy  of  access. 
U.  S.  V.  Preteott,  3  How.  578  ;  U.  S.  v.  Morgan,  11  How.  154 ; 
U.  S.  V.  Dashiet,  4  WaU.  182;  £/".  S.  v.  Eeehler,  9  Wall.  83; 
Boyden  v.  U.  S.,  13  WaD.  17;  Sevang  v.  U.  S.,  13  Wall.  56 ; 
U.  S.  V.  Tkomat,  15  Wall.  337 ;  Muzzy  v.  Shattuck,  1  Denio, 
233 ;  CommUtionera  v.  lAnnhurger  et  al.,  3  Montana,  231 ;  The 
State  V.  Moore,  74  Mo.  418 ;  TUlingkant  v.  Merrill,  45  N.  E. 
(N.  Y.)  375. 

The  case  first  cited — U.  S.  v.  Preteott, — ^is  admittedly  the 
leading  case  upon  the  subject.  It  was  an  action  against  a 
receiver  of  public  moneys,  who  had  given  bond  conditioned 
to  keep  safely  the  moneys  collected  by  him,  and  it  was  held 
that  the  fact  that  the  money  was  feloniously  stolen  without 
any  fault  on  his  part  constituted  no  defense.  The  conclu- 
sion reached  in  that  case  is  affirmed  in  many  later  cases,  and 
in  no  case  has  it  been  modified  or  changed  except  by  act  of 
Congress.  It  la  true  that  in  the  subsequent  case  of  U.  S. 
V.  Thomat,  tupra,  it  was  held  that  a  receiver  of  public 
moneys  was  excused  if  prevented  from  rendering  the  money 
by  the  act  of  God  or  the  public  enemy,  ^vithout  any  fault  or 
neglect  on  his  part.  The  opinion  of  the  court  in  the  T/tamat 
case  was  rendered  by  Mr.  Justice  Bradley.  As  this  case 
has  sometimes  been  referred  to  as  changing  the  rule  an- 
nounced in  U.  S.  V.  Preacotty  supra,  it  may  be  well  to  note 
the  particular  modification  of  the  former  opinion  which  is,  in 
fact,  made  in  that  case.  This  modification  sufficiently  aj)- 
pears  from  the  opinion  wherein  it  is  said  of  the  Pi-etcott 

"  After  reciting  the  condition  of  the  bond,  the  court  adds, 
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with  a  greater  degree  of  generality,  we  think,  than  the  case 
before  it  required,  'The  obligation  to  keep  safely  the  public 
money  is  abeolute,  without  any  condition,  express  or  implied ; 
and  nothing  but  the  payment  of  it,  when  required,  can  dis- 
chaise  the  bond.' 

"This  broad  language  would  seem  to  indicate  an  opinion 
that  the  bond  made  the  receiver  and  his  sureties  liable  at  all 
events,  as  now  contended  for  by  the  government.  But  that 
case  was  one  in  which  the  defense  set  up  was,  that  the  money 
was  stolen,  and  a  much  more  limited  responsibility  titan  that 
indicated  by  the  above  language  would  have  sufficed  to  ren- 
der the  defense  nugatory." 

We  think  this  language  shows  that  the  court  did  not  in- 
tend to  intimate  that  an  incorrect  result  was  reached  in  the 
Prescott  case.  The  real  point  decided  in  the  latter  case 
was,  that  the  forceable  seizme  by  the  Confederate  authorities, 
during  the  civil  war,  of  public  moneys  in  the  hands  of  loyal 
goveiTunent  agents,  free  from  fault  or  negUgence,  was  a  suf- 
ficient discharge  from  their  obligations  in  reference  to  such 
moneys.  The  majority  of  the  court  was  of  the  opinion  that 
the  facts  presented  made  out  a  complete  defense,  and  judg- 
ment was  given  accordingly.  WhQe  Justices  Swayne,  Mil- 
ler and  Strong  dissented  from  this  conclusion,  yet  it  should 
not  be  overlooked  that  this  dissent  was  from  the  conclusion 
of  the  majority  that  the  defense  was  good.  Of  the  dis- 
senting justices,  Miller  alone  filed  an  opinion,  in  which  he 
expressly  disclaims  speaking  for  any  of  his  associates. 
Statements  made  in  this  dissenting  opinion  are  relied  upon 
for  the  purpose  of  enforcing  the  argument  in  favor  of  the 
discharge  of  the  defendants  in  this  case ;  but  the  dissent  of 
the  learned  justice  was  from  a  decision  declaring  against  the 
liability  of  the  officer,  and  not  from  a  decision  upholding 
such  liability.  In  other  words.  Justice  Miller  was  of  the 
opinion  that,  as  the  law  then  stood,  tJie  defense  was  not 
good. 

The  following  from  the  opinion  of  the  court  in  the  case  of 
U.  S.  V.  Prescott,  supra,  has  certainly  never  been  modified  by 
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any  subeequent  declsioa  of  that  court,  and  is  as  applicable  to 
present  conditions  as  it  was  appropriate  at  the  time  it  nas 
penned: 

"  Public  policy  requires  that  every  depositary  of  the  pub- 
lic money  should  be  held  to  a  strict  accountability.  Not 
only  that  he  Bbould  exercise  the  highest  degree  of  vigilance, 
but  that '  he  should  keep  safely '  the  moneys  which  come 
to  his  hands.  Any  relaxation  of  this  condition  would  open  a 
door  to  frauds,  which  might  be  practiced  with  impunity. 
A  depositary  would  have  nothing  more  to  do  than  to  lay  his 
plans  and  arrange  his  proofs,  so  as  to  establish  his  loss,  with- 
out laches  on  his  part.  Let  such  a  principle  be  applied  to 
cor  postmasters,  collectors  of  the  customs,  receivers  of  public 
moneys,  and  others  who  receive  more  or  leas  of  the  public 
funds,  and  what  losses  might  not  be  anticipated  by  the  pub- 
lic ?  Ko  such  principle  has  been  recognized  or  admitted  as  a 
legal  defense.  And  it  is  believed  the  instances  are  few,  if 
indeed  any  can  be  found,  where  any  relief  has  been  given  in 
such  cases  by  the  interposition  of  congress." 

The  decision  in  the  Prencott  case  is  put  expressly  upon 
public  policy  and  upon  the  conditions  of  the  bond.  The 
cases  in  which  a  contrary  result  has  been  reached  are  few  in 
number  and  serve  to  call  attention  to  the  general  rule,  and 
the  unanimity  with  which  it  has  been  indorsed,  rather  than 
to  weaken  the  force  and  effect  of  the  solid  foundation  upon 
which  the  rule  rests.  The  leading  case  upon  the  opposite  ' 
side  of  the  controversy  is  that  of  Cumberland  County  v.  Pen- 
nell,  69  Me.  357.  The  force  of  this  decision  is  somewhat 
weakened  by  the  fact  that  out  of  a  court  of  seven  members, 
the  chief  justice  and  two  associate  justices  dissented.  The 
majority  of  the  court,  in  a  strongly  reasoned  opinion,  held, 
however,  that  robbery  constituted  a  valid  defense  to  an  action 
upon  the  official  bond  of  a  county  treasurer  for  public  moneys 
received  by  him. 

Referring  to  the  Maine  case,  the  supreme  court  of  Nevada, 
in  State  v.  Nevin,  19  Nev.  162,  says  :  "  We  say  the  Maine 
case  Btuii&  alone  in  its  opposition  to  what  it  is  pleased  to 
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term  the  new-bom  policy  of  the  law.  In  that  case  some 
reliance  seems  to  have  been  placed  upon  the  case  of  Albany 
V.  Dorr,  25  Wend.  440,  but  the  principles  of  that  ease  were 
repudiated  in  Muzzy  v.  Shattuck,  supra,  and  hence  we  are 
authorized  to  say  that  the  case  in  Maine  is  unsustained  by 
any  other  recognized  authority  in  any  of  the  courta  of  the 
United  States,  federal  or  state." 

In  the  case  of  York  County  v.  Watiort,  15  S.  C.  1,  it  was, 
however,  held  upon  the  statutes  of  South  Carolina,  that  no 
higher  obligation  shoidd  be  exacted  of  a  county  treasurer 
than  that  imposed  by  the  common  law,  and  in  an  action  on 
his  official  bond,  the  fact  that  the  money  was  deposited  in  a 
savings  bank  which  was  in  good  standing  at  the  time  the 
moneys  were  placed  there,  but  which  afterwards  failed,  occa- 
sioning a  loss  of  the  fund,  was  held  a  sufficient  defense  upon 
the  bond.  This  is  the  only  case  to  which  we  have  been  cited 
or  which  we  have  been  able  to  find  in  which  such  a  defense 
has  been  upheld;  while  in  the  very  recent  cases  of  Fairchild 
V.  Hedgeit,  44  Pae.  Rep.  (Wash.)  125,  and  TilUnghait  v. 
Merrill,  45  N.  E.  Rep.  (N.  Y.)  375,  and  Bush  et  al.  v.  John- 
son County,  66  N.  W.  Rep,  (Neb.)  1023,  a  contrary  conclu- 
sion has  been  reached.  In  these  cases  it  is  held  that  a  eounty 
treasurer  is  liable  for  money  deposited  by  him  in  a  bank 
which  afterwards  became  insolvent,  though  free  from  negli- 
gence himself,  and  though  the  county  has  failed  to  provide  a 
safe  place  of  deposit  for  the  public  funds.  See,  also,  Wilson 
et  al.  V.   Wichita  County,  67  Tex.  647. 

The  case  of  Slate  v.  Houston,  78  Ala.  576,  is  also  cited  in 
support  of  the  minority  rule.  We  do  not  think,  however, 
that  this  case  can  afford  any  aid  to  plaintiffs  in  error,  for  the 
reason  that  the  court  bases  its  decision  almost  entirely  upon 
the  official  bond  of  the  officer,  while  in  the  case  at  bar  the 
weight  of  the  argument  is  directed  to  show  that  the  official 
bond  can  in  no  way  enlarge  the  liability  of  the  officer,  it 
being  given  solely,  as  it  is  claimed,  for  the  purpose  of  indem- 
nifying the  county  in  case  the  officer  does  not  conform  his 
conduct  to  the  requirements  of  the  statutes.     The  condition 
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of  the  bond  under  consideration  by  the  Alabama  court,  aa 
fixed  by  the  statute,  was  "  that  the  collector  will,  with  fidel- 
ity, skill  and  diligence,  perform  the  duties  of  the  office  and 
keep  inviolable  the  trust  reposed  in  him."  Although  the 
court  held  that  a  bond  conditioned  as  provided  by  the  stat- 
ute did  not  impose  absolute  and  unconditional  liability,  it 
also  decided  that  the  statute  and  considerations  of  public 
policy  enlarged  the  degree  of  responsibility  beyond  that  of  a 
mere  bailee  for  hire,  and  that  having  exercised  the  highest 
care,  vigilance  and  diligence  to  prevent  loss,  the  collector,  if 
robbed  of  money  belonging  to  the  state,  by  an  overpowering 
force,  should  be  discharged.  Here,  again,  the  bond  was  con- 
strued as  enlarging  the  liability,  and  while  holding  the  defense 
interposed,  good  in  law,  the  court  confines  the  defense  to  a 
case  where  the  specific  funds  of  the  state  have  been  forcibly 
taken,  and  adds,  that  if  it  should  appear  that  the  funds 
receired  by  the  collector  have  been  used  or  changed  for  any 
unauthorized  purpose,  he  will  become  thereby  a  debtor,  and  he 
aDd  his  sureties  would  be  bound  to  absolute  payment,  as  for  a 
debt.  To  constitute  adefense  the  courtholds  that  the  robbery 
must  be  of  money,  the  property  of  the  state,  and  that  where 
au  amount  has  been  substituted  for  the  amount  misused,  the 
defense  would  not  be  good,  and  the  court  expressly  limits  its 
decision  "to  the  case  of  irresistible  force."  The  ease,  as  we 
have  seen,  is  a  direct  authority  in  favor  of  the  doctrine  that 
liability  may  be  enlarged  by  the  conditions  of  the  bond. 

It  is  a  mistake  to  class  the  New  York  cases  in  support  of 
the  minority  doctrine.  It  is  true  that  in  the  case  of  the  Super- 
vitort  V.  Dorr,  25  Wend.  438,  the  supreme  court  of  New  York 
held  that  a  public  o£dcer  intrusted  with  public  funds  is  not 
responsiUe  for  money  stolen  from  his  office  in  the  absence  of 
negligence  or  other  default  on  his  part.  This  case  was  taken 
to  the  court  for  the  correction  of  errors.  See  7  Hill,  583. 
Upon  the  question  being  put  upon  errror,  "Shall  this  judg- 
ment be  reversed?",  twelve  members  of  the  court  of  errors 
voted  for  affirmance,  and  twelve  for  reversal.  The  judges 
being  equally  divided  in  opinion,  the  judgment  of  the  supreme 
Vol.  XXIV — 11 
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court  was  aUowed  to  stand,  but  the  effect  of  this  equal  divi- 
sion did  not  settle  the  question  of  law,  and  consequently  the 
case  has  no  force  as  a  precedent.  Bridge  v.  Johnson,  5 
Wend.  342.  Indeed,  when  the  question  of  law  again  came 
up  in  that  state  for  determination,  it  was  settled  the  other 
way.  See  Muz2if  v.  Skattuck,  1  Denio,  233.  Of  this  latter 
decision,  Mr.  Hill,  in  his  note  to  the  report  of  the  case  in  7 
Hill,  says :  "  That  decision,  which  appears  to  be  utterly  irrec- 
oncilable with  the  one  reported  in  the  text,  was  subse- 
quently reviewed  by  the  court  for  the  correction  of  errors, 
and  in  December,  1846  was  unanimously  affirmed."  And, 
as  we  have  said,  in  the  recent  case  of  TllUnghast  v.  Merrill, 
supra,  the  New  York  court  of  appeals  takes  a  position  squarely 
against  the  contention  of  appellants  in  the  case  at  bar. 

We  do  not  regard  the  case  of  the  State  v.  Lanier,  31  La. 
Ann.  Rep.  423,  as  in  point,  for  the  reason  that  the  evidence 
in  that  case  showed  that  the  robbery  pleaded  as  a  defense 
could  have  been  avoided  by  the  exercise  of  ordinary  care 
and  dil^ence  on  the  part  of  Lanier,  the  tax  collector ;  hence, 
the  defense  was  not  made  out,  and  the  court  was,  conse- 
quently, not  called  upon  to  decide,  and,  in  fact,  did  not  de- 
cide, the  abstract  question  of  law  as  to  the  validity  of  the 
defense  of  robbery,  where  the  officer  has  exercised  due  care 
and  diligence.  Hence  we  find  nothing  in  the  opinion  to 
indicate  what  the  conclusion  of  the  court  would  have  been 
upon  the  general  proposition. 

In  the  case  of  Walker  v.  British,  Guarantee  Association,  18 
Adolphus  &  Ellis  (N.  S.),  276,  the  treasurer,  against  whom 
the  suit  was  brought,  was  sued  for  private  funds.  Similar 
principles  do  not  prevail  in  such  cases,  as  it  is  admitted  that 
a  higher  degree  of  responsibility  is  exacted  of  a  public  officer 
entrusted  with  public  funds  than  of  a  mere  private  bailee. 
See  People  v.  Walgm,  17  Colo.  170,  and  cases  cited. 

The  authorities  favoring  the  stricter  rule  of  liability 
largely  outnumber  those  favoring  the  contrary  rule,  and  the 
courts  maintaining  the  former  doctrine  are  certainly  of  equal 
standing  and   learning   as  those  upholding  the  "newborn 
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doctrine."  We,  therefore,  conclude,  upon  authority  aa  well 
as  reason,  that  the  well  established  rule  upon  the  subject  is, 
that  public  officers  intrusted  with  public  funds  and  required 
to  give  bonds  for  the  faithful  performance  of  their  public 
duties  are  not  mere  bailees  of  the  money,  bound  only  to 
exercise  ordinary  care,  since  their  liability  is  influenced  by 
the  policy  of  the  law,  which  requires  greater  strictness,  and 
also  by  the  conditions  of  their  official  bonds. 

In  accordance  with  the  great  weight  of  authority  Uiis 
court  held,  in  Gost  v.  Commiesionerg,  4  Colo.  468,  that  "  the 
bond  of  the  county  treasurer  is  the  measure  of  his  duties  as 
treasurer,  and  is  the  contract  covering  his  duties  and  all 
those  in  his  employ  performing  the  duties  of  the  office." 

In  the  case  of  the  State  v.  Walgen,  17  Colo.  170,  it  was 
contended  that  the  state  treasurer  is  a  bailee  or  trustee  of 
the  public  funds,  and,  as  eucb,  subject  only  to  the  common- 
lav  liabilities  of  trustees.  But  the  court  refused  to  take 
this  view  of  the  law,  and  pointed  out  a  difference  in  several 
particulars  wherein  the  obligation  of  the  treasurer  differs 
from  that  of  an  ordinary  trustee  or  bailee.  In  the  Waleen 
case  it  was  held  that  the  state  treasurer,  under  our  consti- 
tution, was  absolutely  liable  for  all  the  public  moneys  re- 
ceived by  him. 

Appellants  rely  very  strongly  upon  two  cases  in  19  Col- 
orado— McOlure  v.  Commisgionert,  p.  122,  and  Wihon  v. 
The  People,  p.  199.  In  the  McClure  case  the  attempt  was 
made  to  trace  public  moneys  collected  by  the  treasurer  into 
the  purchase  of  certain  property  for  the  purpose  of  having  a 
trust  declared  and  enforced  against  such  property.  In  deter- 
mining  this  question,  it  became  necessaiy  to  investigate  the 
relationship  that  a  coun^  treasurer  holds  to  the  money  which 
comes  in£o  his  hands  by  virtue  of  his  ofQce,  and  the  court 
said:  "We  think  that  under  the  provisions  of  our  statute 
relalii^  to  a  county  treasurer,  the  money  collected  and  re- 
ceived by  him  belongs  to  the  county,  and  that  he  holds  a 
fiduciary  relationship  thereto,  that  constitutes  him  a  bailee, 
with  exprett  and  extraordinary  liability."     As  this  declaia- 
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tion  is  immediately  followed  by  the  statutory  requirementB  of 
his  bond,  it  would  appear  that  the  enlarged  liability  imposed 
was  based  to  some  extent,  at  least,  upon  the  conditions  of 
his  bond.  The  opinion  is  a  direct  authority  for  the  doctrine 
that  the  relationship  of  the  treasurer  to  the  public  money 
collected  by  him  in  his  official  capaci^  is  not  that  of  a  bailee 
at  the  common  law. 

The  question  presented  in  the  case  of  Wilton  et  al.  v. 
The  People,  iupra,  was  as  to  the  liability  of  the  clerk  of  the 
district  couri;  for  moneys  of  private  litigantt,  which  had  been 
deposited  with  him  to  abide  the  result  of  the  suit.  Ko  ques- 
tion was  then  before  the  court  with  reference  to  the  liability 
of  a  public  officer  for  public  moneys  received  by  him.  The 
case  does  not  refer  to  the  case  of  Gott  v.  Counts/  Oommitnonert, 
4  Colo.  468,  and  it  certainly  was  not  the  intention  of  the 
court,  as  then  constituted,  to  overrule  the  former  decision. 
The  conclusion  reached  in  the  Wilton  ease  was  without  doubt 
cori'ect,  but  in  the  ai^ument  certain  expressions  were  used 
with  reference  to  the  bonds  of  puldic  officers,  which  should 
have  been  confined  strictly  to  the  facts  of  the  case  titere  under 
consideration. 

The  bond,  which  is  the  basis  of  this  suit,  is  in  the  lan< 
guage  of  the  statute.  The  conditions  are  the  same  as  those 
under  consideration  in  the  Gott  case,  supra,  viz : 

"  That  if  the  said  Wilson  P.  Gartley  and  his  deputies  and  all 
persons  employed  in  his  office,  shall  faithfully  and  promptly 
perform  the  duties  of  said  office,  and  if  said  Wilson  P.  Gart- 
ley and  his  deputies  shall  pay,  according  to  law,  all  moneys 
which  shall  come  into  his  hands  as  treasurer  *  *  *  and  shall 
deliver  overto  his  successor  •  •  •  all  moneys  •  •  *  belongs 
ing  to  Ms  office,  the  above  obligation  to  be  void.  Mills* 
Ann.  Stats,  sec.  886. 

The  bond  is  not  essentially  different  from  that  passed  npon 
by  the  supreme  court  of  the  United  States,  in  the  case  of 
U.  S.  V.  PretcoU,  3  How.  578.  The  statute  fixing  the  form 
of  the  bond  was  enacted  in  territorial  times,  when  the  deci- 
sions of  the  supreme  court  of  the  United  States  upon  stat- 
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ntoij  construction  were  controlling  in  this  jurisdiction,  and 
t^  a  familiar  rule,  in  adopting  the  statute  we  did  so  with  the 
constractioa  theretofore  placed  upon  it. 

It  is  urged  that  the  force  of  the  decision  in  the  Prescolt 
case  was  practically  destroyed  by  a  subsequent  act  of  congress, 
and  that  we  should,  therefore,  favor  a  less  strict  rule  of  ac< 
eonntabllity ;  in  other  words,  we  are  asked  to  construe  some- 
thing into  the  statute  which  is  not  there.  As  in  that  case  an 
act  of  congress  was  found  necessary  to  give  relief,  so  here  re- 
lief must  come  from  the  legislature  and  not  from  the  courts. 

The  strictness  of  our  law  with  reference  to  the  liability  of 
public  officers  for  public  funds  is  apparent  from  the  consti- 
tution and  statutes  of  this  state.  By  section  12  of  article  10 
of  our  constitutioa,  it  is  provided  that  "the  general  assembly 
may  provide  by  law  further  regulations  for  the  safe-keeping 
and  management  of  the  public  funds  in  the  hands  of  the 
treaanrer,  but,  notwithstanding  any  such  regulation,  the  treas- 
mer  and  his  sureties  shall  in  all  cases  be  held  responsible 
therefor." 

It  is  true  the  last  clause  of  the  sentence  makes  absolute 
the  liability  of  the  state  treasurer,  for  all  public  funds  received 
by  him  1^  virtue  of  his  office,  but  taking  the  whole  sentence 
bother  we  are  of  the  opinion  that  it  was  not  intended  to 
create  a  new  liability  but  to  avoid  the  possibility  of  regulation 
on  the  part  of  the  general  assembly  from  being  construed  as 
creating  an  exception  to  the  general  rule  of  absolute  liability. 

In  addition  to  the  indication  of  the  policy  of  the  law  to  be 
gathered  from  the  condition  of  the  bond  of  a  county  treas- 
urer, which  we  have  sufficiently  considered,  attention  is  called 
to  the  following :  "  Each  county  is  responsible  to  the  state 
for  the  full  amount  of  tax  levied  for  state  purposes,  except- 
ing such  amounts  as  are  certified  to  be  unavailable,  double 
or  erroneous  assessments,  as  provided  in  this  act."  Mills' 
Ann.  Stats.,  sec.  3778. 

Aside  ^m  the  instances  therein  specially  excepted,  this 
makes  the  liability  of  the  county  to  the  state  absolute,  so 
that  in  this  case,  shoiild  the  treasurer's  special  defense  be 
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held  good,  the  county  would  not,  for  that  reason,  be  dis- 
chai^ed  from  its  obligation  to  pay  over  the  amount  of  tax 
collected  for  state  purposes,  although  it  would  have  no 
reeouree  upon  the  county  treasurer  for  reimbursement,  a  con- 
struction that  we  think  should  not  be  indulged. 

Our  eouclusion  is  that  in  an  action  on  the  official  bond  of  a 
county  treasurer  for  puHic  moneys  collected  by  him,  the 
fact  that  the  moneys  were  deposited  in  a  solvent  hanking  in- 
stitution which  thereafter  fails,  causing  the  loss  of  the  funds, 
constitutes  no  defense.  Whether  a  county  treasurer  would 
be  excused  from  rendering  the  money  if  prevented  from  do- 
ing so  by  the  act  of  God,  or  the  public  enemy,  without  any 
fault  or  negligence  on  the  part  of  the  treasurer,  is  not  pre- 
sented in  this  case,  and  therefore  not  decided. 

Notwithstanding  our  conclusion  is  against  the  appellants 
upon  what  we  have  considered  the  main  controversy  in  the 
case,  as  now  presented,  the  judgment  of  the  district  court 
must  be  reversed  for  error  in  sustaining  plaintiff's  motion 
for  judgment  upon  the  pleadings  in  view  of  the  speciiic 
denials  contained  in  other  defenses  of  the  answer.  People 
ex  rel.  v.  Lathrop,  3  Colo.  429 ;  Pike  v.  Sutton,  21  Colo.  84. 

For  this  error,  the  judgment  of  the  district  court  will  be 
reversed  and  the  cause  remanded  for  further  proceedings,  in 
accordance  with  this  opinion. 

Reversed. 

Me.  Justice  Goddaed  (dissenting). 

I  cannot  concur  with  my  associates  in  the  conclusion  that 
the  admitted  facts  set  out  in  the  separate  and  special  answer 
do  not  absolve  the  defendants  from  liability  for  the  loss  of  the 
money  in  controversy.  The  importance  of  the  question  in- 
volved justifies  a  brief  statement  of  my  reasons  for  dissent. 
This  question  concisely  stated  is,  whether  under  our  statutes 
a  county  treasurer  and  his  sureties  are  liable  for  public  funds 
deposited  by  the  treasurer  in  a  reputable  and  apparently  sol- 
vent bank,  which  are  lost  by  an  unexpected  and  sudden  ftul- 
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ure  of  such  bank,  when  euch  deposit  was  made  by  him  in 
good  faith,  and  after  due  inquiry  touching  the  solvency  of  the 
hank ;  and  where  he  was  giulty  of  no  negligence  or  fault  in 
allowing  it  to  remain  there,  coupled  with  the  fact  that  neither 
the  state  nor  county  authorities  provided  such  treasurer  with 
any  safe  place  or  means  for  the  custody  of  such  funds. 

Upon  the  question  of  the  liability  of  a  county  treasurer 
and  the  sureties  on  his  official  bond  for  the  loss  of  public 
money  coming  into  his  hands,  the  courts  of  this  country  enter- 
tain different  and  irreconcilable  views.  Some  bold,  and 
among  tliem  those  cited  by  the  chief  justjce,  that  the  liabil- 
ity is  absolute;  and  that  it  constitutes  no  defense  to  an 
action  for  its  recovery,  that  the  money  was  taken  by  irreaist- 
ihle  force,  or  the  loss  occurred  through  unavoidable  accident; 
basing  their  conclusion  either  upon  the  ground  that  the  officer 
holds  the  relation  of  debtor  to  the  county  for  the  money 
received  by  him,  or  upon  the  theory  that  an  absolute  obliga- 
tion to  pay  the  money  when  called  upon  is  imposed,  when  the 
statute,  or  the  condition  of  the  bond,  provides  for  such  pay- 
ment without  modification  or  condition.  This  doctrine  was 
firat  announced  in  U.  S.  v.  Prescott,  3  Howard,  578,  decided 
in  1845,  and  was  based  largely  on  considerations  of  public 
policy  and  the  particular  provisions  of  the  federal  statute,  and 
was  accepted  as  the  correct  rule  as  to  the  liability  of  receivers 
of  public  money  in  subsequent  cases  in  that  court,  until  veiy 
much  modilied,  if  not  in  efEect  overruled,  by  the  decision  in 
U.  A'.  V.  T}u>ma»,  15  Wallace.  837. 

While  it  is  true  that  the  court  did  not,  in  the  latter  deci- 
sion, expressly  overrule  the  doctrine  of  absolute  liability 
announced  in  the  former  cases,  such  I  think  was  the  logical 
result  of  its  reasoning  and  conclusion.  This  was  the  view 
of  Mr.  Justice  Miller,  as  shown  by  the  language  he  uses  in  his 
dissenting  opinion.     He  says : 

"  I  understand  the  opinion  in  the  present  case  to  be  directed 
to  two  points :  First,  mainly  to  undermining  the  ground  on 
which  the  prior  decisions  on  this  subject  rest.  •  •  •  As 
regards  the  first  point,  if  the  opinion  or  judgment  of  the  court 
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were  bo^ed  upon  a  frank  oTemilmg  of  those  cases,  and  an 
abandonment  of  the  doctrines  on  which  they  rest,  1  should 
acquiesce  in  that.  •  "  •  But  if  the  opinion  of  the  court  is  to 
be  construed  as  permittii^  those  cases  to  stand  as  law,  while 
the  principles  on  which  alone  they  can  be  defended  are  weak- 
ened by  its  argument,  I  must  express  my  dissent  from  that 
view  of  the  case." 

And  in  the  same  opinion,  in  speaking  of  United  Statei  v. 
JPrescott,  supra,  and  tlie  otherfederal  decisions  whereinsomuch 
had  been  predicated  upon  the  ground  of  public  policy,  he  said : 

"Nor  do  I  believe  that  prior  to  these  decisions  there  was 
any  principle  of  public  policy  recognized  by  the  courts  or 
imposed  by  the  law  which  made  a  depositary  of  public  money 
liable  for  it  when  it  liad  been  lost  or  destroyed  without  any 
fault  of  negligence  or  fraud  on  his  part ;  and  when  he  had 
faithfully  discharged  his  duty  in  regard  to  its  custody  and 
safe-keeping." 

And,  no  doubt  influenced  by  the  manifest  injustice  of  the 
hatsh  and  oppressive  doctrine  of  those  cases,  congress,  on 
May  9, 1866,  enacted  a  statute  (14  Stat,  at  L.  p.  44),  confei^ 
ring  upon  the  court  of  claims  jurisdiction  to  hear  and  deter- 
mine the  claim  of  any  paymaster  or  other  disbursing  officer, 
for  relief  from  responsibility  on  account  of  loss  of  govern- 
ment funds  occurring  without  his  fault  or  negligence,  thus 
practically  destroying  the  effect  of  those  cases  in  so  far  as 
they  deny  to  such  officer  the  right  to  interpose  such  defense. 

The  other  line  of  decisions  is  to  the  effect  that  a  treasurer 
is  a  bailee  of  the  money  that  comes  into  his  hands  by  virtue 
of  his  office ;  and  while  he  is  bound  to  exercise  a  verjr  high 
degree  of  care  in  the  protection  and  preservation  of  such 
funds,  and  to  strictly  and  faithfully  perform  the  duties  pre- 
scribed by  the  statute,  he  and  his  sureties  are  not  responsi- 
ble for  its  loss,  without  fault  on  his  part.  This  rule  is 
approved  in  Cumberland  v.  Pennell,  69  Me.  357  ;  York  County 
V.  Watson,  15  S.  C.  1 ;  State  v.  Houston,  78  Ala.  576  ;  Super- 
visors V.  Porr,  25  Wendell,  438  j  affirmed,  7  Hill,  583,  by  an 
equally  divided  court,  Chancellor  Walworth  voting  in  the 
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affirmative ;  and  it  ia  also  recognized  by  implication  in  State 
V.  Lanier,  31  La.  Ann.  428.  In  Walker  v.  Britiih  Guar.  At»'n, 
18  Ad.  &  E.  (N.  S.)  (83  En.  Com.  Law.  Rep.  p.  276),  an  ac- 
tion on  the  bond  of  a  treasurer  of  a  bene&t  association,  the 
same  rule  of  liability  obtained. 

Upon  the  doctrine  that  a  public  officer  who  receives  money 
by  virtue  of  his  office  holds  the  relation  of  bailee  and  not  of 
debtor,  former  decisions  of  this  court  are  in  accord  with  the 
latter  cases.  MeCture  v.  La  Piata  County,  19  Colo.  122; 
Wilson  V.  People,  19  Colo.  189. 

These  cases  also  recognize  the  doctrine  that  the  duties  and 
obligations  of  such  officer  in  respect  to  the  money  so  received, 
are  measured  by  the  law  of  bailment,  unless  effected  by  con- 
Btitutional  or  legislative  provisions ;  and  that  his  official 
bond  does  not  extend  such  obligations,  but  its  office  is  to 
secure  the  faithful  and  prompt  performance  of  his  legal  duties. 
This  rule  is  also  expressly  approved  in  U.  S.  v.  Tkomat, 
tupra,  Mr,  Justice  Bradley,  who  delivered  the  opinion  of  the 
court,  said : 

"  So  much  stress  has,  in  almost  every  case,  been  laid  upon 
the  bond  as  forming,  either  directly  or  indirectly,  the  basis 
of  a  new  rule  of  responsibility,  that  it  seems  especially  im- 
portant to  ascertain  what  are  legal  obligations  that  spring 
from  such  an  instrument.  The  learned  judges  in  the  great 
generality  of  the  remarks  made  in  some  of  the  cases  referred 
to,  with  regard  to  the  liability  of  a  receiving  officer,  and 
especially  of  his  sureties,  by  virtue  of  his  bond,  have  evidently 
overlooked  what  we  conceive  to  be  a  very  important  and 
vital  distinction  between  an  absolute  agreement  to  do  a 
thing  and  a  condition  to  do  the  same  thing,  inserted  in  a  bond. 
In  the  latter  ease  the  obligor,  in  order  to  avoid  the  forfeiture 
of  his  obligation,  is  not  bound  at  all  events  to  perform  the 
condition,  but  is  excused  from  its  performance  when  pre- 
vented by  the  law  or  by  an  overruling  necessity.  •  •  *  The 
condition  of  an  official  bond  is  collateral  to  the  obligation  or 
penalty ;  it  is  not  based  on  a  prior  debt,  nor  is  it  evidence  of 
a  debt;  and  the  duty  secured  thereby  does  not  become  a 
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debt  untQ  default  be  msde  on  the  part  of  the  principal. 
Until  then,  as  we  have  seen,  he  is  a  bailee,  though  a  bailee 
resting  under  special  obligationB.  The  condition  of  hia  bond 
is,  not  to  pay  s  debt,  but  to  perform  a  duty  about  and  respect- 
ing certain  specific  property  which  is  not  his,  and  which  he 
cannot  use  for  his  own  purposes," 

And  Mr.  Justice  Miller,  in  the  opinion  already  quoted 
from,  said : 

"  When  the  case  of  U.  S.  v.  Paahiel  came  before  the  court  I 
was  not  satisfied  with  the  doctrine  of  the  former  cases.  ,  I  do 
not  believe  now  that  on  sound  principle  the  bond  should  be 
construed  to  extend  the  obligation  of  the  depositary  beyond 
what  the  law  imposes  upon  him,  though  it  may  contain  words 
of  express  promise  to  pay  over  money.  I  think  the  trae  con- 
struction of  such  a  promise  is  to  pay  when  the  law  would 
require  it  of  the  receiver,  if  no  bond  had  been  given ;  the 
object  of  taking  the  bond  being  to  obtain  sureties  for  the 
performance  of  that  obligation." 

To  the  same  effect  are  Potter  v.  Titcomb,  7  Me.  802; 
Mechanice'  Bank  v.  Hallowell,  52  Me.  545. 

Therefore,  in  my  opinion,  the  solution  of  the  question 
l»efore  us  depends  upon  whether  the  provisions  of  the  stat- 
ute of  this  state  prescribing  and  regulating  the  duties  of 
county  treasurers,  impose  an  absolute  duty  to  pay  over  the 
public  moneys  received  by  them.  These  provisions  are  as 
follows : 

"  (Mills'  Ann.  Stats.)  sec.  890 :  It  shall  be  the  duty  of  the 
county  treasurer  to  receive  all  moneys  belonging  to  the 
county,  from  whatsoever  source  they  may  be  derived,  and  all 
other  moneys  which  are  by  law  directed  to  be  paid  to  him. 
All  moneys  received  by  Mm  for  the  use  of  the  county  shall 
be  paid  out  by  him  only  on  the  orders  of  the  board  of  com- 
missioners, according  to  law,  except  where  special  provision 
for  the  payment  thereof  ia  or  shall  be  otherwise  made  by  law." 

"  Sec.  891 :  The  said  treasurer  shall  keep  a  just  and  true 
account  of  the  receipts  and  expenditure  of  all  moneys  which 
shall  come  into  his  hands  by  virtue  of  his  office,  in  a  book  or 


b,  Google 


1897.]  Gabtley  v.  The  People.  171 

books  to  be  kept  by  him  for  that  purpose,  which  books  shall 
be  open  at  all  times  for  the  inspection  of  the  board  of  county 
commiBsionera,  or  any  member  thereof,  and  to  all  county  and 
state  officers ;  and  at  the  meeting  in  July  and  January  of  the 
said  board  of  commissioners,  or  at  such  other  time  as  they 
may  direct,  he  shall  settle  with  them  his  account  as  treasurer, 
and  for  that  purpose  he  shall  exhibit  to  them  all  his  books 
and  accounta,  and  all  Touchers  relating  to  the  same,  to  be 
audited  and  allowed." 

Section  893  makes  it "  the  duty  of  the  district  court  of  each 
county  in  this  state,  at  each  term  thereof  at  which  a  grand 
jmy  is  summoned  and  impaneled,  to  appoint  a  committee  of 
such  grand  jury,  or  other  reputable  persons,  which  committee 
shall  consist  of  not  less  than  three  nor  more  than  five,  to 
investigate  the  official  accounts  and  affairs  of  the  treasury 
of  such  county." 

"  Sec.  894 :  It  shall  be  the  duty  of  the  committee  to  care- 
fully and  fully  investigate  the  official  accounts  of  such  treaa- 
nrer  and  ascertain  the  condition  of  the  treasurer's  accounts, 
and  of  each  fund  thereof,  and  to  ascertain  and  report  the 
amount  of  money  due  each  and  every  fund  and  account  in 
the  hands  of  such  county  treasurer,  •  •  •  and  the  exact 
amount  of  each  of  such  funds,  where  the  same  are  or  have 
been  kept,  and  whether,  if  not  kept  in  the  office  occupied  by 
the  county  treasurer,  they  have  been  deposited  in  any  bank 
or  bulks,  or  with  any  person  or  persons  ;  to  inquire,  ascer- 
tain and  report  what  interest,  if  any,  has  been  paid  or  agreed 
to  be  paid,  directly  or  indirectly,  for  said  funds  by  said  bank 
or  banks,  or  other  person  or  persons  with  whom  said  funds 
may  be  found  to  have  been  left  or  deposited." 

By  the  act  of  1889,  sections  12i8-51,  Mills'  Ann.  Stats., 
it  is  made  a  felony  for  a  county  treasurer  to  convert  to  his 
own  use  in  any  way  the  public  moneys  in  his  hands,  or  to 
loan  the  same,  with  or  without  interest. 

Section  1250  provides  that  "  if  any  such  officer  •  *  • 
shall  make  any  contract  or  agreement  with  any  person  or 
persons,  bodies  or  body  corporate,  or  otJler  association,  by 
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which  such  oEScer  •  •  •  ia  to  derive  any  benefit  or  advau- 
tage,  directly  or  indirectly,  from  the  deposit  with  such  person 
•  •  "  of  any  moneys  or  valuable  securities  held  by  such 
officer  *  •  •  by  virtue  of  his  office  •  •  *  such  contract 
shall,  as  to  such  officer  •  •  "  be  utterly  nuU  and  void ;  but 
the  person  or  persons,  body  or  bodies  corporate,  or  other 
association,  shall  be  liable  to  the  county  •  •  *  in  an  action 
for  the  recovery  of  all  auch  benefits  or  advantage  as  would, 
by  the  terms  of  such  contracts  or  agreement,  have  accrued 
to  such  officer  "  *  *;  and  payment  to  the  officer  *  •  •  shall 
not  protect  the  person  or  persons,  body  or  bodies  corporate, 
or  other  association,  against  an  action  of  recovery  brought 
by  the  county  *  •  *  whose  funds  are  so  deposited." 

The  condition  of  the  bond  he  is  required  to  give  before 
entering  upon  the  duties  of  his  office,  as  provided  by  sec- 
tion 886,  is  in  legal  eSect,  a  guarantee  on  the  part  of  the 
sureties  that  the  treasurer  wiU  faithfully  perform  the  duties 
thus  fixed  and  prescribed  by  the  statute.  It  will  be  seen 
that  these  provisions  merely  prescribe  the  duties  of  the  county 
treasurer  in  collecting  and  disbursing  the  public  revenues,  and 
do  not,  like  sec.  12,  art.  10  of  the  constitution,  which  pre- 
scribes the  responsibility  of  the  state  treasurer,  "  in  direct 
terms  or  by  their  tenor  "  subject  him  to  an  absolute  liability 
as  an  insurer  of  the  money  so  collected,  or  impose  upon  him 
a  responsibility  in  regard  thereto  other  than  that  which  the 
rules  governing  the  relation  of  bailee  sanction  and  approve. 
In  U.  S.  V.  Thomas,  mpra,  Mr,  Justice  Bradley,  in  discussing 
the  general  rule  of  official  obligation,  as  imposed  by  law,  said  : 

"  The  basis  of  the  common-law  rule  is  founded  on  the  doc- 
trine of  bailment.  A  public  officer  having  property  in  his 
custody  in  his  official  capacity  is  a  bailee ;  and  the  rules  which 
grow  out  of  that  relation  are  held  to  govern  the  case.  But 
the  legislature  can  undoubtedly,  at  its  pleasure,  change  the 
common-law  rule  of  responsibility.  •  •  •  Where,  however,  a 
statute  merely  prescribes  the  duties  of  the  officer,  as  that  he 
shall  safely  keep  money  or  property  received  or  collected  and 
shall  pay  it  over  when  called  upon  to  do  so  l^  His  proper 
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authority,  it  cannot,  without  more,  be  regarded  as  enlarging 
or  in  any  way  affecting  the  degree  of  hia  responsibility.  The 
mere  prescription  of  duties  has  nothing  to  do  with  the  ques- 
tion as  to  what  Bhall  constitute  the  rule  of  responsibility  in 
the  discharge  of  those  duties,  or  a  legal  excuse  for  the  non- 
performance of  them,  or  a  discharge  from  their  obligation. 
The  common  law,  which  is  common  reason,  prescribes  that ; 
and  statutes,  in  subordination  to  their  terms,  are  to  be  con- 
strued agreeably  to  the  mles  of  the  common  law." 

My  conclusion  is  that,  while  the  provisions  of  our  statute 
in  relation  to  a  county  treasurer  do  not  constitute  him  an 
insurer  of  the  money  that  comes  into  his  hands,  yet  when 
construed  in  connection  with  the  nature  of  the  trust  imposed 
upon  him,  affecting  as  it  does  the  welfare  of  the  public,  their 
intention  manifestly  is  to  exact  the  utmost  iidelity  and  the 
exercise  of  such  a  degree  of  care  on  his  part  in  the  safe  keep- 
ing and  preserv'ation  of  the  same  as  is  commensurate  with 
the  importance  of  the  duties  imposed;  that  is,  the  highest 
care  known  to  the  law,  such  as  a  very  prudent  man  exercises 
in  the  management  of  his  most  important  affairs.  State  v. 
Houtton,  luprai  MeOlure  v.  La  Plata  County,  supra. 

I  think  this  view  is  consonant  not  only  with  the  principle 
of  justice  and  fairness  that  is  recognized  as  the  controlling 
consideration  in  all  business  dealings  between  individuals, 
but  will  best  conserve  the  interests  of  the  public  and  better 
insure  the  faithful  performance  of  their  official  duties  on  the 
part  of  its  fiscal  ^ents.  It  is  a  matter  of  general  knowledge 
that  prudent  and  cautions  business  men  not  only  do,  but  in 
the  transaction  of  their  financial  affairs  are  obliged  to  resort 
to  the  banks  of  the  country  as  the  only  depositaries  with 
whom  they  can  place  their  money  with  the  assurance  that 
unless  some  unforeseen  contingency  happens,  it  will  be  safe 
and  available  when  needed.  And  why  should  not  a  practice 
thus  universally  approved  and  adopted  by  business  men  in 
the  mani^ement  of  their  private  affairs,  and  shown  by  expe- 
rience to  be  the  safest  and  surest  way  of  protecting  large 
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Bums  of  money  from  loss,  be  followed  in  the  handling  and 
administration  of  the  public  finances? 

The  right  of  a  county  treasurer  to  deposit  the  public 
money  in  a  bank  for  safe  keeping  is  tacitly  recognized  by 
our  statutes  and  pradence  and  caution  dictate  that  he  should 
do  so,  when,  as  disclosed  in  this  case,  the  county  fails  to  fui^ 
nifih  him  a  safe  place  in  which  to  keep  it.  It  would  be  gross 
negligence,  amounting  to  recklessness,  to  keep  it  on  Ms  per- 
son, or  in  his  office,  unless  supplied  with  adequate  and  safe 
means  for  its  preservation.  For  a  loss  occurring  under  such 
conditions  he  would  be  clearly  liable.  And  if,  under  such 
circumstances,  he  exercises  the  strictest  care  in  selecting  a 
bank  of  unquestioned  solvency  in  which  to  deposit  the  pub- 
lic money,  and  being  guilty  of  no  fault  ia  leaving  it  there, 
and  the  money  is  lost  through  the  unexpected  failure  of  the 
depositary,  it  seems  to  me  unfair,  unwise  and  unjust  to  hold 
him  and  his  sureties  liable  for  the  money  so  lost. 

Ab  stated  by  the  Chief  Justice  in  the  majority  opinion, 
out  of  the  four  cases  in  which  this  defense  has  been  passed 
on,  in  but  one — Yorh  County  v.  Watton,  lupra,  has  it  been 
upheld.  Yet,  it  ia  also  true  that  in  neither  of  the  other  three 
was  the  decision  by  a  full  bench ;  and  in  two,  there  was  an 
express  dissent. 

A  careful  reading  of  these  cases  convinces  me  that  the 
weight  of  authority  is  not  always  determined  by  the  numer- 
ical preponderance  of  decisions.  Attention  is  also  directed 
to  sec.  8778,  Mills'  Ann.  Stats.,  as  having  some  bearing  upon 
the  question.  I  cannot  see  wherein  the  treasurer's  liability 
is  affected  by  its  provisions.  If  it  be  true  that  the  county 
cannot  legally  collect  from  the  treasurer,  or  his  sureties, 
moneys  lost  without  his  negligence,  it  follows  that  to  that 
extent  they  are  "  unavailable  "  within  the  provision  of  the 
statute,  and  the  county  is  expressly  exempted  from  respon- 
sibility therefor. 

That  the  defendant  Gartley  did  exercise  that  high  degree 
of  care  and  caution  exacted  of  him  as  a  bailee  of  the  public 
money  in  the  matter  of  the  deposit  in  question,  ia  shown  by 
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the  averments  in  the  special  answer.  The  motion  for  judg- 
ment on  the  pleadings  admits  the  truth  of  those  averments. 
In  my  opinion  they  constitute  a  complete  defense  to  the 
action.  I  think,  therefore,  the  judgment  ought  to  be  reversed 
upon  both  grounds. 


[Ho.  8487.] 

The  People  of  the  State  of  Colorado  ex  kel.  Jeeomb 
T.  The  REOENts  op  the  State  University. 

1.  State  DNrvBBSiTT, 

The  location  of  the  stato  university  ib,  by  tlie  cooBtJtntion,  eBtablished 
at  Boulder,  and  cannot  be  changed  except  by  conatitutional  amend- 

5.  Same. 

Except  as  limited  by  the  coDHtltution,  the  general  assembly  has  poner 
to  alter  or  take  away  the  rights  and! ranchisea  of  the  state  UDiversity. 

3.  FsAirciiiBES. 

Grants  uf  rights  and  privjleges  by  the  Boverelgn  authoilty  to  corpora- 
tions are,  when  accepted,  francfaiaeB. 

i.  (Jco  Wabbajito — District  Attomnev — Belatob. 

The  diati'ict  attorney  may  inatitat«  proceedings  In  the  nature  of  quo 
tDOrranto  upon  his  own  responsibility,  and,  if  upon  request  he  re- 
fuses BO  to  do,  a  piivate  person,  as  relator,  may  In  a  proper  case 
institute  them  without  leave  of  courL  After  complaint  filed  by  a 
private  person,  as  relator,  it  la  the  duty  of  the  court  to  determine 
whether  he  hsd  a  right  to  commence  the  proceedings  or  has  a  right 
further  to  maintain  them. 

6.  State  UHiTKBsrrY. 

The  regents  of  the  state  university  have  no  power  to  maintain  the  medi- 
cal department  of  the  university  at  any  place  other  than  at  Boulder. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  A.  E.  Pattison,  Mr.  Oscae  Reuter  and  Mr.  L.  W. 
HoYT,  for  appellant. 

The  Attorney  General  (Mr.  Calvtn  E.  Reed  and 
Mt.  Geobge  H.  Thorne,  of  counsel)  Mr.  W.  L.  Mubfhbee, 
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Mr.  Moses  Hallett,  Mr.  Hcgh  BoioiE  and  Mr.  W.  H. 
Bbyant,  for  appellees. 

Me.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  in  the  nature  of  quo  warranto  under 
section  289  of  the  code  of  1887,  and  is  prosecuted  in  the 
name  of  The  People  of  the  State  of  Colorado  on  the  relation 
of  Frank  Jerome,  a  private  citizen  of  the  state,  and  a  resi- 
dent freeholder  and  taxpayer  of  Arapahoe  county.  Its  ob- 
ject is  to  exclude  the  defendant  corporation  (the  regents  of 
the  university  of  Colorado)  from  tlie  exercise  of  a  franchise 
alleged  to  be  unlawfully  usurped  by  it. 

The  material  facts  are  not  in  controversy.  By  section  5 
of  article  8  of  oar  constitution,  the  state  university  is 
located  at  Boulder,  and  under  the  decision  of  this  court  In 
re  Slatd  Institutions,  9  Colo.  626,  its  location  cannot  be 
changed  except  by  constitutional  amendment.  Under  sec- 
tion 12  of  article  9  the  regents  of  the  university  are  consti-  , 
tuted  a  body  corporate  to  be  known  by  the  name  of  "  The 
regents  of  the  university  of  Colorado."  To  this  corporation 
section  14  of  the  same  article  confides  the  general  super- 
vision of  the  university  and  exclusive  control  of  the 
university  funds  and  appropriations.  Chapter  128  of  Mills' 
Annotated  Statutes  (Gen.  Stat«.  1883,  chap.  112)  is  but  an 
enactment,  in  these  particulars,  of  the  constitutional  pro- 
visions, and,  of  course,  adds  nothing  thereto.  By  section 
4595  MUls'  Ann.  Statutes  (Gen.  State,  sec.  3449)  the  uni- 
versity shall  include  certain  designated  departments  and 
such  other  departments  as  the  board  of  regents  may  deter- 
mine; but  tlie  board  is  not  required  to  establish  these  de- 
partments (except  the  normal  and  preparatory)  until  such 
time  as,  in  their  judgment,  the  wants  and  necessities  of  the 
people  require  it. 

Pursuant  to  this  authority,  the  regents,  several  years  prior 
to  1892,  established  at  Boulder  a  medical  department  of  tlie 
university,  consisting  of  a  three  years'  course  with  a  full 
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and  complete  syBtem  of  inBtmction ;  bnt,  as  they  claim,  ow- 
ing to  lack  of  clinical  facilities  at  that  town,  the  department 
was  not  a  aaccesB.  After  a  thorough  conalderation,  the  re- 
gents concluded  that  it  would  be  best  for  the  university  to 
haTfl  the  last  two  years  of  the  medical  course  conducted  in 
Denver,  about  thirty  miles  &om  Boulder,  the  constitutional 
seat  of  the  unirerBity. 

To  this  end,  at  a  meeting  of  the  board  on  April  6,  1892, 
the  following  resolution  was  unanimously  adopted ; 

**  Resolved,  that  the  medical  faculty  may  conduct  their 
lectures  in  Denver  for  said  two  years "  (i.  e.  the  last  two 
years  of  the  course)  "  with  the  understanding  that  the  appro- 
priation heretofore  granted  to  the  medical  department  shall 
not,  on  that  account,  be  increased ;  and  this  resolution  is 
with  the  further  understanding  that  all  graduating  exercises 
shall  be  held  at  the  university  proper,  and  that  the  instruc- 
tion for  tiie  first  year  of  the  course  shall  be  given  at  the 
imiversity ;  that  this  resolution  shall  remain  in  force  until 
satisfactoiy  clinical  advantages  can  be  had  at  the  university." 

Acting  under  this  vote  of  the  board,  the  last  two  years  of 
the  medical  course  have  since  that  time  been  conducted  at 
Denver,  and  not  at  Boulder;  and  the  teaching  and  other 
instruction  therein  have  been  done  at  Denver,  without  in- 
creased cost  to  the  university.  The  graduating  exercises 
are  held,  the  degrees  conferred,  the  business  office  kept,  and 
the  entire  first  year's  course  conducted,  at  Boulder. 

It  is  claimed  by  the  relator  that  such  resolution  of  the 
board,  and  its  sabeequent  conduct  in  giving  effect  thereto^ 
were  unauthorized  and  constituted  an  usurpation  by  tiie 
board  of  a  franchise  which  it  did  not  lawfully  possess. 

Upon  the  foregoing  facts  being  presented  to  the  district 
court  of  Arapahoe  county,  it  dismissed  the  proceedings  at 
the  cost  of  the  relator,  and  he  thereupon  brought  the  case 
1^  appeal  to  this  court. 

The  main  questions  in  the  case  are :  Does  the  manner  of 
teaching  medicine  in  Denver  practically  amount  to  the  con- 
dncting  of  a  medical  department  of  the  university  at  Den- 
VOL.  XXIV — 12 


b,GoogIc 


178  People  v.  Regents.  [April  T., 

ver,  and  tlie  removal  thereof  from  Boulder,  and,  if  so,  do  the 
right  and  power  (undoubtedly  existing)  of  estaUishiog  a 
medical  department  at  Boulder  include  or  imply  the  author^ 
ity  to  teach  medicine  at  Denver  as  an  incident  of  the  former 
power  ?  Two  preliminary  questions  are  urged  upon  us  by 
the  appellee :  fint,  the  relator  has  no  right  to  institute  or 
prosecute  this  proceeding ;  second,  this  court  has  no  juris- 
diction to  entertain  this  appeal.  These  propositions  are  con- 
sidered in  their  inverse  order. 

1.  Confessedly,  imless  the  determination  of  a  constitu- 
tional question  is  necessary  to  the  decision  of  the  contro- 
versy, or  a  franchise  is  involved,  jurisdiction  does  not  attach. 
Possibly,  the  two  grounds  might  be  considered  together, 
but  the  former  may  be  left  until  the  main  question  in  the 
case  is  reached. 

The  appellee  strenuously  contends  that  there  is  no  such 
question  as  a  franchise  in  the  case,  and  cites  a  large  number 
of  authorities  in  support  of  its  position.  Some  of  these 
authorities  are  not  in  point,  because  they  relate  merely  to 
the  acts  of  public  officers,  engaged  as  agents  of  the  govern- 
ment, and  acting  as  individuals,  in  the  conduct  of  state 
affairs.  Under  the  constitutional  provision  already  cited, 
the  regents  of  the  university  of  Colorado  are  expressly  made 
a  body  corporate.  It  is  true  that  defendant  is  a  public,  and 
not  a  private,  corporation,  and  that  its  rights  and  franchises 
are  not  vested  in  the  sense  that  they  may  not  be  altered  or 
altogether  taken  away  by  the  general  assemUy,  except  in  so 
far  as  limited  by  the  constitution,  yet  its  various  fouctions 
of  administration  affecting  the  public  are  franchises  conferred 
by  the  constitution  and  the  general  assembly,  just  as  much 
as  though  the  corporation  was  a  private  one,  and  are  fran- 
chises in  the  same  sense  (subject  to  alteration)  that  the 
various  functions  of  a  private  corporati(Hi  are  franchises. 
The  right  of  the  defendant  to  be  a  corporation  is  a  franchise  ; 
and  while  the  gnmt  in  the  one  case  to  a  private  corporation 
is  attended  with  the  incident  of  inviolalnlity  by  the  state,  if 
the  grant  includes  a  contract,  and  in  the  other  case  of  a  pub- 
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lie  corporation  no  Biich  results  follow; — ^nerertheless,  the 
riglits  and  privileges  conferred  in  both  cases  are  giants  by 
the  sovereign  authority,  and  when  accepted  and  exercised  by 
a  corporation,  paldio  or  private,  are  franchises.  While  it  is 
also  true  that  many,  if  not  most,  of  the  things  which  the 
defendant  corporation  may  do  in  and  about  the  supervision 
of  the  university  may  be  done  by  private  individuals  with 
respect  to  private  schools  or  colleges  conducted  by  them, — 
and  if  done  by  the  latter  are  not  franchises, — yet  when  done 
by  the  defendant  in  its  public  corporate  capacity,  are  fran- 
chises. 4  Thompson  on  Corporations,  §§  5335,  5383 ;  US' 
ffentt  V.  McConneil,  5  Neb.  423;  lUgentt,  etc.,  u.  Board  of 
Sdueation,  iWicii.  212;  The  People  v.  Trvsteet  of  Geneva 
College,  5  Wend.  211 ;  State  ex  rel.  v.  Regentu  of  the  Uni- 
veraity,  55  Kan.  S89. 

2.  We  have  been  favored  with  sn  elaborate  treatise  upon 
some  of  the  phases  of  the  law  of  quo  learranto,  and  a  long 
list  of  authorities  is  called  to  our  attention  to  the  pointe  that 
this  relator  cannot  iile  an  information  without  leave  of  court, 
and  that  he  has  not  shown  sufGcient  interest  to  maintain  the 
proceeding.  We  appreciate  the  diligence  and  learning  of 
counsel  in  these  particulars,  but,  in  our  view,  much  of  the 
discuBsicm  is  not  relevant.  Counsel  concede  that  under  the 
provisions  of  our  code  leave  of  court  is  not  required  at  all 
when  the  district  attorney  acts  upon  his  own  responsibility. 
If,  upon  request,  he  refuses  to  act,  a  private  person,  as  relator, 
may  in  a  proper  ease  institnte  the  proceeding  without  obtain- 
ing leave  of  court  in  the  first  instance.  But  after  the  com- 
plaint is  filed,  the  court  may  then  determine,  and  it  is  ita 
doty  to  determine,  whether  the  private  relator  has  the  right 
to  institate  the  proceeding  at  all,  or  the  right  further  to 
Doaintun  it. 

In  the  case  at  bar,  the  facts  are  that  the  district  court  per- 
mitted the  relator  to  file  his  complaint ;  at  least,  we  must 
assume  that  such  permission  was  given  from  its  conduct  of 
the  case.  No  objection  was  made  by  the  defendant  in  any 
fonn,  either  by  motion,  demurrer,  or  answer,  to  the  right  of 
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the  relator  either  to  bring,  or  prosecute,  the  proceeding. 
Upon  the  contraiy,  it  filed  its  answer,  and  upon  the  issues 
of  &ct  thus  joined,  the  court  proceeded  to  a  hearing  of  evi- 
dence, of  both  parties,  and  decided  the  cause  upon  its  merits. 
This  conduct  of  the  defendant  operates  as  a  waiyer — bo  &r 
as  a  party  may  waive  such  a  question — of  the  objection  it 
now  makes  for  the  first  time  upon  appeal  to  the  right  of  the 
relator  to  bring  and  maintain  this  proceeding. 

While  it  may  be  true  that  in  this  state  the  general  doctrine 
is  established  (^People  ex  rel.  v.  Grand  River  Bridge  Co.,  18 
Colo.  11)  that  a  purely  private  person  may  not,  as  a  matter 
.  of  right,  prosecute  an  information  under  our  code  to  correct 
wrongs  done  to  the  public,  but  is  confined  to  cases  where 
the  injury  peculiarly  affects  him;  yet  the  authorities  seem 
to  be  unanimous  that  when  once  the  discretion  of  the  court 
in  which  ttie  proceeding  is  brought  has  been  exercised,  and 
permission  given  to  relator  to  file  an  information,  such  dis- 
cretion is  exhausted,  and  may  not  be  recalled ;  but  on  the 
contrary,  the  court  must  then  proceed  to  determine  the  con- 
troveroy,  the  same  as  any  other,  upon  the  law  and  the  facta. 
High  on  Extraordinary  Remedies,  §  806. 

Bat  under  our  practice,  whatever  the  general  role  may  be 
in  other  cases,  where  the  unlawful  assumption  of  a  franchise 
is  charged  against  the  regents  of  the  univereity,  there  is 
manifest  propriety,  if  not  necessity,  in  holding  that  a  proceed- 
ing to  correct  the  wrong  should  be  in  the  control  of  a  private 
part,y,  subject  to  the  supervisory  power  of  the  court.  For 
by  sec.  4610  Mills'  Ann.  Stats.  (Gen.  Stats,  sec.  3464)  the 
attorney  general  is  made  the  legal  adviser  of  the  board  of 
regents,  and  it  is  his  duty  to  institute,  prosecute  and  defend 
all  suits  in  its  behalf ;  and  though,  under  our  code  (sec.  289) 
the  district  attorney,  and  not  the  attorney  general  (-4.,  T.  ^ 
S.  F.  R.  R.  Co.  V.  The  People,  6  Colo.  60),  is  the  proper  officer 
to  institute  proceedings  in  quo  warranto  in  the  inferior  oourts, 
and  he  may  also  under  section  1551,  Mills'  Ann.  Stats.  (Gen. 
State,  see.  1056)  follow  the  case  into  the  supreme  court;  — 
still,  whenever  the  cause  reaches  the  supreme  court,  the  attor- 
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D^  geneial,  under  sec.  1T83,  Mills'  Ann.  Stats.  (Gen.  Stats, 
aec  1344),  would  at  ouce  be  entitled,  from  that  time,  to  con- 
trol its  fiuiher  prc^j^ss.  Unless,  therefore,  the  proceeding 
maybe  maintained  by  a  private  party,  it  will  be  readily  seen 
that  there  might  be  a  miscarrit^  of  justice,  for  if  the  attor- 
ney general,  with  the  inconsistent  duties  imposed  by  law 
upon  him  of  representing  both  parties  to  the  controversy, 
should  conclude  to  act  in  the  double  capacity,  or  for  any  rea- 
son coDclude  that  the  regent  should  not  be  disturbed,  there 
wonld  be  no  practical  way  of  correcting  the  wrong,  however 
flagrant  might  be  the  conduct  of  which  the  regents  were 
guilty. 

3.  Coming  now  to  the  principal  question,  we  do  not  find 
mach  difficulty  in  its  determination.  Counsel  for  appellee 
with  plausilnlity  argue  that  the  question  is  not  so  much  one 
of  power  as  of  expediency,  and  that  in  all  questions  of  ad- 
ministration the  regents  are  given  a  discretion,  with  which 
a  private  person  may  not  interfere,  and  over  which  the  courts 
have  no  control. 

In  many,  if  not  in  most,  of  the  great  universities,  the  pol- 
icy is  to  concentrate  at  one  central  seat  every  part  of  all  their 
departments.  Whether,  in  the  case  at  bar,  the  regents  have 
acted  wisely  and  for  the  best  Interests  of  the  university  and 
of  the  public,  is  not  a  matter  for  our  consideration.  As  we 
regard  it,  the  question  before  us  is  whether,  nnder  the  con- 
stitution and  statutes  of  this  state,  the  regents  have  the  power, 
or  the  franchise,  to  teach  medicine,  or  conduct  the  medical 
school  of  the  nniversity,  at  any  place  outside  of  Boulder. 

While  the  resolution  hereinbefore  set  out  contemplates  the 
teaching  for  the  last  two  years  of  the  course  at  Denver  as  a 
temporary  expedient,  and  only  until  suitable  hospital  and 
clinical  &cilities  are  furnished  at  Boulder,  the  record  abun- 
dantly discloses  that  no  such  focilitics  exist  there  now,  or  are 
likely  ever  to  exist,  so  as  to  call  for  a  change  from  this  so- 
called  temporary  arrangement.  That  the  oonductii^  of  the 
last  two  years  of  the  course  in  Denver  is  practically  a  re- 
moval of  liie  medical  department  from  Boulder,  scarcely 
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admits  of  a  reasonable  doubt.  The  first  year's  coiuBe  is 
still  pursued  at  Boulder,  but  the  iustniction  there  giveu  is 
chiefly  such  aa  might  be  imparted  in  the  other  departments 
o£  the  university.  Indeed,  provision  is  made  whereby,  upon 
certain  conditions,  one  may  receive  a  degree  without  ever 
having  taken  the  first  year's  couise  at  Boulder,  so  that,  piao- 
ticaliy,  one  may  be  graduated  from  the  medical  department 
without  ever  having  been  present  at  the  university  at 
Boulder,  except  possibly  upon  commencement  day  to  receive 
his  diploma,  and  even  this  is  not  a  positive  requirement 
The  defendant,  therefore,  having  substantially  removed  the 
medical  department  to  Denver,  the  question  recuts,  has  it 
the  power  so  to  do?  So  far  as  we  are  advised,  t^ere  is  no 
precedent  exactly  in  point; — that  is,  where  such  an  attempt 
was  made  by  a  public  corporation,  or  by  the  managing  board 
of  a  state  educational  institution. 

In  the  case  of  The  People  ex  ret.  Regents  v.  The  Auditor 
General,  17  Mich.  161,  the  legislature  had  provided  for  the 
payment  of  a  tax  to  the  regents  of  the  university,  upon  con- 
dition that  they  carried  into  effect  a  prior  law  of  the  state 
providing  that  there  should  always  be  at  least  one  professor 
of  homeopathy  in  the  department  of  medicine.  The  regents 
claimed  to  have  complied  with  this  provision  by  adopting 
resolutions  organiziog  in  the  department  of  medicine  a 
school  called  the  Michigan  School  of  Homeopathy  which, 
however,  was  to  be  located  at  some  suitable  place,  to  be  se- 
lected by  the  regents,  other  than  Ann  Arbor,  which  was  the 
seat  of  the  university  and  where  the  medical  department  of 
the  university  had  previously  been  oi^anized  and  still  ex- 
isted. 

In  a  proceeding  by  mandamuB  brought  by  the  regents  to 
compel  the  auditor  general  to  pay  the  tax,  the  supreme 
court  held  that,  considering  the  legislation  of  that  state,  it 
was  fairly  within  the  contemplation  of  the  leg^atuie  in 
providing  for  this  tax  that  the  new  professorship  should  be 
established  at  the  same  place,  viz  :  at  Ann  Arbor,  where  tiha 
ouiveisity  and  the  medical  department  were  located.  There- 
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fore  the  regents,  not  having  complied  with  the  conditiona 
unpoeed  by  the  dcmor  of  the  tax,  were  not  entitled  to  the 
gift. 

The  precise  question  here  raised  was  not  there  decided! 
but  in  the  Bepsrate  opinions  of  three  members  of  the  court 
much  light  is  thrown  upon  the  principle  which  should  con- 
trol the  decision  here.  Mr.  Justice  Campbell  was  in  favor 
of  granting  the  writ  upon  the  broad  g^und  that  the  regents 
had  the  power  to  locate  any  department  of  the  university  at 
any  place  in  the  state  where  they  saw  fit;  while  Mr.  Justice 
Christiancy  was  of  the  opinion  that  the  university  having 
beea  located  at  Ann  Arbor  by  the  legislature,  it  was  beyond 
the  power  of  the  r^j^ents  to  establish  any  part  of  any  depart- 
ment elsewhere,  without  legislative  permission  to  that  effect. 
The  reasons  given  in  Mr.  Justice  Graves's  opinion  are  to  the 
same  purport,  although  the  writ  was  refused  upon  the 
ground  that  the  regents  had  not  complied  with  the  condition 
imposed  by  the  legislature. 

The  case  of  Me  People  v.  Trustees  of  Geneva  College,  supra, 
if  the  same  rule  applies  to  public  as  to  private  corporations, 
Bs  we  tiiink  it  does,  is,  as  to  the  question  we  are  now  con- 
sidering, in  point.  Geneva  college  was  incorporated  under 
the  laws  of  New  York,  and  by  its  charter  was  located  at  the 
Tilli^  of  Geneva.  It  established  a  medical  school  in  New 
York  city,  and  there  conducted  a  school  of  medicine ;  where- 
upon  the  attorney  general  filed  an  information  in  the  nature 
of  quo  warranto  charging  that  the  trustees  were  exercising, 
or  usniping,  franchises  without  authority  of  law.  In  an 
able  opinion  by  Chief  Justice  Savage  it  was  held  that  the 
college  was  unlawfully  usurping  a  franchise  in  the  appoint- 
meat  of  a  medical  faculty  for  the  purpose  of  giving  instruc- 
tion in  medicine  in  the  city  of  New  York.  The  entire  opin- 
ion is  inter^ting  and  instructive  upon  this  and  other  branches 
of  the  case  before  us.  Upon  the  principal  question  in  the 
case  the  Chief  Justice  said : 

"This  corporation,  by  the  very  terms  of  its  charter,  is 
restricted  as  to  place,  as  much  so  as  is  the  Bank  in  Geneva. 
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Suppose  the  Bank  of  Geneva  were  to  estaUish  an  office  of 
discoonti  and  deposit  in  the  city  of  New  York,  ooTild  they 
justify  such  a  proceeding?  It  may  be  answered  ihat  the 
charter  of  this  hank  contains  an  express  prohiUtion  against 
carrying  on  business  elsewhere ;  but  without  such  prohibi- 
tioQ,  there  would  be  no  question  on  the  subject,  and  it  would 
be  no  answer  to  say  that  the  bills  are  signed  in  Geneva; 
and  yet  the  cases  would  be  precisely  parallel.  The  s^fning 
of  the  degree  gives  no  more  locality  to  the  business  of  in- 
struotioQ,  than  the  signing  of  a  bank  bill  does  to  the  operar 
tion  of  discounting  a  note.  It  is  at  Geneva,  if  anywhere, 
that  the  defendants  have  an  existeitoe  and  the  capacity  to 
appoint  professors  and  give  instruction,  as  well  as  to  sign  the 
diploma.  Corporations  take  nothing  by  implication;  certain 
powers  are  indeed  incidental  to  the  principal  husiness  to  be 
carried  on,  but  the  instruction  of  youth  at  Geneva  ly  no 
means  requires  or  justifies  the  establishment  of  a  branch  in 
the  city  of  New  York.  If  one  branch  of  the  business  may 
be  carried  on  out  of  the  village  of  Geneva,  the  whole  may, 
and  Geneva  college  may  locate  herself  anywhere  in  the  state ; 
nay,  in  every  town  in  the  state.  Such  a  claim  would  be  pre- 
posterous and  absurd,  yet  equally  well  founded  in  legal  right 
with  the  claim  we  are  now  examining.  •  •  •  The  informa- 
tion in  this  case  is  not  against  certain  persons  assuming  to 
exercise  corporate  powers  without  authority,  but  against  a 
corporation  claiming  the  exercise  of  powers  not  c<Miferred 
upon  it  by  its  charter.  That  the  college  does  not  possess  the 
power  claimed,  seems  to  me  most  manifest." 

In  principle  we  see  no  distinction  between  that  case  and 
tiie  one  at  bar.  Our  constitution  confirms  the  location  of 
the  university  of  Colorado  at  Boulder,  and  our  statute  but 
reaffirms  it.  The  location  of  the  university  includes  all  ita 
departments  and  every  part  thereof.  With  the  wisdom  of 
this  policy,  we  repeat,  we  are  not  now  concerned.  It  is  con- 
ceded to  be  a  part  of  our  state  history  that  the  location  of 
the  university  was  not  "solely  the  result  of  a  selection  of 
the  fittest  place  for  such  an  institution,  hut  was  lai^ely  the 
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result  of  the  claims  made  and  enforced  by  tibat  particular 
sectioD  of  the  stAte  to  have  one  of  the  great  inatitutions  of 
the  Btate  located  ia  its  midst."  This  has  its  bearing,  and 
eboold  have  its  influence,  upon  the  inteipretation  to  be  given 
to  the  langu^;e  of  the  constitution — ^if  of  doubtfid  import — 
but  in  this  case  the  meaning  is  so  plain  and  clear  that  it 
needs  not  the  aid  of  contemporaneous  history  to  interpret  it. 

In  In  re  State  Institutions,  supra,  this  court  recognized 
that  the  location  of  these  institutions,  including  the  uni- 
versity, was  confirmed  by  the  constitution.  If  the  regents 
have  ihe  power  to  remove  a  part  of  any  of  the  departments 
of  the  university,  it  follows  that  they  have  the  power  to 
remove  the  entire  department.  If  they  have  the  right  to 
remove  an  entire  department,  they  also  have  power  to  remove 
all,  or  such  of  the  departments  as  they  may  determine.  To 
Bay  they  have  any  such  power  would  be  equivalent  to  declar- 
ing that  they  might  remove  the  entire  univereity  from 
Boulder,  and  thus  override  the  constitution  itself,  and  render 
nugatory  the  efforts  of  those  by  whom  the  location  was 
secured.  The  fact  that  the  regents  keep  their  business 
office  at  Boulder,  tJiat  commencement  exercises  are  held 
there  and  diplomas  awarded  and  fees  received  and  accounts 
kept,  is  not  a  compliance  with  the  mandate  of  the  constitu- 
tion that  the  university  located  at  Boulder  is  the  university 
over  which  they  have  supervisoiy  power.  To  retain  the 
shell  at  Boulder,  while  the  real  work  of  the  university,  or  of 
any  of  its  integral  parts,  is  done  elsewhere,  would  be  an 
evasion  of  the  letter  and  spirit  of  the  statutes  and  the  con- 
stitution. That  instrument  indeed  gives  to  the  regents  the 
general  supervision  of  the  university,  but  this  does  not  in- 
clude the  power  to  establiah  the  university,  or  change  its 
location,  in  whole  or  in  part,  as  previously  fixed  by  the  con- 
stitution and  statutes  of  the  state.  Their  supervision  must 
relate  to,  and  be  confined  to,  the  university  and  all  its  de- 
partments, as  located  at  Boulder,  and  not  elsewhere. 

The  judgment  of  the  district  court,  therefore,  is  reversed, 
and  t^  cause  remanded  with  inatructioos  to  grant  the  writ 
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prayed  for  by  the  relator  ezcludii^  the  defendant  oorpora- 
tioQ  from  exercising  the  franchise  of  leaching  medicine  at 
Denver. 

Hevened. 


[No.  t77«.] 

The  People  op  the  State  op  Colorado  bx  bel.  Bax- 

TBB  V.  The  Coijet  op  Appeals. 

JnBIBDICTIOH. 

This  court  canaot  luider  the  guise  of  Its  superriaory  power  over  sabor- 
dinbte  oouTta  review  a  judgment  of  the  court  of  appeals  giTsn  in  a 
case  regularly  before  It,  on  tlie  ground  that  it  erred  In  its  estjm*- 
tion  of  the  weight  of  the  eridence. 

Original  Proceeding. 
Application  for  a  writ  of  Certiorari. 

Mr.  John  C.  Fitnam,  for  petitioner. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  comt. 

This  is  an  original  proceeding  instituted  for  the  purpose 
of  removing  from  the  court  of  appeals  into  thia  court  the 
record  in  case  No.  1,105,  entitled,  Joseph  N,  Baxter  t.  Wil- 
liam Deutsch.  The  application  is  based  upon  the  ground 
that  the  court  of  appeals  exceeded,  or  abused,  ito  jurisdiction 
in  reversing  the  judgment  of  the  trial  court.  The  facts 
alleged  in  support  of  this  claim  are,  in  brief,  as  follows : 

The  suit  -was  originally  commenced  in  the  district  court 
of  Arapahoe  county  by  petitioner  Baxter  as  assignee  of 
Braun  and  Bochow,  to  recover  certain  commissions  alleged 
to  be  due  them  as  agents  of  Deutsoh,  in  negotiating  a  sale  of 
certain  real  property  to  Oscar  Renter,  such  commission  to 
be  one  half  of  all  forfeited  payments.  It  appears  that  Renter 
paid  Deutsch  $1,000,  to  be  forfeited  in  case  he  did  not  com- 
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plete  the  purchase.  The  purchase  was  not  completed,  al- 
though it  further  appears  that  Renter  tendered  the  halaiice 
of  the  contract  price,  which  being  refused,  he  hroi^ht  suit 
for  specific  performance.  Pending  that  litigation  the  $1,000 
was  refunded  to  Reuter,  and  thereupon  the  suit  was  dis- 
missed. The  amount  sought  to  be  recovered  in  the  present 
action  was  the  one  half  of  the  $1,000  upon  the  ground  that 
Hie  same  had  been  forfeited. 

The  defenses  interposed  were  that  Braun  and  Boohow 
were  actii^  in  a  double  capacity,  being  at  the  same  time 
agents  for  Reuter ;  and  further,  that  the  $1,000  had  not  been 
forfeited.  The  trial  court,  having  determined  these  issues 
in  favor  of  plaintiff  upon  conflicting  testimony,  it  is  claimed 
that  the  court  of  appeals  was  precluded  from  disturbing  such 
findJTig  by  the  well  settled  rule,  so  frequently  announced  by 
this  court,  and  also  by  the  court  of  appeals,  to  the  effect 
that  an  appellate  court  will  not,  upon  review,  disturb  the 
conclusion  of  the  trial  court  upon  Uie  facte,  when  based  on 
conflicting  evidence,  unless  it  be  manifestly  against  the  weight 
of  evidence ;  and  that  in  reversing  the  conclusion  of  the  trial 
court  upon  these  issues,  the  court  of  appeals  exceeded  its 
jurisdiction. 

This  claim  we  think  is  wholly  untenable,  notwithstanding 
the  rule  is  as  stated,  it  is  always  the  province  of  a  court  of 
review,  when  the  question  is  properly  presented,  to  review 
the  evidence  and  determine  whether  the  trial  court,  or  a  jury, 
have  misconceived  its  force  and  effect ;  and  if,  in  the  exei^ 
cise  of  its  prerogative  in  this  respect,  the  court  of  appeals 
•waa  mistaken  in  estimating  the  weight  of  testimony,  it 
amounted  at  most  to  an  error  of  judgment,  and  not  an  un- 
warranted exercise  of  jurisdiction.  It  had  exclusive  juris- 
diction of  the  appeal,  and  the  power  to  review  and  revise  the 
judgment  of  the  court  below ;  and  if  satisfied  from  an  ex- 
amination of  the  record  that  an  error  in  weighing  the  facts  or 
applying  the  law  had  been  committed,  to  reverse  and  remand 
the  cause  for  a  new  trial. 

We  cannot  for  a  moment  admit,  that  if  in  the  performance 


b/GoogIc  j 


188  Paddack  v.  Stalet.  [April  T, 

of  its  duty  it  Bhould  commit  an  error  in  respect  to  tlie  matr 
t«r  DOW  complained  of,  that  this  court  would  have  any  right  to 
interfere,  under  the  guiae  of  its  supervisory  power  over  sub- 
ordinate judicial  tribunals. 

We  have  so  far  spoken  of  this  proceeding,  assuming  it  to 
be  true,  as  claimed  by  petitioner,  that  the  court  of  appeals 
did  disregard  the  rule  relied  on  in  reversing  the  judgment  of 
the  district  court,  but  an  examination  of  the  opinion  of  that 
court  — Deutach  v.  Baxter,  47  Pac.  Bep.  405;  9  Colo.  Ot. 
App.  56,  satisfies  us  tiiat  no  ground  for  complaint  in  this 
regard  exists. 

The  writ  will  therefore  be  denied,  and  proceeding  dismissed . 
Deniei, 


[So.  S757.] 

Paddack  v.  Stales  et  ai.. 

JuBiSDionoir — Cbeditob'b  Bill. 

A  creditor's  bill  to  set  aside  a  convejiuice  on  the  grouod  of  fraud  a«  t  > 

creditors  of  tlie  vendor,  does  not  iovolve  a  freehold  io  as  to  give 

tills  court  jurisdioUoQ  to  roTjew  the  decree. 

On  Removal  from  the  Court  of  Appeah, 

Messrs.  Teli.er,  Obahood  &  MoBGAN  and  Mr.  C.  M. 
Kendall,  for  appellant. 

Mr.  C.  A.  WiLKiK,  for  appellees. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  ootut. 

This  case  was  transferred  from  the  coiirt  of  appeals  on 
motion  of  appellees.  Appellant  now  moves  to  remand,  upon 
the  ground  that  this  court  is  without  jurisdictiou  to  enter- 
tain the  appeaL    The  action  was  originally  instituted  in  the 
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district  court  of  Summit  county  to  determine  the  priority  of 
right  as  between  junior  judgment  creditors  to  redeem  cei^ 
tun  real  property  from  sale  under  a  prior  judgment.  The 
hcta,  in  brief  are  as  follows : 

The  Oro  Mining  &  Milling  Company  was  the  owner  in  fee 
of  certain  mining  property  situate  in  Summit  county,  Colo- 
rado. In  1892  one  Christ  Kaiser  recovered  a  judgment  against 
the  company  for  the  sum  of  $2,044.29,  which  was  affirmed 
by  the  court  of  appeals  in  1894 ;  on  April  4,  1894,  he  pro- 
cared  the  property  aforesaid  to  be  sold  by  the  sberifi  of  said 
county  in  satisfaction  of  said  judgment ;  and  as  judgment 
creditor,  bid  off  the  property  at  such  sale  for  the  amount  of 
his  judgment,  interest  and  costs,  amounting  then  in  the 
^^regate  to  $3,108.77 ;  and  received  the  BberifTs  certificate 
of  sale  of  that  date,  recorded  the  same  in  the  office  of  the 
county  clerk  and  recorder  of  said  county.  Pending  that 
appeal,  and  during  1898,  the  company  became  indebted  to 
appellees  for  work  and  labor  performed  upon  said  mining 
property;  to  appellee  Staley  and  sundry  others  in  the  sum 
of  $3,273.35.  To  secure  this  amount  he,  for  himself  and  his 
assignors,  filed  a  statement  of  lien ;  and  on  July  17, 1893, 
commenced  his  action  in  the  district  court  of  Summit  county 
to  foreclose  the  same ;  and  on  December  8, 1893,  obtained  a 
miner's  lien  judgment  against  said  property  for  the  sum  of 
18,555.60. 

In  a  suit  in  attachment,  appellee  Morrison  on  January  16, 
1894,  obtained  a  judgment  in  the  district  court  of  Summit 
county  against  said  company  for  $4,328.45,  which  was  de- 
creed a  lien  upon  said  property  as  of  the  date  of  July  18, 
1893. 

Appellee  StoufCer  recovered  two  judgments  against  the 
company  in  the  district  court  of  Arapahoe  comity  abrogat- 
ing $10,076.53,  on  April  16, 1894,  transcripts  of  which  judg- 
ments were  filed  in  the  office  of  the  county  clerk  of  Summit 
county  May  8, 1894. 

Paddack,  the  appellant,  recovered  a  judgment  against  the 
Dompany  in  the  district  court  of  Arapahoe  county  on  July  7, 
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1894,  for  the  aum  of  t9,279.61,  a  tranBcript  of  which  ju<%- 
meat  was  also  filed  on  September  29,  1894.  On  October  5, 
the  Btatutoiy  period  for  redemption  by  the  company  from 
the  Kaiser  judgment  sale  having  expired,  and  no  ademption 
having  been  made  by  the  company,  the  appellant  Paddack 
paid  the  amount  of  that  judgment  to  the  sheriff  of  Summit 
county,  and  caused  an  execution  to  be  issued  upon  his  }u.6g- 
meut,  and  the  property  in  question  to  be  advertised  for  sale 
thereunder.  On  the  tweaty-fourth  day  of  October,  1894, 
the  appellee  Staley  aued  out  a  writ  of  execution  upon  his 
judgment,-  placed  the  same  in  the  hands  of  the  sheriff,  and 
tendered  to  said  sheriff  the  amount  of  the  Kaiser  jui^ment, 
together  with  interest.  The  sheriff  refusing  to  accept  the 
tender,  or  to  execute  the  writ,  Staley  commenced  action  to 
enjoin  the  sale  under  the  Paddack  execution,  and  to  procure 
an  adjudication  as  to  the  rights  of  the  respective  parties  to 
redeem  said  property  from  the  sale  under  the  Kaiser  judg- 
ment. Morrison  and  Stouffer  having  instituted  like  actions, 
the  same  were  consolidated  with  the  action  instituted  by 
Staley,  and  the  rights  of  the  parties  heard  and  determined  in 
the  consolidated  action.  This  action  was  tried  to  tbe  court, 
and  judgment  rendered  in  favor  of  plaintiffs,  and  decreed  to 
Staley  the  right  to  refund  to  Paddack  the  amount  paid  by 
him  upon  redemption  from  the  sale  under  the  Kaiser  judg- 
ment ;  and  thereupon  to  become  vested,  in  lieu  of  Paddack, 
with  the  benefit  of  that  redemption ;  and  ordered  the  prop- 
erty sold  and  the  proceeds  applied  in  satisfaction  of  the  re- 
spective judgments,  in  the  order  of  their  date.  From  this 
judgment  Paddack  prosecuted  an  appeal  to  the  court  of 
appeals,  which  finally  reached  this  court  as  above  stated. 

In  resiatence  to  the  motion  to  remand,  counsel  for  appel- 
lees insist  that  this  court  has  jurisdiction  to  review  the 
judgment  because  the  action  not  only  relates  to  a  freehold, 
but  also  to  a  franchise,  and  involves  a  construction  of  sees.  11 
and  25,  art.  2  of  the  bill  of  rights.  His  argument  in  sup- 
port of  the  last  two  grounds,  as  we  understand  it,  is  that 
Paddack's  claim  being  that  the  judgment  sale  statute,  Beo. 
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2648,  Mills'  Ann.  Stats.,  accords  to  him,  as  judgment  creditor 
of  the  common  jac^ment  debtor  a  preference  of  redemption 
from  the  Kaiser  judgment,  as  against  the  appellees,  whose 
judgments  are  etatutoiy  and  specially  decreed  liens  upon  the 
jut^ment  debtor's  property;  and  the  right  to  have  full  satis- 
&ction  of  his  judgment,  to  tJie  exclusion  of  them,  because  of 
his  having  made  the  earliest  redemption ;  and  that  if  such  be 
the  effect  and  meaning  of  the  statute,  then  it  is  obnoxious 
to  those  constitutional  provisions  because  it  confera  a  special 
statutory  privilege  and  franchise. 

We  are  unable  to  perceive  the  force  of  this  reasoning. 
Without  in  any  way  intending  to  indicate  whether  we  think 
the  statute  is  or  is  not  siisceptible  of  that  construction,  we 
cannot  see  that  if  it  were  it  would  be  in  derogation  of  these 
constitutional  provisions  any  more  than  an  act  that  gave  a 
preference  to  an  attachment,  or  judgment  lien  first  acquired, 
over  those  subsequently  attaching.  The  only  ground  possi- 
bly debatable  upon  which  our  jurisdiction  can  be  predicated 
is  whether  the  action  relates  to,  or  involves,  a  freehold  j  and 
we  think,  under  the  doctrine  of  our  former  decisions,  that 
this  claim  is  not  tenable.  McClellan  v.  Burd,  21  Colo.  197; 
Harvey  v.  Trav.  Ina.  Co.,  18  Colo.  854 ;  McCandlets  v.  Green, 
20  Colo.  519 ;  Scheeren  t>.  Stramann,  ante,  p.  111. 

In  the  latter  case  the  right  to  an  appeal  to  this  court  in  an 
action  brought-to  set  aside  a  conveyance  of  real  property, 
upon  the  ground  that  it  was  fraudulent  as  to  creditors,  was 
denied,  following  several  Illinois  decisions  based  upon  a  sim- 
ilar statute  to  ours.  In  McClellan  v.  Surd,  supra,  this  lan- 
guage is  used: 

"  In  the  case  of  C,  B.  ^  Q.  R.  R.  Co.  v.  Wateon  et  al,  105 
HI.  217,  the  action  was  for  the  purpose  of  subjecting  certain 
real  estat«  to  the  payment  of  judgments  held  by  the  plain- 
tiffs, and  the  supreme  court  of  that  state  held  that  the  case 
did  not  involve  a  freehold  so  as  to  give  that  court  jurisdiction 
by  appeal.  This  is  because  the  ultimate  object  of  such  suits 
is  to  obtAin  satisfaction  of  the  claim,  and  the  suit  may  be 
defeated  at  any  time  by  the  payment  of  the  same,  the  real 
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estate  at  most  being  only  collaterally  or  incidentally  InTolved. 
In  all  such  cases  the  courts  have  uniformly  held  that  a  freehold 
is  not  involved  in  the  sense  that  the  word  is  used  in  the 
statute." 

The  case  at  bar  clearly  falls  within  the  class  of  cases  re- 
ferred to.  The  object  of  the  suit  and  the  effect  of  the  judg- 
ment is  to  give  to  appellees  the  right  to  have  their  claims 
satisfied  out  of  the  common  debtor's  property,  in  preference 
to  appellant's  judgment ;  and  hence  the  freehold  may  or  may 
not  be  ultimately  affected.  Certainly  the  title  to  the  property 
is  not  the  direct  object  of  the  action,  and  is  only  incidentally 
or  collaterally  involved. 

In  these  circumstances,  this  court  is  without  jurisdiction 
to  entertain  this  appeal,  and  the  motion  to  lemand  the  cause 
to  the  court  of  appeals  must  be  sustained. 

Betnanded. 


[No.  S47D.] 

Wakeman  v.  Norton. 


1.  Pleading — Real  Partt  in  Intbrebt. 

The  lact  that  the  plalntiB  is  not  tlie  real  party  ia  tntereat,  to  be  ftnll* 
able  aa  a  riefeDiie,  muHt  be  Hpeciallf  pleaded. 

2.  HiKiMo  Claims — PssauMPTioir  as  to  Latbbal  Rights. 

It  ie  to  be  presuDied  that  the  oirner  of  a  mleiDg  claim  Is  the  owner  of 
all  deposits  of  ore  within  the  side  Hues  of  the  looatioD,  until  ft  shall 
be  showD  by  a  prepooderance  of  the  testimony  that  suoh  deposit* 
are  part  of  a  lode  havlog  Its  top  or  apex  witbln  the  boundAriea  of 
another's  claim. 

S.  Sank. 

When  a  lode  has  been  prospected  and  developed  aiiffioiently  to  ascer- 
tain  that,  ho  far  as  developed,  Its  strike  is  substantially  parallel 
with  the  side  lines  of  the  claim,  the  owner  Is,  primafaeie,  onUtled 
to  the  presumption  that  it  continues  in  the  same  direction  through- 
oat  the  length  of  the  claim,  and  the  same  piesumption  obtaini 
where  extra  lateral  rights  are  involved. 

Appeal  from  the  Dittriet  Court  of  Dolorei  County, 
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Os  February  21,  1893,  William  B.  Norton  commenced 
this  action  agunst  Fenno  Wakeman  in  the  district  court  of 
Dolores  county.  On  May  16,  1893,  an  amended  complaint 
was  filed,  upon  which  the  cause  was  tried,  wherein  it  is, 
mter  alia,  averred  that  from  March  1,  1887,  until  January  4, 
1893,  the  plaintiff  was  the  owner  and  in  the  actual  occupa- 
tioa  and  possession  of  the  Zona  K.  lode  mining  claim,  situatj 
in  the  Pioneer  mining  district,  county  of  Dolores,  state  of 
Colorado,  describing  the  same  by  metes  and  bounds ;  that 
during  that  time  the  defendant  wrongfully  and  secretly 
tHt)ke,  extracted  and  removed  therefrom  silver,  lead  and 
gold  bearing  ores  to  the  amount  and  value  of  $30,000. 

The  defendant,  in  liis  answer,  denies  each  and  every  alle- 
gation of  the  complaint,  not  thereinafter  admitted  or  qual- 
ified ;  and  admits  that  between  April  1, 1891  and  October  16, 
1892,  he,  as  owner  in  and  lessee  of  his  co-owners  of  the 
Etblena  lode  mining  claim,  situate  in  the  same  mining  dis- 
trict and  adjoining  the  Zona  K.  claim  on  the  west,  in  follow- 
ing the  Ethlena  lode  on  its  dip,  entered  the  ground  in 
controversy,  and  took  and  removed  ore  therefrom  of  the 
aggregate  value  of  $2,500 ;  and,  as  an  affirmative  defense, 
in  substance  avers  that  there  exists  a  certain  lode  and  vein 
within  the  surface  boundaries  of  the  Ethlena  claim,  which 
extends  on  its  course  and  strike  lengthwise  through  said 
claim,  iu  the  same  general  direction  as  its  sidelines ;  that 
said  lode  and  vein  is  in  rock  in  place  and  extends  downwaixi 
with  a  dip  and  trend  to  the  eastward,  and  departs  so  far 
from  a  perpendicular  iu  its  downward  course  that  it  passes 
through  and  beyond  the  eastern  sideline  of  said  claim,  drawn 
vertically  downward,  and  into  ground  within  the  surface 
boundaries  of  the  Zona  K.  claim ;  that  he,  as  a  co-owner  in 
and  lessee  of  the  other  owners  of  the  Ethlena  claim,  com- 
menced work  on  said  vein  and  lode  below  its  apex,  and 
nit^in  the  surface  boundaries  of  the  Ethlena ;  that  in  ex- 
ploring the  same  on  it«  dip  he  ran  drifts,  stopes  and  levels 
beyond  and  to  the  east  of  the  eastern  sideline  of  the  Eth- 
lena, into  the  ground  in  controversy ;  that  all  of  said  work 
Vol.  xxit — IS 
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was  doDG  upon  and  in  said  vein,  and  that  no  other  entraoce 
was  made  by  him  upon  the  Zona  K.  claim,  and  whatever  ore 
he  may  have  taken  was  taken  in  the  exercise  of  his  right  to 
follow  said  vein  on  its  dip. 

Plaintiff,  by  his  repHcation,  traversed  the  allegations  of  the 
answer.  The  cause  was  tried  to  a  jury.  Upon  the  conclur- 
sion  of  plaintiff's  evidence  in  chief,  a  motion  for  nonsuit  was 
interposed  and  overruled.  Thereupon  evidence  was  intro- 
duced by  the  defendant  on  his  part,  and  evidence  in  rebuttal, 
by  the  plaintifi.  Verdict  and  judgment  rendered  in  favor  of 
plaintiff  for  $3,000  and  costs.  To  reverse  this  judgment 
Wakeman  prosecutes  this  appeal. 

Mr.  John  Kinkaid  and  Mr.  H.  M.  HoQQ,  for  appellant. 

Messrs.  Morrison  &  Db  Soto,  for  appellee. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court 

The  specifications  of  error  are  numerous,  hut  the  impor- 
tant objections  they  present  may  be  included  in  the  follow- 
ing questions :  Fir»t,  was  the  action  rightly  prosecuted  in 
the  name  of  the  plaintiff  ?  Second,  was  the  evidence  inlro- 
duced  by  plaintiff  sufficient  to  show  a  valid  location  of  the 
Zona  K.  claim,  and  prima  facie  ownership  by  him  of  the 
ground  from  which  the  ore  was  taken  ?  Third,  did  the  court 
en-  in  givii^  and  modifying  certain  instractionB  defining  the 
law  relative  to  apex  rights? 

Upon  the  trial  of  the  cause  the  defendant  undertook  to 
show  that  the  plaintiff  was  not  the  real  party  in  interest,  by 
inquiring  of  plaintiff  upon  cross-examination,  if  he  had  not, 
in  parting  with  his  title  to  the  Zona  K.  claim  prior  to  the 
commencement  of  suit,  transferred  to  his  grantee  the  right 
of  action  for  the  trespass  complained  of.  We  think  the 
objectioQ  to  this  inquiry  was  properly  sustained.  Aside 
from  the  reason  that  it  was  not  proper  cross-examination,  it 
was  clearly  inadmissible  under  the  pleadings,  such  defense 
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Dot  having  been  pleaded.  The  defense  that  a  plaintiff  is 
not  the  real  party  in  intei-est,  to  be  available,  must  be  ape- 
cially  pleaded.  Pom.  Rem.  &  Rem.  Rights,  §  Til,  and  cases 
cited. 

It  is  urged  in  support  of  the  second  objection  that  the  evi- 
dence introduced  by  plaintiff  was  insufficient  to  show  a  valid 
location  of  the  Zona  K.  claim,  or  title  thereto  in  the  plaintiff, 
and  that  it  also  failed  to  show  that  the  vein  from  which  the 
ore  in  controversy  was  taken  had  its  top  or  apex  within  the 
surface  boundaries  of  that  claim,  but  that  it  did  disclose 
Ihe  fact  t^t  such  apex  was  not  so  included.  It  appears 
from  the  evidence  that  a  location  certificate  of  the  Zona  K. 
claim  was  filed  in  1880,  by  one  McKenzie.  Plaintiff  testifies 
that  he  purchased  tlie  claim  from  one  Dumont,  and  entered 
into  possession  in  1885.  At  that  time  he  found  a  notice 
posted  at  the  point  of  discovery,  that  the  claim  was  staked, 
wiUiont  specifying  in  what  manner ;  that  the  discovery  dis- 
closed good  ore  at  the  outcrop  of  the  Zona  K.  vein ;  that  he 
was  in  possession  of  the  claim  from  the  date  of  his  purchase 
ontil  he  sold  the  same  in  18d4  ;  and  that  he  did  one  hundred 
and  ten  feet  of  work  on  the  claim. 

It  further  appears  that  an  amended  location  certificate 
made  by  him  was  recorded  on  September  15,  1890,  and  that 
he  also  made  and  filed  another  amended  location  certificate 
on  October  2, 1891.  The  defendant  asserts  no  claim  to  the 
Zona  K.  claim  itself,  but  justifies  his  intrusion  within  its 
Bur^ice  boundaries  upon  his  right  to  follow  on  its  dip  a  vein 
which  has  its  top  or  apex  outside  such  surface  boundaries. 
Notwithstanding  his  omission  to  produce  the  written  convey- 
ances showing  the  transfer  of  the  title  from  the  original 
locator  to  him,  we  think  the  evidence  sufficiently  shows  a 
valid  and  sabeisting  location,  in  the  actual  and  lawful  pos- 
(eesion  of  tiie  plaintiff,  which,  prima  facie  at  least,  entitles 
him  to  maintain  the  present  action. 

Bat  assuming  that  the  validity  and  ownership  of  the  Zona 
S.  claim  was  sufficiently  established  for  this  purpose,  appel- 
lant still  contends  that  the  evidence  introduced  on  the  part 
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of  appellee  was  wholly  insufficient  to  entitle  him  to  a  recov- 
eiy,  aince  it  failed  to  show  that  the  vein  from  which  the  ore 
in  question  was  taken  had  its  top  or  apex  within  the  bound- 
aries of  that  claim;  and  insists  that  the  burden  rests  upon 
appellee  to  establish  the  fact  that  the  ore  was  taken  from  a 
vein  or  lode  whose  top  or  apex  is  within  the  surface  lines  of 
his  claim,  to  entitle  him  to  a  recovery  therefor.  In  other 
words,  that  so  long  as  the  intruder  does  not  interfere  with  a 
vein  whose  top  or  apex  is  within  the  surface  boundaries  of 
plaintiff's  claim,  he  has  no  right  of  complaint,  regardless  of 
the  fact  that  ore  is  taken  from  within  bis  ground,  by  one 
who  neither  has  nor  claims  the  lawful  right  to  take  the  same. 

With  this  contention  we  cannot  agree.  While  it  is  true 
that  the  locator  of  a  mining  claim  takes  it  subject  to  the 
right  of  others  to  follow  and  take  ore  from  any  vein  on  its 
dip  through  bis  ground,  the  top  or  apex  of  which  is  included 
within  another  valid  lode  location,  yet  we  think  he  is  en- 
titled to  the  presumption  that  what  is  contained  within  his 
surface  boundaries  is  his,  until  the  conditions  upon  which 
such  extra  lateral  right  depends  are  shown  to  exist,  1:^  the 
one  who  seeks  to  avail  himself  of  such  right.  In  LeadvUU 
Mining  Qo.  v.  Fitzgerald,  4  Morrison's  Mining  Keports,  380, 
Judge .  Hallett  thus  concisely  states  what  we  believe  to  be  the 
correct  rule  in  such  cases: 

'^Within  the  lines  of  each  location  the  owner  shall  be 
regarded  as  having  full  right  to  all  that  may  be  found,  until 
some  one  can  show  a  clear  title  to  it  as  part  of  some  lode  or 
vein  having  its  top  and  apex  in  other  territory.  To  state 
the  proposition  in  other  words,  we  may  say  that  there  is  a 
presumption  of  ownership  in  every  locator  tis  to  the  terri- 
tory covered  by  his  location,  and  within  his  own  lines  hs 
shall  be  regarded  as  the  owner  of  all  valuable  deposits,  tutil 
some  one  shall  show  by  preponderance  of  testimony  that 
such  deposito  belong  to  another  lode  having  its  top  and  apex 
elsewhere." 

To  the  same  effect  are  Doe  v.  Waterloo  M.  Co.,  54  Fed. 
Rep.  935;  Con.  Wyo.  Gold  M.   Co.  v.  Champion  M.  Co.,  63 
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Fed.  Rep.  540;  Duggan  v.  Davey,  4  Dak,  110;  Chesman  v. 
Skreve,  16  Morrieon's  M.  Rep.  79;  /.  S.  M.  Co.  v.  Elgin  M. 
^  S.  Co.,  118  U.  S.  196 ;  I.  S.  M.  Co.  v.  Campbell,  17  Coio.  267. 

In  this  view  the  plaintifi's  evidence  was  prima  facie  suffi- 
cient to  show  his  ownership  of  the  ore  taken  from  within  the 
gronnd  of  the  Zona  K.  claim,  and  it  devolved  upon  tiie  de- 
fendant to  show  his  tight  thereto  by  a  preponderance  of  evi- 
dence. The  motion  for  nonsuit  was  properly  denied.  From 
this  conclusion  it  follows  that  in  meeting  the  burden  imposed 
upon  him  to  show  his  right  to  the  ore  in  question  by  reason 
of  the  ownership  of  a  vein  or  lode,  the  apex  of  which  was 
included  within  the  surface  boundaries  of  the  Ethlena  claim, 
the  defendant  was  entitled  to  have  the  jury  correctly  informed 
as  to  the  law  defining  the  rights  of  the  owner  of  such  a  vein, 
and  prescribing  the  conditions  under  which  he  is  entitled 
to  extra  lateral  rights. 

Appellant  claims  that  the  law  in  this  respect  was  not  cor- 
rectly given ;  that  the  couri;  erred  in  its  general  instruction 
No.  6,  wherein  the  jury  were  informed  that  *'  the  apex  must 
pass  tiirough  both  lines  claimed  as  end  lines.  If  the  apex  of 
tiie  vein  does  not  so  pass  through  both  the  lines  claimed  as 
end  lines,  such  lines  can  be  considered  only  as  side  lines,  and 
no  location  which  has  not  end  lines  within  the  intent  of  the 
law  can  give  any  rights  beyond  its  surface  boundaries."  And 
also  in  modifying  instructions  No.  5  and  6  asked  by  him, 
which  in  substance  requested  the  court  to  instruct  the  jury 
that  if  they  found  from  the  evidence  that  the  owners  of  the 
Ethlena  lode,  or  their  grantors,  had  prospected  and  determined 
the  course  and  direction  of  the  Ethlena  lode,  and  had  found 
the  coune  and  strike  of  the  lode  as  &r  as  developed  to  be  sub- 
stantially parallel  with,  and  running  in  the  same  direction  as, 
the  side  lines  of  said  claim,  that  he  was  entitled,  prima  facie, 
to  ihe  presumption  that  such  vein  continues  throughout  the 
length,  and  passes  through  the  end  lines,  of  said  claim.  The 
eomt  added  a  modification  to  the  effect  that  such  presump- 
tion obtained  only  for  the  purpose  of  rights  over  the  surface 
of  the  claim,  and  within  the  surface  boundaries  thereof, 
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extending  downward  verticaUy,  thereby  depriving  defendant 
of  the  benefit  of  sucb  presumption  so  &r  as  extra  lateral 
rights  were  coacemed.  In  instruoting  the  jnry  that,  in  order 
to  give  any  extra  lateral  rights,  it  was  essential  that  the  apex 
or  top  ol  a  vein  should  on  its  course  pass  through  both  end 
lines  of  a  claim,  the  court  imposed  a  condition  that  has  not 
heretofore  been  announced  as  an  essential  to  the  exercise  of 
such  right  in  any  of  the  adjudicated  cases.  It  has  never 
been  expressly  decided  by  the  supreme  court  of  the  United 
States  that  if  a  vein  enteis  one  end  line,  and  while  its  course 
and  strike  is  more  in  the  direction  of  the  side  than  the  end 
lines,  yet  at  some  point  crosses  a  side  line,  that  such  vein 
may  or  may  not  be  followed  on  its  dip. 

Nor  do  we  regard  that  question  as  involved  in  this  case. 
Neither  the  pleadings  nor  the  evidence  present  that  issue. 
The  theory  of  defendant,  as  disclosed  by  the  allegations  of 
his  answer  and  proof,  is  that  the  apex  of  the  Ethlena  lode 
is  entirely  within  the  Ethlena  location  and  passes  through 
both  end  lines ;  while  t^e  pluntiff  claims,  and  attempts  to 
show,  that  if  the  lode  from  which  the  ore  was  taken  ha.8  an 
apex  in  the  meaning  of  the  statute,  that  it  is  within  ter- 
ritory to  the  north  of  the  Ethlena  claim,  and  runs  parallel 
with  its  end  lines.  It  is  manifest,  therefore,  that  the  ques- 
tion whether  a  locator  of  a  mining  claim  has  a  right  to  fol- 
low a  vein  on  its  dip,  when  its  top  or  apex  passes  through 
one  end  line,  and  on  its  strike  departs  from  one  of  the  side 
lines  of  his  claim,  is  not  presented  in  this  case.  The  theory 
of  defendant  being  that  the  Ethlena  vein  passes  through 
both  end  lines,  and  having  predicated  bis  right  to  follow  it 
into  the  ground  in  controversy  because  of  the  existence  of 
that  fact,  he  is  not  in  a  position  to  complain  because  the 
court  gave  the  law  applicable  to  such  a  theory.  And  since, 
therefore,  the  facts  disclosed  by  Hie  record  do  not  require 
it,  we  are  not  at  liberty  to  determine  whether  tiie  extra  lat- 
eral right  conferred  by  the  statute  is  incident  to  a  lode  or 
vein,  the  top  or  apex  of  which  does  not  pass  t^irough  both  end 
lines.    But,  we  are  of  the  opinion,  however,  that  under  the 
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teetimony  defendant  was  entitled  to  have  properly  submitted 
to  the  juty  the  question  whether  the  Ethlena  lode  did  have 
an  apex  within  the  Ethleoa  claim ;  and  if  so,  whether  in  its 
course,  it  extended  through  both  end  lines.  If  he  and  his 
grantoiB  had  prospected  and  developed  the  lode  sufficiently 
to  ascertAin  that,  so  far  as  developed,  its  course  and  stnke 
were  substantially  parallel  with,  and  ran  in  the  same  direction 
as  the  side  lines,  he  was  entitled  to  the  prima  facie  presump 
tion  that  it  continued  in  the  same  direction  throughout  the 
length  of  the  claim.  Armatrtmg  v.  Lower,  6  Colo.  393  and 
581.  And  this  presumption  obtains  where  extra  lateral,  as 
well  as  surface,  rights  are  involved.  We  think,  therefore, 
the  court  erred  in  modifying  the  instructions  referred  to  in 
this  respect,  and  that  such  error  was  probably  prejudicial  to 
defendant's  rights.  We  deem  it  unnecessary  to  notice  the 
other  errors  assigned.  We  think,  aside  from  the  objections 
above  considered,  that  the  court  correctly  announced  the 
law  governing  the  case.  For  the  reasons  given  the  judg< 
uent  is  reversed  and  the  case  remanded. 

Reverted. 


[](«.  S6»2.] 

Posey  v.  The  Deittee  National  Bani. 

1.  CoxM KBCiAL  Papbb — ComnnoiTAi.  Accrptuicbb. 

Tb«  acceptor  of  a  draft  may  impose  »dj  condition  upon  hit  ItablUtf  he 
may  see  fit,  but  to  escape  liability  on  the  ground  that  the  accept- 
ance waa  conditional,  the  condition  most  have  been  clearly  ex- 
preased.  All  anch  writings  are  to  be  regarded  as  commercial 
luatmnients,  to  be  liberally  interpreted  for  the  protection  of  those 
who  bare  given  them  faith  and  credit. 

3.  Saju. 

The  conditions  relied  upon  by  the  acceptor  to  escape  liability  In  this 
oaae  were  not  so  clearly  expressed  as  to  be  ^ivailable  for  that  purpose. 

Appeal  from  the  CouH  of  Appeah. 

This  action  was  or^^inaUy  instituted  against  appellant  and 


b,GoogIc 


200  Posey  V.  Bank.  [April  T, 

one  L.  A.  Dunham,  to  recover  the  sum  of  It600  with  interest 
and  protest  fees  upon  a  draft  drawn  hy  Dunham  upon  appel- 
lant  Posey,  which  draft  was  cashed  1^  appellee,  The  Denver 
National  Bank.  No  service  was  had  upon  Dunham,  and  be 
did  not  appear. 

On  October  27, 1892,  Dunham,  the  drawer,  was  in  Chic^o, 
and  on  that  date  wrote  a  letter  to  appellaat  Posey,  from 
that  city,  in  whloh  he  represented  that  he  was  sorely  in  need 
of  money  to  pay  certain  expenses,  and  that  it  was  important 
for  him  to  go  at  once  to  Denver,  but  that  he  could  not  leave 
Chic^o  until  he  could  procure  funds  with  which  to  pay  his 
pressing  debts,  eto.  In  this  letter  Dunham  requested  au- 
thority b>  draw  upon  Posey  for  money  to  pay  the  above 
mentioned  indebtedness.  In  answer  appellant  wrote  the 
following  letter : 

"  Whitewater,  Wie.,  Oct  31, 1892. 

**  Dear  Dunham :  On  my  return  from  the  lake  to-day, 
where  I  have  been  shooting,  I  found  your  letter  of  the  27th, 
You  have,  no  doubt,  gone  before  this  time ;  hence,  I  write 
you,  instead  of  wiring,  as  requested. 

"Of  course,  I  could  raise  a  small  amount  of  money  on 
short  notice,  but  am  using  my  banks  for  all  they  will  stand, 
but  if  you  are  still  there  and  need  the  money  yet,  you  can 
make  draft  on  me  for  $500,  and  I  will  pay  it.  I  am  very 
Sony,  indeed,  that  you  have  been  placed  in  such  an  embar- 
rassing position,  and  ordinarily  I  could  help  you  out,  bnt 
to-day  am  really  hard  up  myself.  I  am  now  struggling  to 
raise  $50,000  for  the  smelter,  that  has  oome  on  me  unexpectr 
edly. 

"Yours  truly, 

"  O.  P.  POSBY." 

On  the  17,  day  of  November,  1892,  Dunham  presented 
this  letter  with  the  following  draft  to  The  Denver  National 
Bank  of  Denver,  appellee : 
"tSOO.  Denver,  Colo.,  Nov.  17, 1892. 

"  On  demand,  pay  to  the  order  of  Denver  Natl  Bank  five 
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handled  dollars,  value  received,  and  charge  to  the  account  of 

"L.  A.  Dunham. 
"To  O.  P.  Posey, 

'•  WHiTEWATmi,  Wis.,  Citizens  Nat.  Banh:." 

The  officers  of  the  bank  knew  at  the  time  that  Dunham 
was  without  property  or  funds,  but  the  draft  was  immedi- 
ately cashed  upon  the  promise  of  Posey  contained  in  the 
letter,  as  his  credit  was  good.  After  paying  the  draft,  the 
bank  forwarded  it  to  Whitewater,  Wis,,  where  it  was  pre- 
sented to  Posey,  who  refused  to  honor  the  same,  and  it  was 
accordingly  protested.  On  May  24,  1893,  this  action  was 
brought  to  collect  the  amount  from  Posey.  A  trial  in  the 
county  court  resulted  in  a  verdict  and  judgment  for  plaintiff. 
Upon  appeal  to  the  court  of  appeals,  this  judgment  was 
affirmed.  The  ease  having  originated  in  the  county  court, 
the  jurisdiction  of  the  supreme  court  to  entertain  this  appeal 
is  unquestioned. 

Mr.  C.  H.  ToLt,  Mr.  Wm.  M.  Barbour  and  Mr.  C.  M. 
Garwood,  for  appellant. 

Mr.  S.  D.  Waijjnq,  for  appellee. 

Chiep  Justice  Hatt  delivered  the  opinion  of  the  court. 

The  principle  of  law  lb  well  established  by  which  one  is 
held  who  accepts  a  draft  and  thereby  induces  another  to  pay 
the  same.  It  is  founded  npon  sound  morality,  and  is  sup- 
ported hy  all  the  authoritieB.  And  where  a  third  party 
advances  money  upon  authority  given  to  draw  generally,  or 
for  a  definite  sum,  the  promise  to  pay,  whether  expressed  in 
positive  tfirms,  or  implied  hom  the  authority,  is  held  to  move 
directly  to  the  third  party  who  has  been  induced  to  part 
with  his  money  upon  the  faith  of  such  promise. 

The  letter  by  which  the  bank  was  induced  to  pay  Dun- 
ham's draft  contains  a  conditional  promiBe  to  pay,  the  only 
question  in  dispute  being  upon  the  effect  of  the  conditions 
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upon  which  such  payment  was  made  to  depend.  The  con- 
ditious  are  expressed  in  the  following  language:  "If  you 
are  still  there,  and  need  the  money  yet,  you  can  make  draft 
on  me  for  $500,  and  I  will  pay  it"  Counsel  say  that  Posey 
only  intended  to  pay  a  draft  drawn  in  Chicago.  It  is  a  suf- 
ficient answer  to  this  contention  to  say,  that  there  ia  nothing 
upon  the  face  of  the  letter  which  indicates  that  the  draft 
was  only  to  be  drawn  in  Chicago.  The  letter  was  not  ad- 
dressed to  Dunham  in  Chicago,  and  there  was  nothing  in  the 
language  to  indicate  to  appellee  that  the  draft  was  to  be 
drawn  in  Chicago,  and  not  in  Denver.  If  Posey  intended  to 
limit  the  promise  to  pay,  to  a  draft  drawn  in  Chicago,  he 
should  have  used  some  appropriate  words  to  have  expressed 
such  limitation.  After  the  bank  had  paid  the  draft,  it  is  too 
late  for  Posey  to  escape  liability  by  reason  of  some  secret 
intent  not  made  known  to  the  payer.  It  is  true  that  the 
acceptor  of  a  draft  may  impose  any  condition  upon  his  lia- 
bility, whether  such  condition  be  founded  upon  good  reason 
or  mere  caprice,  but  it  is  equally  true  that  to  escape  liability 
the  condition  must  be  clearly  expressed.  After  a  third  party 
has  parted  with  his  money,  upon  the  faith  of  a  writing,  and 
a  conditioa  is  relied  upon  to  relieve  from  liabLLity,  such  con- 
dition must  be  something  more  than  a  mere  inference  from 
the  terms  of  ihe  instrument  upon  which  the  liability  of  the 
acceptor  depends.  All  such  writings  are  regarded  in  law  as 
commereial  inatrumente,  to  be  liberally  interpreted  for  the 
protection  of  those  who  have  given  faith  or  credit  to  them. 
Latorence  v.  MeCalmont  et  at.,  2  How.  (U.  S.)  426;  Bank  v. 
Beehtagel,  109  N.  Y.  482. 

If  Posey  wished  to  limit  his  promise  to  pay,  to  a  draft 
drawn  in  the  city  of  Chicago,  he  should  have  expressed  such 
limitation  in  terms  that  could  not  have  been  misunderstood. 
Not  having  done  so,  we  must  hold,  with  the  court  of  appeals, 
that  the  bank  was  not  responsible  for  the  unexpreaaed  pui^ 
pose  or  hidden  intention  of  Posey. 

The  second  claim  relied  upon  by  counsel  to.  defeat  a  teoov' 
ery  is  based  upon  the  word  "  yet,"  as  it  appears  in  the  fol- 
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lowing  connection  in  the  letter:  "If  you  •  •  •  need  the 
money  yet"  the  contention  of  counsel  being  that  the  letter 
did  not  aathorize  the  payment  of  a  draft  upon  the  17,  day 
of  NoYember,  or  seyenteen  days  after  the  date  of  the  letter. 
We  do  not  think  that  this  contention  of  counsel  should  be 
upheld.  Posey's  letter  to  Dunham  not  only  indicat«8  the 
closest  friendship  between  the  parties,  but  is  well  calculated 
to  inspire  otheni  with  confidence  in  Dunham's  integrity.  It 
shows  that  Posey  was  willing  to  assist  him  to  the  extent  of 
C500,  if  he  still  needed  tiiat  sum.  The  letter  does  not  in 
terms  limit  the  acceptance  of  a  draft  to  be  drawn  within  a 
de&nite  period ;  the  most  favoiuble  view  that  can  be  taken 
for  Posey  is  that  it  should  be  drawn  within  a  reasonable 
time,  and  a  delay  of  seventeen  days  was  not  noreasonable, 
or  sufficient  to  put  the  bank  upon  inquiry.  Dunham  alone 
could  determine  at  the  time  the  draft  was  made  whether  or 
not  he  needed  the  money.  This  was  a  matter  which  it  was 
impossible  for  the  bank  to  ascertain,  other  than  from  the 
representations  of  Dunham,  and  when  he  presented  the  draft 
with  the  letter  the  bank  was  authorized  to  infer  that  he  then 
needed  the  money. 

The  two  questions  considered  are  the  controlling  ques* 
tions  in  the  case.  It  is  unnecessary  to  elaborate  the  princi- 
ples upon  which  our  conclusions  are  based.  They  are  set 
forth  with  great  perapieuity  in  the  very  able  opinion  of  Judge 
Thomson,  of  the  court  of  appeals.  See  Po»ey  v.  Denver 
National  Bank,  7  Colo.  App.  108.  With  that  opinion  we 
are  entirely  satisfied,  uid  t^  judgment  of  the  court  of  appeals 
is,  accordingly,  affirmed. 

Affirmed. 
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[So.  816«.] 
Beowk,  Administbatob,  t.  Touetelottb,  Exboutob. 

1.  Latt  of  the  Case. 

A  daolBion  by  the  oourt  of  appeals  In  s  case  tlie  final  deaiMon  of  which 
may  altimately  rsHtnitli  the  eupreme  court  do«S  not  constitute  th« 
law  ot  tba  case,  although  It  may  not  have  been  rerjewable  in  the 
first  inEtance  upon  appeal  to  or  writ  ot  error. 

2.  S&UE. 

The  doctrine  that  the  law  o(  tbe  case  as  announced  by  an  appellate  oourt 
is  conclusive  in  Bubaequeiit  proceeding  does  not  apply  to  the  deci- 
sions ot  intermediate  courts,  but  only  to  appellate  tribunala  which 
are  also  oourte  of  the  last  resort. 

8.  Ettdbrox — Relevancy. 

Testimony  which  would  have  a  tendency,  however  remote,  ^  establish 
the  probability  or  improbability  of  a  fact  In  issue,  is  relevant. 

i.    SAUE — CONTBADICTIOM  OF  WITNESS. 

A  party  calling  a  witness  Is  not  precluded  from  proving  the  truth  of 
any  particular  fact  Id  direct  contradiction  to  the  testimony  of  sueh 
witness,  even  where  it  may  collaterally  have  the  effect  of  showing 
that  the  witness  was  generally  unworthy  of  belieL 

5.  Bfbdkn  of  Pkoof. 

A  sworn  answer  denying  the  execution  of  the  note  sued  on  casts  the 
burden  of  proving  its  execution  upon  the  plaintiff,  and  the  fact  that 
such  denial  is  followed  by  an  allegation  that  the  note  was  forged 
does  not  change  the  rule. 

6.  QuANTUu  OP  Pkoof,  Whebb  a  Crime  ib  Chaboed. 

A  fact  in  Issue  in  a  civil  action  is  to  be  determined  from  the  prepoo- 
derance  of  tlie  evidence,  QOtwIthstanding  the  fact  alleged  may 
impute  a  crime. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  S.  E.  Browne,  Mr.  T.  M.  Patterson  and  Mr.  H.  N. 
Hawkins,  for  plaintiff  in  error. 

Mr.  George  Q.  Richmond,  Mr.  W.  T.  HtroHES  and  Mr. 
George  N.  Hurd,  for  defendant  in  error. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  conrt. 

On  December  31,  1889,  L.  0.  Rockwell,  as  attorney  for 
Monroe  M.  Tonrtelotte,  served  notice  on  the  plaintiff  in 
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error,  administrator  of  the  estate  of  Fnincina  Hawkins,  de- 
ceased, that  he  would  on  January  13, 1890,  present  to  the 
county  court  of  Arapahoe  county  for  allowance  against  her 
estate  a  certain  note,  of  which  the  following  is  a  copy : 

"  Denveb,  July  30,  1887. 
"  In  consideration  of  the  payment  of  three  hundred  dollars 
in  cash,  the  receipt  whereof  is  hereby  acknowledged,  and 
other  good  and  valuable  considerations,  I  promise  to  pay 
Maggie  A.  Hurd  the  sum  of  eight  thousand  dollars,  thirty 
months  after  date,  with  interest  at  eight  per  cent,  per  annum 
from  date  until  paid,  interest  payable  every  six  months,  or 
to  be  compounded. 

(Signed) 

"  Fhancina  Hawkins." 

On  the  bock  of  the  note  were  the  following  indorsements : 

"  Pay  to  Steele  &  Malone  or  order.     M^^ie  A.  Hurd. 

"Pay  to  John  F.  Tourtelotte  or  order.     Steele  &  Malone. 

"  Pay  to  M.  L.  Tourtelotte  or  order.    Jno.  F.  Tourtelotte." 

The  allowance  of  the  note  was  successfully  resisted  in  the 
county  court  upon  the  following  grounds  : 

Firgf.  That  the  note  was  not  the  act  and  deed  of  Francina 
Hawkins,  and  that  she  did  not  execute  it. 

Second.  That  the  note  was  not  transferred  by  the  payee, 
Mi^gie  A.  Hurd,  to  any  of  the  indorsees  and  subsequent 
holders  thereof  in  the  usual  and  ordinary  course  of  business, 
nor  for  a  valuable  consideration ;  and  that  the  not«,  if  it  was 
ever  executed  by  Francina  Hawkins,  was  wholly  without 


Third.  Tliat  before  the  commencement  of  this  action,  and 
while  the  note  was  in  the  possession  of  Steele  &  Malone,  it 
was  filed  as  a  claim  against  the  estate  of  the  decedent,  and 
judgment  rendered  thereon  in  the  county  court.  Thereupon 
the  cause  was  appealed  to  the  district  court,  and  a  jury 
impaneled  to  try  the  cause.  After  the  evidence  had  been 
received,  and  the  district  court  was  about  to  charge  the  jury, 
Steele  &  Malone,  under  seotion  166  of  the  Civil  Code  of  1887 
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abandoned  the  case  and  the  court  entered  a  jui^ment  of  non- 
suit and  for  ooste ;  and  that  such  adjudication  forever  barred 
said  Steele  &  Maloae,  and  all  subsequent  holders,  hy  transfer 
or  otherwise,  of  said  note,  from  any  recovery. 

On  appeal  to  the  district  court  substantially  the  same  de- 
fenses were  presented.  The  district  court  sustained  a  demurrer 
to  the  plea  of  former  adjudication  set  out  in  the  third  defense. 
Issues  were  joined  ou  the  remaining  defenses,  and  a  trial  to 
a  juiy  had  on  October  17, 1890,  which  resulted  in  a  general 
verdict  for  defendant.  At  claimant's  request,  the  court  also 
submitted  the  following  for  a  special  finding : 

"  Was  the  name  of  Francina  Hawkins  at  the  end  of  the 
note  forged?"  To  this  the  answer  was  returned:  "Jury 
cannot  agree."  Judgment  was  thereupon  rendered  for  defend- 
ant. This  judgment  was  reversed  by  the  court  of  appeals, 
and  the  cause  remanded  for  trial  de  novo,  for  the  reasons  set 
forth  in  an  opinion  published  in  1  Colo.  Ct.  App.  408,  among 
them,  because  of  the  failure  of  the  juiy  to  find  upon  the  issue 
of  forgery ;  and  because  upon  the  issue  of  the  bona  fides  of 
plaintiffs  purchase,  the  finding  of  the  jury  was  absolutely 
unsupported  by  any  testimony. 

On  April  13,  1892,  the  case  was  ^ain  tried  in  the  district 
court,  and  resulted  in  a  verdict  and  judgment  for  defend- 
ant. This  judgment  was  also  reversed  by  the  court  of  appeals 
(4  Colo.  Ct.  App.  877)  because  the  evidence  was  insufficient  to 
support  the  verdict  upon  the  issue  of  forgery ;  and  also  because 
of  the  introduction  of  testimony  upon,  and  the  consideration 
by  the  jury  ^ain  of,  the  issue  touching  the  bona  fide*  of  the 
transfer  of  the  note,  an  issue  that  the  court  held  had  been 
determined  upon  tiie  former  review. 

On  June  6, 1894,  the  cause  was  tried  a  third  time,  and 
verdict  rendered  for  plaintiff  for  $13,000,  and  judgment 
entered  thereon  for  tiiat  amount.  To  reverse  this  judgment 
the  present  writ  of  error  is  prosecuted. 

From  the  record  before  us  it  appears  that  upon  the  last 
trial  the  evidence  was  restricted  to  the  sole  issue  of  the  gen- 
uineness of  the  signature  of  the  note  in  controversy,  and  all 
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testimonj  offered  on  the  question  of  the  bona  fidei  of  the 
purchase  of  the  note  by  plaintiff  was  excluded.  These,  among 
other  rulings,  are  relied  on  for  a  reversal  of  the  ju%ment. 
It  is  insisted  by  defendant  in  error  that  this  action  of  the 
court  was  not  only  justi£ed,  but  compelled  by  the  decision 
of  the  court  of  appeals,  because  by  those  decisions  the  ques- 
tion of  the  good  faith  of  the  transfer  of  the  note  had  been 
determined  in  favor  of  plaintiff ;  and  by  the  "  law  of  the 
case "  as  announced  therein,  that  issue  waa  ret  adjudicata, 
and  no  longer  open  to  inquiry  unless  some  new  and  addi- 
tional evidence  was  produced  which  differed  in  substance 
and  effect  from  that  introduced  on  the  former  trial. 

In  his  opening  statement,  at  the  last  trial,  counsel  for 
plaintiff  requested  that  counsel  for  defendant  be  required  to 
state  explicitly,  or  indicate  in  some  manner  satisfactory  to 
the  court,  whether  they  proposed  to  offer  any  proof  different 
ia  substance  and  effect  to  that  introduced  at  the  two  preced- 
ing trials,  or  if  the  case  would  be  tried  by  them  on  another 
and  different  theory ;  and  gave  notice  that  unless  other  and 
new  evidence  was  offered,  or  unless  such  statement  was  made 
to  the  court,  they  would  ask  to  exclude  the  identical  evi- 
dence, or  any  part  thereof,  which  was  offered  at  the  preced- 
ing trials.  They  now  insist  that,  defendant's  counsel  failing 
to  avow  such  purpose,  or  indicate  that  they  intended  to  try 
tile  cause  upon  any  other  or  different  theory  than  that  adopted 
at  the  prior  trials,  the  court  properly  excluded  all  the  evi- 
dence offered  upon  this  issue. 

On  the  other  hand,  counsel  for  plaintiff  in  error  contend 
that,  the  court  of  appeals  having  remanded  the  cause  for  a 
trial  de  novo,  both  issues  were  ^ain  before  the  court  for  trial, 
notwithatauding  the  court  decided  that  the  evidence  adduced 
upon  the  first  trial  was  clear,  conclusive  and  uncontradicted 
that  tiie  plaintiff  purchased  the  note  for  a  valuable  consider- 
ation, and  without  notice  or  knowledge  of  any  fact  that  would 
invalidate  it.  Furthermore,  they  contend  that  the  decisions 
rendered  1^  the  court  of  appeals  do  not  settle  the  law  of  the 
case  for  tiiis  court  on  this  review,  since  that  court  is  inferior 
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to,  and  subject  to  the  BuperviBion  of,  this  court.  Upon  the 
former  cooBideration  of  the  case  we  did  not  agree  with  this 
last  contention ;  and  in  our  ordinal  opinion  we  based  our 
conclusions  entirely  upon  the  ground  that  the  decisions  of 
the  court  of  appeals  rendered  upon  two  former  appeals  to 
that  court,  settled  the  law  of  this  case.  A  further  investi- 
gation satisfies  us  that  we  carried  that  doctrine  too  far  in 
holding  tiiat  the  law,  as  announced  by  that  court,  was  bind* 
ing  upon  us,  and  that  we  were  precluded  from  examining 
into  the  correctness  upon  this  review.  While  we  still  adhere 
to  the  doctrine  of  the  law  of  the  case  as  approved  in  our 
former  decisions,  we  think  that  under  our  present  judicial 
system,  that  doctrine  does  not  apply  to  decisions  of  the  court 
of  appeals  in  cases  where  their  final  determination  may  ulti- 
mately rest  with  the  supreme  court ;  although  such  decisions 
may  be  rendered  in  cases  where  in  the  first  instance  no  appeal 
to  or  writ  of  error  from  this  court  will  lie-to  its  judgments. 
In  reviewing  cases  brought  here  directly  from  the  court 
of  appeals,  it  is  concededly  within  our  province  to  disregard 
the  reasoning  and  conclusions  of  that  court,  except  in  so  far 
as  they  are  in  conformity  with  our  riews  as  to  the  law  appli- 
cable to  the  question  involved;  and  we  can  perceive  no  good 
reason  why  they  should  be  any  more  binding  upon  us  if 
given  in  support  of  a  judgment  of  reversal,  when  by  reason 
of  a  different  judgment  rendered  upon  a  retrial,  the  ease  is 
thus  indirectly  brought  before  us  for  consideration.  In  other 
words,  it  seems  to  us  illogical  to  hold  that  the  decision  of 
an  intermediate  and  subordinate  court,  simply  by  reason  of 
this  rule,  becomes  the  law  for  the  supreme  court  in  a  case 
of  which  it  has  final  jurisdiction.  The  decided  cases  are 
conflicting  upon  the  question  as  to  whether  or  not  the  deci- 
sion of  an  intermediate  court  becomes  the  law  of  the  case  for 
that  court  even.  It  was  held  in  Jungk  v.  Reed,  12  Utah, 
196,  that  a  decision  of  the  supreme  court  of  the  territorj- 
rendered  upon  a  former  appeal  did  not  become  the  law  of 
the  case,  because  the  amount  involved,  being  in  excess  of 
85,000,  the  supreme  court  of  the  United  States  was  the  court 
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of  lafit  resort,  holding  that  the  doctrine  of  the  law  of  the  case 
does  not  apply  to  decisions  of  an  intermediate  court,  but 
only  to  decisions  of  appellate  tribunals,  which  are  also  courts 
of  last  resort.  But  tiie  subsequeut  case  of  Silva  v.  Pickard, 
47  Pac.  Rep.  (Utah)  144,  overruled  the  former  decision, 
without  referring  to  it ;  and  there  it  was  held  that  a  deci- 
sion of  the  supreme  court  of  the  territory  of  Utah  is  rti»  adju- 
dicata;  and  that  the  questions  therein  adjudicated  were 
binding,  and  would  not  be  reviewed  upon  subsequent  appeal, 
although  the  amount  involved  being  over  95,000,  the  case 
might  have  been  taken  to  the  supreme  court  of  the  United 
States.  The  appellant  not  having  availed  himself  of  his 
right  to  appeal  to  a  higher  court,  the  decision  of  the  court 
Trhere  he  saw  fit  to  rest,  became  a  final  one  within  the  mean- 
ing of  the  rule. 

The  weight  of  authority  seems  to  favor  the  latter  view. 
Upon  the  further  proposition  as  to  whether  the  law  as  an- 
nounced by  the  intermediate  court  is  controlling  on  a  subse- 
quent appeal  to  the  supreme  court,  there  is  also  a  conflict  in 
the  few  cases  that  have  passed  upon  that  question.  In  Men- 
ninff  V.  EJdridge,  146  111.  806,  it  was  held  that  where  a  judg- 
ment of  reversal  and  remajadment  by  the  appellate  court 
that  in  effect  covered  the  merits  of  the  controversy,  and  the 
action  of  the  lower  court  was  in  conformity  with  its  man- 
date, that  that  court  being  concluded  upon  another  appeal 
hy  ita  former  final  adjudication,  the  supreme  court  was  like- 
wise concluded  upon  a  subsequent  appeal  to  that  court  To 
the  same  effect  is  the  case  of  Lackland  v.  Smith,  75  Mo. 
307 ;  while  in  the  subsequent  ease  of  Board  of  Trade  v.  Nel- 
ton,  162  111.  431,  it  was  held  that  a  decision  of  the  appellate 
court  reversing  a  judgment  of  the  superior  court  of  Cook 
county  sustaining  a  demurrer  to  a  petition  for  a  writ  of 
mandamus  and  remanding  the  cause,  was  not  binding 
authority  in  the  supreme  court  upon  a  subsequent  appeal, 
basing  its  conclusion  upon  the  ground  that  such  a  judgment 
being  that  of  reversal,  was  not  final,  and  did  not  conclude 
the  parties. 

Vol..  XXIV — 14 
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Seidenhach  v.  Riley,  111  N.  Y.  Gt.  App.  560,  was  a  case 
tliat  bad  been  tried  twice.  On  the  first  trial  a  verdict  was 
directed  in  favor  of  defendant.  Upon  appeal  to  the  general 
term  this  judgment  was  reversed.  The  second  trial  resulted 
in  a  vei-dict  and  ju^ment  in  favor  of  defendant,  which  upon 
appeal  was  affirmed.  On  an  appeal  from  this  judgment  to 
the  court  of  appeals  Earl,  Justice,  who  delivered  the  opinion 
of  the  court,  said: 

"  The  plaintiff's  counsel  makes  the  singular  claim  that  the 
decision  rendered  by  the  general  t«nn  upon  the  first  appeal 
was  Te»  ailjudicala  between  the  parties,  and  was  therefore 
binding  and  conclusive  upon  them  in  all  the  subsequent  liti- 
gation, even  in  this  court;  that  decision  did  not  result  in 
any  judgment,  and  all  that  was  decided  thereby  was  that  the 
verdict  ought  not  to  have  been  directed,  and  that  the  case 
should  have  been  submitted  to  the  jury.  What  was  said  in 
the  opinion  did  not  bind  any  one,  not  even  the  judge  who 
wrote  it.  Every  question  of  law  raised  in  the  court  below 
appearii^  in  the  record  can  therefore  be  considered  here 
as  if  the  decision  of  the  general  term  which  is  now  under 
review  had  been  rendered  upon  a  first  appeal." 

The  judgments  of  the  court  of  appeals  in  the  case  before 
us  lack  the  element  of  finality  that  seems  to  have  been  the 
controlling  feature  in  the  first  two  cases  of  those  last  above 
cited;  and  are  also  unlike  the  other  two  in  that,  while  they 
reverse  and  remand  the  case  for  trial  de  novo,  the  court  1:^ 
its  opinions  in  effect  eliminated  one  of  the  issues,  and  deter- 
mined the  law  which  should  control  the  district  court  on  the 
retrial  of  the  other.  The  adjudged  cases,  therefore,  afford 
us  but  little  aid  in  determining  the  rule  applicable  to  this 
case.  However,  in  its  general  features  we  think  it  is  more 
like  the  case  of  Board  of  Trade  v,  NeUon,  tupra,  than  the 
others ;  and  the  doctrine  of  that  case  sustains  our  view  that 
the  principles  announced  by  the  court  of  appeals  in  reversing 
a  case  that  may  ultimately  reach  the  supreme  court  for  final 
adjudication,  do  not  constitute  the  law  of  the  case  so  far  as 
this  court  is  concerned ;  and  that  on  the  subsequent  review 
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of  the  case  here,  it  is  not  only  our  privilege,  but  our  duty, 
when  the  record  is  properly  before  us,  to  investigate  the 
queetioos  preaeuted,  and  determine  them  upon  their  merits, 
whether  our  conclusions  differ  from,  or  coincide  with,  those 
reached  ly  the  court  of  appeals.  This  brings  us  to  a  con- 
sideration of  the  objections  urged  against  the  rulings  of  the 
trial  court  excluding  evidence  upon  the  question  whether 
plaintiff  was  a  purchaser  of  the  note  in  good  faith  and  for 
value.  We  find  these  rulings  to  be  in  accord  with  the  views 
expressed  by  the  court  ol  appeals;  and  that  they  are  dis- 
tinctly based  upon  the  ground  that  that  court  had  eliminated 
this  issue  from  the  case.  Without  the  bill  of  exceptions  be- 
fore ufl  that  contained  the  evidence  passed  on  by  the  court 
of  appeals,  we  cannot  say  whether  it  was  correctly  held  that 
the  finding  of  the  jury  upon  this  issue  was  unsupported  by 
any  testimony,  and  manifestly  f^ainst  the  uncontradicted  evi- 
dence; and  since  that  court  was  clearly  authorized  in  the 
exercise  of  its  appellate  jurisdiction  to  determine  that  ques- 
tion, we  would  have  to  assume  that  its  conclusion  was  cor- 
rect. In  view,  however  of  the  contention  of  counsel  and 
the  importance  of  the  case,  we  have  examined  the  evidence 
upon  this  question,  as  the  same  is  disclosed  in  the  record 
preaented  to  the  court  of  appeals,  and  find  that  it  unques- 
tionably justifies  its  conclusion  that: 

"The  evidence,  clear,  conclusive  and  uncontradicted,  is 
that  John  F.  Tourtelotte  bought  the  note  for  $9,200,  and 
paid  for  it —  that  he  had  no  knowledge  of  the  litigation  con- 
cerning it,  or  of  any  fact  that  would  invalidate  it.  It  was 
also  proved  uid  uncontradicted  that  plaintiff  bought  the  note 
from  his  son,  paying  $9,700,  for  it ;  that  he  was  a  non-resident 
— did  not  see  the  note,  and  the  delivery  took  place  by  en- 
dorsing it  and  its  being  handed  to  plaintiffs  attorney ;  both 
bought  the  note  before  its  maturity.  •  •  •  There  was  ab- 
solutely no  testimony  to  show  that  the  plaintiff  was  not  a 
f>ona  fide  holder  for  value.  All  the  testimony  upon  the  trans- 
action was  in  favor  of  its  regularity  and  legality.  There 
was  no  testimony  to  overcome  the  legal  presumption,  or  to 
cast  a  suspicion  upon  it." 
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These  statements  we  think  are  fully  borne  out  by  tho 
testimony  referred  to.  \Va  can  find  no  testimony  offered 
that  tended  to  contradict  the  positive  statement  of  John  F. 
Tourtelotte  that  he  and  his  father  paid  the  amounts  stated 
for  the  note.  The  circumsttinceB  surrounding  the  transac* 
tion  were  clearly  insufficient  to  show  bad  faith  on  their  part 
in  making  these  purchases,  or  defeat  the  title  acquired  thereby, 
even  if  it  be  conceded  that  they  were  sufficient  to  excite 
suspicion  that  the  title  of  the  prior  holders  of  the  note  was 
defective.  That  this  is  the  rule  adopted  in  this  state,  and 
generally  accepted  by  the  courts  of  England  and  this  country, 
is  shown  by  the  authorities  cited  by  the  writer  of  the  opinion 
of  the  court  of  appeals. 

We  think,  therefore,  the  court  of  appeals  having  correctly 
determined  this  issue,  that  the  same  was  ret  adjudieata  be- 
tween the  parties  upon  all  future  trials,  unless  additional 
evidence  should  be  produced  that  was  materially  different 
from  that  originally  offered  upon  that  issue ;  and  which 
could  fairly  be  regarded  as  giving  a  new  aspect  to  this  feature 
of  the  case,  and  would  justify  a  deduction  different  from  that 
reached  by  the  court  of  appeals  on  the  evidence  introduced 
upon  the  former  trial.  Whether  the  court,  by  this  decision, 
did  settle  and  eliminate  this  question  from  further  consider- 
ation, as  it  manifestly  intended  to  do,  or  by  remanding  the 
cause  for  trial  de  novo,  left  the  issue  open  on  the  subsequent 
trials,  is  of  no  moment,  since  such  new  and  additional  evi- 
dence was  not  offered.  Hence,  if  the  trial  court  erred  in 
excluding  the  testimony  introduced  upon  the  former  trial, 
such  error  in  no  way  prejudiced  the  rights  of  defendant. 

It  is  contended,  however,  by  counsel  for  plaintiff  in  error, 
that  they  did  upon  the  last  trial  offer  new  and  substantial 
testimony  bearing  on  this  issue.  We  have  carefully  exam^ 
ined  this  record,  in  connection  with  the  evidence  contained 
in  both  of  the  records  before  the  court  of  appeals,  for  the 
purpose  of  ascertaining  whether  any  such  evidence  was 
offered,  and  we  fail  to  discover  any.  By  this  examination 
we  find  that  the  evidence  excluded  was  in  regard  to  matters 
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sought  to  be  inquired  into  ou  crosB-examination  of  certain 
witnesses  wlio  had  testified  fully  in  relation  thereto  upon  the 
former  trials ;  and  which  tended  in  no  way  to  establish  or 
contradict  any  fact  disclosed  bj  the  records  passed  upon  l^ 
the  court  of  appeals.  In  other  words,  the  inquiry,  if  per- 
mitted, would  have  resulted  merely  in  the  re-examination  of 
the  same  witnesses,  upon  the  same  matters  they  bad  testified 
to  on  the  two  preceding  trials. 

We  find  no  instance  where  the  court  excluded  any  evi- 
dence properly  offered  that  cotdd  fairly  be  said  to  constitute 
proof  of  any  new  foot  bearing  on  this  issue.  The  only  testi- 
mony of  that  character  tendered  was  that  of  the  witness 
Hard,  to  the  effect  that  he  paid  the  plaintifTs  attorneys  and 
took  an  active  interest  in  the  prosecution  of  the  case.  This 
testimony  was  admitted,  but  upon  objection  being  interposed 
to  this  line  of  inquiry,  counsel  for  plaintiff  stated  that  their 
puipose  was  to  prove  a  conspiracy,  and  that  the  note  was 
not  really  the  property  of  Tourtelotte,  but  still  the  property 
of  Hurd  and  his  wife,  as  evidenced  by  the  fact  that  he  was 
hiring  and  paying  the  lawyers. 

"The  court:  If  that  is  the  purpose  it  may  be  sustained. 
That  has  all  been  settled  long  ago,  and  there  is  but  one  ques- 
tion here  to  try,  the  question  of  forgery." 

Without  pursuing  this  subject  further,  suffice  it  to  say  we 
find  no  proof  of,  or  a  proper  offer  to  prove,  any  fact  which 
could  reasonably  have  any  material  bearing  upon  the  bona 
fides  of  the  plaintiffs  ownership  of  the  note,  that  was  not 
disclosed  in  the  former  records.  Therefore  we  think  that 
the  court  below  properly  excluded  the  evidence  offered  upon 
that  issue,  and  withdrew  all  questions  from  the  considera- 
tion of  the  jury  except  that  of  forgery. 

Upon  this  branch  of  the  case  there  are  presented  for  our 
consideration  certain  mlings  of  the  court  below,  excluding 
and  admitting  testimony,  and  upon  the  giving  of  certain 
instrnctions.  The  rulings  and  instructions  complained  of 
are  in  conformity  with  the  views  expressed  in  the  decision  of 
the  court  of  appeals  rendered  upon  the  second  appeal.    The 
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priaoipal  specification  is  predicated  upon  the  exclusion  of 
the  testimony  of  A.  G.  Mansfield,  Maiy  C.  Mansfield  and 
Nancy  Pickard,  to  the  effect  that  Fraacina  Hawkins  was  at 
Mansfield's  house,  a  number  of  miles  from  Denver,  on  the 
30,  day  of  July,  1887,  and  not  at  the  residence  of  the  wit- 
ness Hurd,  where  he  testified  the  note  was  signed  by  her  on 
ttiat  day.  This  evidence  waa  admitted  upon  the  second 
trial,  and  together  with  other  evidence  upon  the  question  of 
forgery,  was  set  out  In  the  record  and  discussed  and  consid- 
ered by  the  court  of  appeals  in  its  second  opinion.  After 
referring  somewhat  in  detail  to  the  evidence  of  the  respeo- 
tive  parties  upon  the  question  of  forgery,  the  court  says  : 

"  This  brings  us  to  the  main  defense  relied  upon,  an  alibi 
on  the  part  of  Mrs.  Hawkins  on  the  day  the  note  bears  dat« 
and  the  day  Mr.  Hurd  testified  she  executed  it  at  his  house 
in  the  afternoon,  by  attempting  to  show  that  she  was  at  the 
house  of  Mr.  Mansfield,  seven  or  eight  miles  in  the  country, 
from  the  day  preceding  until  two  days  afterwards.  But  a 
very  brief  review  of  the  testimony  upon  the  point  can  be 
had,  or  is  deemed  necessary.  Mrs.  Hawkins  was  the  foster 
mother  of  Mansfield.  His  testimony  and  that  of  his  wife 
was  that  Mrs.  Hawkins  visited  them  frequently  during  the 
summer  of  1887.  Two  and  a  half  years  afterwards  this  case 
came  on  for  trial ;  then  the  note  in  question  was  examined, 
and  the  attempt  made  to  establish  the  fact  of  Mrs.  Hawkins 
having  been  at  their  house  on  the  day  the  note  bore  date, 
and  thus,  inferentially  discredit  it,  not  by  showing  that  Mrs. 
Hawkins  did  not  execute  the  note,  but  by  showing  that  she 
did  not  do  it  on  the  day  testified  to  by  Hurd ;  thus  by  estab- 
lishing a  collateral  fact  in  connection  with  the  date,  attempt- 
ing to  establish  the  forgery.  *  •  •  Allowing  all  these  col- 
lateral facts  to  have  been  properly  established,  which  they 
were  not,  they  could  have  no  bearing  upon  the  question  of 
the  genuineness  of  the  signature,  would  only  show  that  it 
was  not  executed  on  the  day  of  its  date." 

And  in  conclusion  held  that  this  testimony  at  most  raised 
only  a  presumption  or  susoicion  from  which  the  forgery  of 


b,  Google 


189T.]  Bbown  v.  Toobtelottb.  215 

the  note  might  be  inferred,  and  pronounced  it  utterly  insuf- 
ficient to  overthrow  the  evidence  of  the  plaintifE.  The  court 
below  ruled  that  these  expressions  of  the  court  of  appeals 
settled  the  question  as  to  the  inadmissibility  of  this  testi- 
mony, and  excluded  it  from  the  jury.  While  it  may  be  true, 
as  stated  by  the  oourt  of  appeals,  that  this  evidence  alone 
"could  not  establish  the  forgery,"  it  certainly  went  too  far 
in  saying  that  it  could  have  no  bearing  upon  the  question 
of  tJte  genuineness  of  the  signature.  Nor  do  we  think,  in 
the  light  of  the  other  reasons  given  for  reversing  the  judg- 
ment, and  the  fact  that  the  cause  was  remanded  for  trial 
de  novo  because  the  court  was  of  the  opinion  that  this  issue 
had  not  been  fairly  submitted  to,  and  determined  by,  the 
jury,  that  it  intended  to  hold  that  this  testimony  was  wholly 
irrelevant  and  Immaterial,  and  inadmissible  upon  a  subse- 
quent trial. 

That  it  was  relevant  to  the  question  at  issue  seems  to  us 
to  admit  of  no  controversy.  If  it  was  a  fact  that  the  alleged 
maker  of  the  note  was  not  present  at  the  time  and  place  it 
is  claimed  she  signed  it,  that  is  a  circumstance  which  was 
both  relevant  and  material,  under  the  theory  of  the  defense. 
Davig  V.  Hopkint,  18  Colo.  153 ;  Nickenon  v.  Qould,  82  Me. 
512;  Hunter  v.  Harrii,  24  111.  App.  637;  Trull  v.  True,  38 
Me.  367. 

As  was  said  in  Trull  v.  True,  supra :  "  Testimony  cannot 
be  excluded  as  irrelevant,  which  would  have  a  tendency, 
however  remote,  to  establish  the  probability,  or  improbabil- 
ity of  the  fact  in  controversy." 

A  further  objection  to  the  admissibility  of  this  testimony 
is  based  upon  the  &ct  that  it  tended,  or  was  intended,  to 
(tiscredit  the  evidence  of  Nathan  S.  Hurd,  who  was  called 
by  and  examined  on  behalf  of  defendant ;  and  hence  inad- 
missible under  the  rule  that  a  party  who  offers  a  witness, 
and  thereby  represents  him  as  worthy  of  belief,  may  not 
afterwards  impugn  his  credibility  by  evidence  tending  to 
show  him  unworthy  of  belief.  This  claim  is  without  merit: 
As  was  said  in  Moffatt  v.  Tenney,  17  Colo.  189 : 
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"  A  party^  calling  a  witnesB  iB  not  precluded  from  proving 
the  truth  of  any  particular  fact  by  any  other  competent  evi- 
dence in  direct  contradiction  to  what  such  witness  may  have 
testified,  and  this,  not  only  when  it  appears  that  the  witness 
was  innocently  mistaken,  but  even  where  the  evidence  may 
collaterally  have  the  effect  of  showing  that  he  was  generally 
unworthy  of  belief." 

Upon  the  two  former  trials  Huid  was  called  by  plaintiff 
and  testlEcd  that  the  note  was  signed  by  Mrs.  Hawkins  in 
his  preeence,  at  a  certain  time  and  place.  The  defendant 
then  introduced  these  witnesses,  who  swore  that  Mrs.  Haw- 
kins was  at  the  time  at  another  place  than  that  designated 
by  him.  At  Uie  last  trial  Hard  was  present  in  the  court 
room,  but  plaintifF  did  not  call  him,  thereby  depriving  de- 
fendant of  the  evidence  necessary  to  render  the  testimony 
of  these  witnesses  material  upon  the  issue  involved ;  its 
materiality  consisting  in  the  &ct  that  Mrs.  Hawkins  was  not 
at  the  place  on  the  day  that  plaintiff  claimed  the  note  was 
executed.  The  defendant  was  therefore  compelled  to  call 
him  in  to  show  the  time  and  place  at  which  plaintiff  claimed 
Mrs.  Hawkins  affixed  her  signature  to  the  notfi ;  and  we 
think,  having  fixed  such  time  and  place,  it  was  competent 
for  the  defendant  to  show  that  she  was  not  at  that  place  at 
that  time,  if  he  could  do  so. 

Our  conclusion  Is  that  the  defendant  was  clearly  entitled 
to  have  this  testimony  submitted  with  the  other  evidence  in 
the  case,  and  have  the  jury  determine  its  weight  and  mate- 
riality; and  the  court  committed  an  error  in  excluding  it. 
Error  is  also  assigned  upon  the  giving  of  the  following  in- 
structions : 

"  The  court  instructs  the  jury  that  the  question  of  forgery 
is  an  issue  raised  by  the  defence ;  that  the  burden  of  proof 
of  forgery  devolves  upon  the  defendant;  and  unless  this  is 
proved  by  a  preponderance  of  evidence,  you  shall  find  for 
the  plaintiff. 

"  The  legal  presumption  is  in  favor  of  the  authenticity  of 
the  paper  in  question  and  the  genuineness  of  the  signature. 


b,  Google 


1397.3  Brown  v.  Toubtelottb.  217 

In  the  absence  of  evidence  to  l^e  contrary,  honest  and  fair 
dealinga  in  all  tranaactions  are  always  presumed,  and  if  any 
person  claims  that  there  is  fraud  in  a  transaction,  it  derolvea 
upon  such  person  to  prove  the  fraud,  and  it  does  not  de- 
volve upon  the  party  charged  with  committing  the  fraud  to 
prove  ihe  transaction  was  honest  and  bonajide. 

"  The  evidence  of  fraud,  in  order  to  affect  the  execution 
of  an  instrument  and  establish  the  forgery  as  it  is  claimed, 
must  be  clear,  strong,  satisfactory  endence.  Nothing  less 
than  clearly  satisfactory  evidence  should  be  permitted  to  de- 
feat the  note,  and  unless  you  are  convinced  to  your  satisfac- 
tion by  such  kind  and  class  of  testiniony  that  this  note  is  a 
forgery,  you  should  find  for  the  plaintiff." 

The  couirt  of  appeals,  speaking  upon  this  subject,  say ; 

"The  defense  and  allegation  contained  in  the  answer  is  as 
follows :  '  Because  the  said  note  is  not  the  act  and  deed  of 
said  Franciua  Hawkins,  and  she  did  not  execute  the  same ; 
and  said  note  is  a  forgery.'  The  defendant  bad  the  affirma- 
tive of  this  issue,  and  having  alleged  the  fraud  and  forgery 
was  bound  to  establish  it  by  a  preponderance  of  competent 
evidence.  The  legal  presumption  was  in  favor  of  the  regu- 
larity and  authenticity  of  the  paper." 

Again :  "la  a  case  of  the  magnitude  of  this,  and  where 
the  result  is  so  serious  as  to  morally  convict  a  party  of  crime, 
the  evidence  establishing  the  forgery  must  be  competent 
and  all  that  is  legally  required.  It  must  be  satisfactory  in 
every  respect.  Nothing  less  than  clearly  satisfactoty  evi- 
dence should  be  permitted  to  defeat  the  note  and  place  upon 
the  witness  Hurd  the  obloquy  of  crime." 

It  will  be  seen  that  the  instructions  state  the  rule  upon 
both  propositions  in  substantially  the  same  language.  The 
specifications,  therefore,  virtually  challenge  the  correctness 
of  Ute  law  as  declared  by  the  court  of  appeals,  and  present 
for  our  consideration  and  determination  the  question, 
whether  or  not  that  court  announced  the  correct  rule  upon 
these  propositions.  After  mature  deliberation  we  are  con- 
vinced  that,  in  placing  the  burden  of  proof  upon  the  defend* 
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ant,  and  in  stAting  the  character  and  quantum  of  proof  nec- 
essary to  meet  that  burden,  ite  views  are  at  variance  with 
tiie  settled  law  of  evidence  upon  this  subject.  We  think  it 
has  been  uniformly  held  that  in  an  action  upon  a  promiasory 
note,  the  sworn  answer  of  defendant  denying  its  execution, 
casts  the  burden  of  proving  its  execution  upon  the  plaintiff; 
and  that  this  rule  is  not  changed  by  following  such  denial 
by  affirmative  allegation  that  the  note  was  forged.  Such 
allegation  is  mere  redundancy,  since  the  fact  of  the  foigeiy 
was  put  in  issue  by,  and  might  have  been  proven  under,  the 
general  denial.  In  Farmers'  Loan  ^  Tnut  Co.  v.  Siefke,  144 
N,  Y.  Ct.  App.  354,  Andrews,  C.  J.,  speaking  upon  this  sub- 
ject, says : 

"  In  actions  upon  a  promissory  note  tbis  burden  is  in  the 
first  instance  dischai^ed  by  giving  evidence  tending  to  show 
that  the  note  was  s^ned  by  the  defendant.  •  •  •  This 
prima  facie  establishes  the  cause  of  action.  But  a  defend- 
ant is  not  concluded.  He  may  give  evidence,  under  a  gen- 
eral denial,  to  show  that  the  signature  is  a  forgery,  or  that 
the  note  had  been  materially  altered  by  the  plaintiff  without 
Ids  consent,  or  many  other  things  which  might  be  mentioned, 
showing  that  the  plaintiff  never  had  a  cause  of  action." 

The  cases  cited  and  relied  on  by  the  court  of  appeals  as 
supporting  its  conclusions,  on  examination  will  be  found  to 
be  cases  brought  to  set  aside  fraudulent  conveyances  and 
other  executed  instruments  under  seal,  or  where  fiuud  was 
relied  on  as  the  ground  of  recovery,  and  are  controUed  by  a 
different  principle  than  that  regulating  the  burden  of  proof 
in  actions  on  negotiable  instruments,  where  their  execution 
L9  properly  put  ill  issue.  Among  the  many  cases  showing 
this  distinction,  see  Farmers'  Loan  f  Trust  Co.  v.  Si^ke, 
supra ;  Lotkrop  v.  Union  Bank,  16  Colo.  25T ;  Edmontton  v. 
Henry,  45  Mo.  App.  346;  Feurt  v.  Ambrose,  34  Mo.  App. 
3(J0;  Dodge  v.  Haskell,  69  Me.  429;  Smith  v.  Ehnert,  il 
Wis.  479 ;  Pate  v.  First  Nat.  Bank,  63  Ind.  254 ;  BaUs  v. 
Hunt,  1  Blackford,  67;  James  v.  Battd,  43  La.  Ann.  179; 
Oawood's  Adm'r  v.  Lee,  32  Ind.  44;  Smith  v.  King,  88  It 
105 ;  Monitor  Plow    Works  v.  Bom,  51  N.  W.  Rep.  129 : 
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Bolmet  V.    RiUy,  14    Kansas,  131;    Attig    v.    Peartims,  9 
Colo.  687. 

But  it  is  insisted  by  counsel  for  defendant  in  error  that 
plaintiff  in  error,  having  asked  in  bis  eighth  request  for  an 
instruction  announcing  the  same  rule  as  to  the  burden  of 
proof  that  was  given  in  the  foregoing  instructions,  he  is  now 
estopped  from  asserting  that  it  is  erroneous.  While  this  is 
true,  and  he  may  not  now  avail  himself  of  the  objection  urged 
upon  this  ground,  yet  we  think  that  he  has  a  right  to  com- 
plain of  the  instructions  given  in  so  far  as  they  defined  the 
character  and  quantum  of  proof  requisite  to  meet  that  burden. 

If  it  be  assumed,  contrary  to  the  views  we  have  expressed, 
that  the  allegation  of  forgery  raised  an.  affirmative  issue  that 
devolved  the  burden  of  proof  upon  the  defendant,  neverthe- 
less the  court  erred  in  defining  the  amount  of  proof  neces- 
sary to  establish  it.  The  great  weight  of  modem  authority 
is  in  favor  of  the  rule  that  where  a  crime  is  imputed  in  a 
civil  action,  its  existence  may  be  proved  by  such  evidence  as 
would  suffice  to  prove  any  other  fact  involved.  That  Ih, 
"  the  result  should  follow  the  preponderance  of  evidence," 
2  Wharton  on  Evidence,  §  1246,  and  cases  cited. 

Upon  the  cross-examination  of  the  witness  Pickatd,  counsel 
were  permitted  to  present  two  receipts  signed  by  him,  the 
signatures  of  which,  having  been  identified  as  his,  were  in- 
troduced in  evidence  for  the  purpose  of  showing  a  variance 
between  them ;  and  used  this  circumstance  before  the  jury 
as  evidence  that  the  handwriting  of  Franoina  Hawkins  va- 
ried, and  the  witness  might  be  mistaken  in  identifying  her 
signature.  We  are  unable  to  see  how  a  dissimilarity  between 
the  signatures  of  the  witness  would  tend  to  show  a  like  dif- 
ference in  the  signatures  of  Mrs.  Hawkins ;  and  we  think 
these  receipts  were  clearly  inadmissible  for  that  or  any  other 
purpose. 

For  the  foregoing  reasons  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial  of  the  issue  aa  to  the 
genuineness  of  the  signature  to  the  note  in  question,  in  con- 
formity with  the  views  we  have  expressed. 

JUverted, 
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[So.  8599.] 
The  Inburasce  Company  of  North  America  v.  Bon- 
ner, Teeasueer  op  Rio  Grande  County. 

1.  JuBtsDiCTioy. 

A  question  of  sbttntorj  construction — as  whether  a  statute  has  been 
repealed  by  Implioatioii— cannot  sive  this  oourt  jurisdiction  to 
teview  a  judgment  of  the  oouit  of  appeals. 

2.  Pbacticb. 

Although  the  objection  tliat  a  complaiut  does  not  state  facts  suffloient 
to  constitute  a,  cause  of  action  maj  be  made  at  any  time,  yet  U 
raised  for  the  first  time  In  an  appellate  court.  It  is  not  favored. 

3.  Samb. 

If  the  facts  alleged  with  all  reasonable  deductions  that  can  be  made 
therefrom  are  sufficient  to  show  a  cause  of  action,  the  complaint 
nlll  be  upheld  on  review ;  otherwise  not.  This  complaint  held 
fatally  defective. 

4.  Injumctionb  to  Restbain  Collsctiom  op  Retbnue. 

Injunctions  to  restrain  the  collection  of  the  public  revenue  are  not  fa- 
vored. That  a  tax  is  void  Is  not,  of  Itself,  sufficient  to  justify  the 
granting  of  a  writ  to  restrain  its  collection.  The  case  must,  in 
addition,  be  made  under  some  of  the  well  recognized  beads  of 
equity  jurisdiction. 

5.  Fleadino. 

If  part  of  the  tax  the  collection  of  which  is  sought  to  be  restrained,  li 
legal  and  part  void,  the  pleader  must  state  facts  showing  what  Is 
legal  and  what  void  and  the  payment  or  tender  of  the  amount  le- 
gally due.  An  all^atlon  that  he  has  paid  all  taxes  legally  assessed 
is  not  sufficient,  for  this  Is  a  mere  legal  conclusion. 

6.  Saue — Ibbepabablb  Injubt. 

An  allegation  in  a  compl^nt  for  injunction  that  if  the  defendant  be 
permitted  to  do  the  acts  sought  to  be  restr^ned,  "  it  will  work  a 
great  and  ii-reparable  Injur;  to  the  plaintiff,"  is  not  a  statement  of 
fact,  hut  of  a  mere  conclusion  of  the  pleader  and  Insufficient  for 
any  purpose. 

Appeal  from  the  Court  of  Appealt. 

Mr.  Charles  A.  Mbrrimait  (Mr.  Wm.  M.  Maguibe  and 
^fr.  H.  C.  Chabpiox,  of  coaoBel),  for  appellant. 

Mr.  Jesse  Stephenson  and  Mr.  C.  M.  Corleft,  for 
appellee. 
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Mk.  Justice  Campbsll  delivered  the  opinion  of  the  court. 

This  action  was  begun  in  the  district  court  of  Rio  Grande 
county  by  The  lusuranoe  Company  of  North  America  gainst 
Orlando  Bonner,  county  treasurer,  to  restrain  the  collection 
of  a  tax. levied  gainst  it,  upon  the  ground  that  the  tax  was 
void.  The  complaint  was  difimissed  upon  the  defendant's 
demurrer,  and  it  thereupon  sued  out  a  writ  of  error  in  the 
court  of  appeals,  where  the  judgment  below  was  affirmed. 
Plaintiff  now  prosecutes  its  appeal  from  the  judgment  of 
the  court  of  appeals,  and  invokes  the  jurisdiction  of  tliis 
court  upon  the  ground  that  a  detemiinatdon  of  a  constitu- 
tional question  is  necessary  to  a  decision  of  the  case. 

Upon  the  plaintiffs  own  theory  that  the  tax  whose  collec- 
tion is  sought  to  be  enjoined  is  a  franchise  tax,  and  was  ille- 
gally levied  under  a  law  impliedly  repealed  by  a  later  laiv 
covering  the  same  subject  and  prescribing  a  lower  rate  than, 
and  a  basis  of  taxation  different  from,  that  contained  in  the 
prior  law,  it  is  doubtful  if  there  is  any  constitutional  ques- 
tion in  the  case,  or  any  question  other  than  one  of  statutory 
construction. 

Be  that  as  it  may,  we  are  precluded  from  passing  upon 
that  point ;  for  we  are  of  the  opinion  that  the  complaint 
does  not  state  a  cause  of  action,  or  present  a  case  that  war- 
rants the  granting  of  equitable  relief.  This  was  the  ground 
upon  which  the  court  of  appeals  predicated  its  judgment  of 
affirmance,  and  as  our  judgment  is  in  accord  with  the  con- 
clusion of  that  court,  it  follows  that  the  determination  of  a 
constitutional  question  is  not  necessary  to  a  decision  in  the 
case  B»  presented,  and  therefore  jurisdiction  to  entertain  this 
appeal  is  not  vested  iu  this  court. 

The  opinion  of  the  court  of  appeals  is  reported  in  volume  7 
of  the  court  of  appeals  reports,  p.  97,  and  so  clearly  shows 
the  insufficiency  of  the  complaint  as  to  leave  but  little  fur- 
ther to  be  said.  The  able  presentation  of  the  case  here  by 
counsel  for  appellant,  and  the  fact  that  they  raise  questions 
of  practice  that  are  of  importance,  call  for  some  further  con- 
sideration by  us. 
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None  of  the  counsel  upon  either  eide  appearing  in  this 
court  was  in  the  case  when  it  was  heard  in  the  district  court. 
That  the  complaint  is  not  satisfactory, — indeed,  that  it  is 
seriously  defective, — counsel  for  appellant  frankly  admit ; 
but  that  it  is  so  defective  as  not  to  support  a  judgment,  had 
one  gone  for  the  plaintiff,  they  are  not  willing  to  concede. 
They  claim  that  the  defendant  interposed  only  a  special 
demurrer  below,  upon  which  ground  alone  ai^ument  was 
had,  and  the  decision  based. 

There  may  be  some  doubt  as  to  the  correctness  of  this 
claim,  but  for  the  purpose  of  the  argument,  we  assume  it  to 
be  true.  It  appears,  then,  that  the  objection  by  the  defend- 
ant that  the  pleading  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  was  Dot  raised  until  the  case  reached 
the  court  of  appeals.  Although  under  section  55  of  the 
code,  as  construed  by  this  court  and  the  court  of  appeaJa 
(  Wileox  V.  Jamieson,  20  Colo.  158  ;  Black  et  al.  v.  Bent,  20 
Colo.  342 ;  Mulock  v.  Wihon,  19  Colo.  296 ;  SfcKee  v.  Howe, 
IT  Colo.  538 ;  Toothaeker  v.  City  of  Boulder,  13  Colo.  219 ; 
Marriott  V.  Cline,  12  Colo.  561;  Sail  v.  Linn,  8  Colo.  264; 
Ornery  v.  Vomit,  7  Colo.  107  ;  Cretwell  v.  Woodtide,  46  Pac. 
Rep,  842),  this  objection  may  be  raised  at  any  time,  yet 
when  raised  for  the  first  time  iu  an  appellate  court,  it  ia 
looked  upon  with  disfavor. 

Applying  this  rule,  counsel  say  it  is  our  duty  (which  is 
true)  to  disregard  all  irregularities  and  informalities  in  the 
complaint,  and,  if  possible,  to  sustain  it.  To  the  same  effect 
is  the  case  of  Burkhart  v.  Qladish,  123  Ind.  337,  and  cases 
cited.  The  rule  has  thus  been  stated :  "  If  the  facts  alleged, 
with  all  reasonable  deductions  that  can  be  drawn  thetefrom, 
are  sufficient  to  show  a  cause  of  action,  the  complaint  will  ba 
upheld  upon  review."  Black  v.  Bent,  fupra.  This  is  the 
settled  doctrine  of  this  court,  and  we  are  disposed  to  frown 
upon  the  practice  of  reserving  even  such  objections,  as  are 
here  raised,  until  the  cause  reaches  an  appellate  court. 

But  giving  to  the  rule  its  most  liberal  application,  we  are 
unable  to  spell  a  cause  of  action  out  of  the  complaint.     It  ia 
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more  than  merely  inartificial ;  it  is  entirely  wanting  in  some 
essential  averments.  In  addition  to  what  is  said  by  the 
court  of  appeals,  we  may  say  that  courts  discourage  the 
practice  of  granting  injunctions  to  restrain  the  collection  of 
the  public  revenue.  That  a  tax  is  void  is,  of  itself,  not  suf- 
ficient to  justify  the  granting  of  a  writ.  The  case  must,  in 
addition,  be  brought  under  the  head  of  some  of  the  well 
recognized  heads  of  equity  jurisdiction.  Dowt  v.  Chicago,  11 
Wall.  308  ;  High  on  Injunctions  (3d  ed.),  §  485,  et  leq. 

Some  of  the  particulars  in  which  this  complaint  is  bad  are 
as  follows :  The  plaintiff  must  allege  payment, — at  least,  a 
tender, —  of  all  legal  taxes  due.  If  part  of  the  tax  assessed 
against  him  is  legal  and  part  void,  he  must  state  the  facts 
showing  what  is  legal,  and  what  void,  and  the  mere  allega- 
tion that  he  has  paid  all  taxes  legally  assessed  is  not  suffi- 
cient. High,  §§  497, 498.  The  allegation  here  is  that  plain- 
tiff "  has  paid  and  liquidated  any  and  all  legal  claims  for 
taxes  or  otherwise  made  or  held  against  it  by  the  state  of 
Colorado,  as  required  by  law."  This  is  a  mere  legal  conclu- 
sion. Besides  this,  according  to  the  plaintiff's  own  theory 
of  the  case,  it  owed  taxes  to  the  county  of  Rio  Grande,  the 
towns  of  Monte  Vista  and  Del  Norte,  where  it  had  agents, 
and  to  the  school  districts  in  those  municipalities.  The  tax 
due  to  each  of  these  smaller  subdivisions  of  the  state  is  a 
separate  and  distinct  tax  from  that  due  to  the  state  itself, 
and  there  is  no  averment  in  the  complaint  of  payment,  or 
tender,  of  any  such  taxes. 

There  is  no  allegation  of  a  threat  by  the  treasurer  to 
enforce  the  payment  of  the  tax,  or  even  that  plaintiff  antici- 
pated he  would  seek  to  collect  it,  either  by  distraint  of  its 
personal  property,  by  suit,  by  sale  imder  the  statute,  or  other- 
wise ;  and  it  appears,  also,  that  the  taxes  were  not  due  until 
after  the  suit  was  brought.  See  High,  §492.  There  is 
only  a  bare  allegation  that  the  tax  is  void  and  no  attempt  to 
state  the  facts  which,  it  is  claimed,  constitute  the  tax  void, 
so  that  the  court  may  draw  its  own  legal  connlusions  from 
^  facts  as  stated.    This  is  clearly  insufficient.     High,  §  493. 
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Ordinarily,  the  writ  will  not  lie  to  restrain  the  collection 
of  an  illegal  tax  on  personal  property ;  and  while  it  is  only 
hy  inference  that  we  are  advised  of  the  ownership  by  t^e 
plaintiff  of  personal  property,  there  b  no  allegation,  or  even 
inference,  that  the  plaintiff  is  the  owner  of  any  real  estate, 
the  title  of  which  might,  by  any  possibility,  be  clouded.  If 
this  is  a  tax  upon  the  corporate  franchise,  as  the  plaintiff 
maintains,  the  general  rule  is  that  the  collection  of  a  void 
tax  on  a  franchise  will  not  be  enjoined.     High,  §  520. 

The  complaint  alleges  that,  if  the  treasurer  is  permitted 
to  collect  this  tai,  "  it  will  work  a  great  and  irreparable  in- 
jury to  the  plaintiff,"  but  the  facts  are  not  stated  showing  to 
the  court  the  nature  of  such  injury,  or  how,  or  why,  it  will 
result ;  and  such  an  aUegation  in  a  pleading  is  a  mere  conclu- 
sion of  the  pleader  himself,  which  all  the  authorities  hold  to 
be  not  the  allegation  of  a  fact.  High,  §  491,  and  cases  cited. 
So  it  will  he  seen  from  the  foregoing  that  by  no  rational 
rule  of  construction  can  this  complaint  be  held  good. 

But,  say  counsel,  as  the  prayer  is  for  general  relief  as  well 
as  for  an  injunction,  this  action  may  be  treated  as  an  applica- 
tion for  a  writ  of  certiorari  to  review  the  proceedings  of  the 
board  of  county  commissioners  in  levying  the  tax.  This 
contention  is  wholly  untenable,  and  it  would  seem  not  to  he 
seriously  urged.  Certiorari  does  not  lie  to  the  collector  of 
taxes,  either  to  review  his  action,  or  any  prior  action  upon 
which  his  own  is  based  (Cooley  on  Taxation  [2d  ed.  ],  757) ; 
and  it  would  be  an  anomalous  practice  to  convert  an  action 
brought  against  a  county  treasurer  to  restrain  the  collection 
of  a  void  tax  into  an  action  against  the  board  of  county  com- 
missioners to  review  its  proceedings  in  levying  the  tax,  even 
though,  in  a  proper  case,  this  remedy  is  appropriate. 

Our  conclusion  being  that  the  constitutional  question,  even 
if  it  is  in  the  case,  is  not  necessary  to  the  decision  of  the 
controversy,  but  that  the  cause  must  be  decided  upon  the 
insufficiency  of  the  complaint,  it  follows  that  tMs  court  is 
without  jurisdiction  of  this  appeal,  and  it  is  accordingly  dis- 
missed. 

Ditmitted, 
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Cbavens  bt  al.  t.  Lee  ex  al. 

JuBisDianoK. 

Thin  conrE  has  no  jurisdiction  to  review  a  judgment  of  the  oonrt  of 
appeals  given  on  error  to  a  diatriet  conrt,  when  the  oontrovorsy 
between  the  partiea  is  merely  a  question  as  to  tlie  priority  of  their 
reapective  liens  upon  real  property. 

Error  to  the  Court  of  Appeah, 

Mr.  A.  M.  Stevenson,  Mr.  A.  P.  Rittenhousb  and  Mr. 
J.  W.  Taylos,  for  plaintiffs  in  error. 

Messrs,  Thomas,  Bryant  &  Lee,  for  defendants  in  error. 

Pbh  Cubiam.  Elisha  B.  Cravens  was  the  owner  of  cer- 
tain real  estate  at  Glenwood  Springs.  He  transferred  it  to 
Clinton  Reed  by  a  deed  absolute  in  form,  but,  in  fact,  the 
conveyance  was  in  tru^t,  and  a  written  declaration  of  trust 
was  executed  by  Seed.  After  this  transfer,  and  as  a  result 
of  a  compromise  of  certain  business  transactions  between 
Joseph  W.  Taylor  and  Joseph  Reynolds,  then  deceased, 
Taylor  executed  his  promissory  note  for  Jl  5,500,  payable  to 
Charles  S.  Thomas,  as  the  representative  of  the  estate  of  said 
Reynolds,  and  at  the  direction  of  Taylor,  who  assumed  to 
represent  Cravens,  and  to  have  become  vested  with  the 
power  from  him  to  control  Reed  in  the  execution  of  the 
trust.  Reed,  in  obedience  to  such  direction,  and  supposing 
he  was  acting  in  conformity  with  his  duty  as  trustee,  exe- 
cuted a  trust  deed  of  this  property  to  Harry  H.  Lee,  as  trus- 
tee, to  secure  the  payment  of  said  note.  Acting  upon  the 
same  authority,  Reed  subsequently  gave  a  trust  deed  upon 
the  same  property  to  John  H.  Pesler,  as  trustee,  to  secure 
the  payment  of  a  note  made  by  Taylor  to  H.  R.  Kamm, 
which  note  was  discounted  by  the  First  National  Bank  of 
Glenwood  Springs. 

Vol.  XXIV — 15 
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The  note  to  Thomas  having  become  due  and  not  paid,  Lee, 
upon  the  request  of  Thomas,  advertised  the  property  for 
sale  under  the  terms  of  the  trust  deed.  Cravens  thereupon 
brought  this  action  in  the  district  court  of  Arapahoe  county 
asking  for  an  injunction  to  restrain  the  sale,  and  upon  final 
hearing  that  the  said  trust  deed  be  canceled  and  set  aside, 
and  that  the  property  be  sold  to  satisfy  the  trust  under  which 
Kecd  held  the  land,  and  after  such  application  of  the  pro- 
ceeds of  sale,  what  was  left,  if  anything,  should  be  given  to 
liim. 

Cross-complaints  were  set  up  by  some  of  the  defendants, 
and  petitions  of  intervention  were  filed,  whose  object  was  to 
establish  liens  against  the  teal  estate  included  in  these  trust 
deeds.  Upon  final  hearing  the  court  dismissed  the  action 
as  to  the  plaintiff  Cravens,  and  made  a  decree  establishing 
the  relative  tank  of  the  liens  claimed  against  this  land  by 
Lee  and  Fealer  imder  their  respective  trust  deeds,  and  by 
the  various  other  defendants  and  interveners,  whereby  Lee's 
lien  was  held  to  be  junior  to  all  the  others. 

From  this  decree  the  defendants  (Harry  H.  Lee,  0.  S. 
Thomas  and  Mary  S.  Reynolds)  took  the  case  by  writ  of 
error  to  the  court  of  appeals,  the  defendants  in  error  being 
the  other  defendants  and  the  interveners  in  the  origmal 
action  whose  liens  were  adju^^d  superior  to  that  of  stud 
plaintiffs  in  error. 

In  the  court  of  appeals  the  decree  of  the  district  court 
was  reversed,  the  court  in  substance  holding  the  lien  of  the 
plaintiffs  in  error  there  to  be  the  first  and  paramount  lien 
on  the  land,  and  remanded  the  case  to  the  district  court  to 
proceed  in  conformity  with  the  opinion.  Thereupon  the 
defendants  in  error,  in  the  court  of  appeals,  brought  the  case 
here  upon  writ  of  error. 

The  defendants  in  error  here  (Lee,  Thomas  and  Reynolds — 
plaintiffs  in  error  in  the  court  of  appeals)  now  move  to  dis- 
miss the  writ  of  error  upon  the  ground  that  this  court  has 
not  jurisdiction  to  entertain  it.  Strictly  speaking,  no  money 
judgment  was  tendered,  but  if  there  was,  in  any  sense,  a 


b,  Google 


1897.]  Cbavbks  t.  Lee.  227 

money  judgment,  no  one  of  the  separate  jndgmenta — ^held  to 
be  lieoB — amounts  to  ¥2,500,  and  upon  that  ground  the  juris- 
diction of  this  court  does  not  attach,  SpangUr  v.  Green, 
21  Colo.  505.  Indeed,  unless  there  is  a  freehold  involved,  we 
are  without  jurisdiction. 

It  would  seem  from  a  bare  statement  of  the  case  that  a 
freehold  is  not  involved.  The  controversy  between  the  par- 
ties before  this  court  is  merely  one  over  the  priority  of  their 
respective  liens  upon  real  property.  The  decree  of  the  dis- 
trict court,  which  was  reviewed  by  the  court  of  appeals, 
established  the  rank  of  these  liens.  It  does  not  take  a  free- 
hold from  one,  or  give  it  to  any  of  the  other  parties  to  the 
litigation.  If  these  liens  are  paid  within  the  time  designated 
by  the  decree,  there  will  be  no  sale  of  the  property.  If  not 
so  paid,  the  property  will  be  sold  to  satisfy  these  liens,  and 
ttie  title  tninflferred,  if  at  all,  only  to  the  purchaser  at  the 
sale.  Nor  is  a  freehold  involved  if  Cravens  were  still  in  the 
case.  Had  he  succeeded  in  the  litigation  and  a  judgment 
gone  for  him,  it  is  apparent  that  the  title  would  not  neces- 
sarily have  been  reconveyed  to  liim ;  for,  according  to  his 
own  contention,  he  bad  only  an  equitable  interest  in  the 
property,  contingent  upon  the  legal  claims  against  him  and 
Taylor  being  paid ;  and  if  the  proof  shows  anythii^,  it  shows 
that  the  amount  of  these  claims  was  much  larger  than  any 
possible  value  attaching  to  the  land. 

Under  the  established  rule  of  this  court  laid  down  in  many 
cases,  and  at  this  term  ^ain  enunciated  in  the  case  of  Pad- 
datik  V.  Staiey  et  at.,  ante,  p.  188,  there  is  no  freehold  involved, 
nor  is  there  present  any  other  element  that  gives  this  court 
jurisdiction  of  the  writ  of  error.  The  temporary  writ  of 
injunction  heretofore  issued  is  vacated,  and  the  writ  of  error 
is  accordingly  dismissed. 

Writ  of  error  ditmUied, 
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The  Roman  Catholic  Cosgregation  of  the  Amnnr- 
ciATiON  V.  O'Leakt. 

AajtNCT— Estop  pbl. 

A  church  oongr^stjon  hsvjng  permitted  its  priest  to  hold  UmseU  out 
as  possessing  absolute  oootrol  oC  its  aSnira  and  power  to  borrow 
mouej  upon  it«  credit  and  to  expend  the  same  for  Its  ohnrcli  pur- 
poses, oauQut  repudiate  the  indebtedness  whlLa  accepting  the  bene- 
fits derived  from  the  expenditure. 

Appeal  from  the  District  Court  of  Chaffee  County. 

Appellee  in  ter  amended  complaint  alleges  that  the 
defendant  is  a  religious  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Colorado ;  that  between  the 
1,  day  of  July  and  the  1,  day  of  November,  1892,  the  plain- 
tiif  advanced  to  the  defendant  the  sum  of  $3,000  at  the  spe- 
cial instance  and  request  of  the  defendant ;  and  that  the 
money  was  laid  out  and  expended  for  the  use  and  benefit  of 
the  defendant. 

The  amended  answer  upon  which  the  case  was  tried  con- 
tains a  general  denial  and,  also,  a  special  defense  baeed  upon 
an  alleged  arbitration  and  settlement  of  the  matters  here  in 
controversy ;  but  as  this  defense  is  abandoned  in  this  court, 
it  need  not  be  further  considered. 

The  trial  was,  by  consent,  had  to  the  court,  and  resulted 
in  findings  in  favor  of  the  plaintiff  upon  aU  the  issues.  It 
was  specially  found  that  "plaintiff,  prior  to  the  25,  day  of 
October,  1892,  advanced  to  pastor  of  defendant  congrega- 
tion, for  benefit  of  church,  $2,691.50,  which  was  received, 
accepted  and  retained  by  church." 

"That  defendant  receired  and  accepted  from  plaintiff, 
prior  to  October  25, 1892,  the  sum  of  $2,691.50,  which  was 
appropriated  to  its  use ;  that  plaintiff  is  entitled  to  recover 
$2,691.50,  with  interest  at  eight  per  cent  per  annum  from  Oe- 
tober  25, 1892 ;  all  testimony  tendii^  to  show  that  Bishop 
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Matz  oidfli«d  the  tmilding  of  addition  to  parochial  school  in 
question  by  Rev.  C.  F.  O'Leary,  disregarded  by  oonrt,  being 
held  insufficient  to  render  defendant  liable."  Upon  these 
findings  a  judgment  was  rendered  for  the  plaintiff.  The 
defendant  briogB  the  case  here  by  appeal. 

Mr.  A.  T.  GcNNBLL  and  Mr.  John  A.  EwraG,  for  appel- 
lant. 

Messis.  Talbot,  Dbnisos  &  Wadlbt,  for  appellee. 

Chief  Justice  Hatt  delivered  the  opinion  of  the  court. 

The  evidence  shows  that  the  defendant  corporation  was 
at  the  time  a  religious  institution  having  the  control  and 
man^ment  of  a  church  and  also  a  parochial  school  in  the 
city  of  Leadville  in  this  state ;  that  upon  February  22,  1892, 
Rev.  Father  C.  F.  O'Leaiy  took  charge  of  the  affairs  of  the 
church  and  school  under  an  appointment  from  the  proper 
church  authority,  and  continued  in  control  until  about  the 
28,  day  of  October,  1892,  when  he  was  stricken  with  paraly- 
sis and  relieved  from  the  charge. 

It  is  further  shown  from  the  evidence  that  during  these 
dates  Father  O'Leary  had  entire  charge  of  the  church  and 
school,  that  he  was  entrusted  with  the  collection  of  the  nee- 
essaty  funds  to  maintain  both  institutions  and  with  the  dis- 
bursement of  the  same ;  that  he  employed  and  discharged 
teachers  at  will ;  and  that  everything  in  and  about  the  man- 
agement of  the  church  and  school  was  under  his  direction 
and  control. 

The  record  discloses  that  during  this  time  there  was  in 
existence  a  board  of  trustees  of  the  defendant  corporation, 
the  members  of  which  board  resided  in  Leadville,  but  during 
the  entire  time  of  Father  O'Leary's  charge  this  board  did 
not  hold  a  single  meeting,  and,  so  far  as  the  evidence  shows, 
did  not  attempt  in  any  way  to  manage  or  control  the  business 
of  the  corporation,  or  interfere  with  Father  O'Leary's  manage- 
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m«)t  of  the  church  or  echool,  or  to  in  any  manner  advise 
or  assist  him  with  reference  thereto.  To  all  intents  and  pur- 
poses the  prieBt  had  absolute  and  unconditional  control  of 
the  entire  business  of  both  institutions. 

Soon  after  Father  O'Leary  took  charge  of  this  work  the 
number  of  scholars  enrolled  at  the  school  exceeded  six  hun- 
dred, and  the  school  building  was  found  too  small  to  accon> 
modate  such  a  laige  number,  and  it  was  deemed  necessary  to 
build  a  large  addition  to  the  building.  The  priest  testifies 
that  in  building  this  addition  he  had  the  sanction  of  the 
bishop,  and  that  it  was  built  at  his  request.  The  revenues 
of  the  church  were  at  the  time  barely  sufficient  to  pay  the 
running  expenses  of  the  church  and  school  so  that  the  cost 
of  the  addition  to  the  school  building  had  to  be  provided  for 
from  other  sources.  It  appears  that  Father  O'Leary  raised 
by  personal  solicitation  about  92,000  of  the  amount  neces- 
sary to  build  the  addition,  and  this  being  insufficient  he  bor- 
rowed  from  his  sister  Julia  O'Leary,  the  plaintiff  in  this  case, 
the  sum  of  $3,000  to  complete  the  work.  He  gave  to  his 
sister  a  writing  of  which  the  following  is  a  copy : 

"  Leadville,  Colo.  Jidy  5, 1892. 
"Received  of  Julia  O'Leary  Three  Thousand  Dollars, 
with  interest  at  the  rate  of  8  per  cent  per  annum. 
"  *S,000.00  C.  F.  O'Leary, 

"  Pastor  of  Annunciation  Churcli, 
"  Due  July  5,  1893.  "  Leadville,  Colo." 

Father  O'Leary  swears  that  it  was  hie  intention  at  the 
time  this  money  was  borrowed  to  hold  a  fair  and  festival 
after  the  building  was  completed  for  the  purpose  of  raising 
funds  to  discharge  this  indebtedness ;  but  owing  to  his  sud- 
den and  unexpected  sickness  he  was  prevented  from  carry- 
ing out  such  intention,  and  that  no  fair  or  festival  was  held. 

It  is  claimed  by  the  appellant  that  there  is  no  sufficient 
proof  that  the  money  advanced  by  Miss  O'Leary  was  ever 
used  in  building  an  addition  to  the  school  building ;  but  we 
regard  this  claim  as  untenable  upon  this  record.    It  affirms- 
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tively  appears  that  the  money  loaned  by  Miss  O'Leary  was 
deposited  in  the  American  ^National  Bank  of  Leadville,  and 
that  it  was  paid  out  by  checks  drawn  by  Father  O'Leary  in 
settlement  of  debts  contracted  in  the  construction  of  tJic 
building.  The  plaintiff  was  able  to  produce,  and  did  intra- 
duce  at  the  trial,  checks  showing  such  payments  aggregatin|f 
the  sum  of  $2,691.50,  the  amount  allowed  her  1^  the  district 
judge. 

It  is  claimed  that  this  money  was  borrowed  without 
authority  of  the  trustees,  and  that  there  is  no  evidence  tliat 
the  bishop  ever  authorized  the  making  of  such  a  loan,  and 
that,  for  this  reason,  the  proof  is  not  sufficient  to  uphold  the 
judgment  of  the  court  below.  A  sufficient  answer  to  this 
contention,  we  think,  is  found  in  the  fact  that  during  the 
eight  months  that  Father  O'Leary  had  chaise  of  the  Cath- 
olic church  and  school  at  Leadville,  he  had  the  sole  man- 
agement of  the  business  in  connection  therewith.  The 
directors  were  presumably  residents  of  the  city  of  Leadville 
and  attendants  upon  the  church,  which  adjoined  the  school 
budding.  The  city  was  small,  and  it  is  highly  improbable 
that  the  attention  of  the  trustees  was  not  attracted  to  this 
building  time  and  time  again  as  its  construction  progressed, 
and  as  the  corporation  was  without  funds  and  dependent 
upon  meager  revenues  to  pay  the  daily  running  expenses  of 
the  church  and  school,  they  had  no  right  to  assume  that  the 
building  was  being  constructed  free  from  debt.  They  per- 
mitted Father  O'Leary  to  hold  himself  out  to  the  world  aH 
having  absolute  control  of  the  affairs  of  the  church  and 
school ;  they  permitted  him  to  raise  funds  and  expend  the 
same  as  in  his  judgment  seemed  proper ;  and  after  the  build- 
ing was  constructed  it  was  then  too  late  for  the  church 
authoritiee  to  repudiate  the  indebtedness,  while  accepting 
the  benefits  derived  from  the  expenditure  of  this  money. 
The  Union  M.  Co.  v.  Rocky  Mt.  Nat.  Bank,  2  Colo.  248 ;  Denver 
Fire  In$.  Co.  v.  MeClelland,  9  Colo.  11 ;  Manville  v.  Belden 
Mining  Co.,  17  Fed.  Rep.  425 ;  Troup  h  Cage,  29  Beav.  353 ; 
Santa  Cruz  R.  R.  Co.  v.  Sprecklea,  65  Cal.  193 ;  Morawets  on 


b,GoogIc 


232  The  Chukch  v.  O'Leaby.  [AprU  T., 

Private  Corporations,  §§  TIS,  716  and  cases  cited ;  4  Thomp- 
son's Comm.  on  the  Law  of  Corporations,  §  5258  and  cases 
cited. 

Appellant  calls  attention  to  the  following  from  Union 
Gold  M.  Co.  V,  Rocky  Ml.  Ifat.  Bank,  1  Colo.  531 :  "  Nor  is 
it  material  that  the  money  was  expended  in  the  mine,  or  that 
the  expenditure  was  advantageous  to  the  company,  unless  it 
is  shown  that  the  company  had  knowledge  of  the  loan  and 
of  the  expenditure."  When  the  case  came  up  again,  as  it 
did  upon  a  second  appeal,  the  opinion  of  the  court  was  writ- 
ten hy  the  same  judge,  and  in  the  later  opinion  he  corrected 
the  error  in  the  above  statement,  and  announced  the  lav 
correctly.  See  Union  O.  M.  Co.  v.  Rocky  Mt.  Nat.  Bank,  2 
Colo.  248. 

In  that  case  the  money  was  borrowed  by  the  superintend- 
ent for  the  company,  but  there  was  little  or  no  evidence 
that  it  was  used  in  the  development  of  the  mine,  or  in  tiie 
prosecution  of  work  for  the  company.  See  dissenting  opin- 
ion of  Mr.  Justice  Belford,  2  Colo.  266. 

The  case  of  Mann  v.  Famum,  17  Colo.  427,  is  also  relied 
upon  ;  but  the  case  is  not  at  all  analogous  to  the  facts  in  the 
case  at  bar.  In  that  case  Famum  contracted  with  Quimhy 
to  deposit  upon  lots  owned  by  Famum  the  dirt  to  be  taken 
from  a  certain  excavation  to  be  made  in  lots  owned  by  the 
Denver  Club.  After  tiiis  contract  was  made,  Famum  went 
abroad  and  was  absent  for  some  time.  During  his  absence 
he  left  no  agent  in  charge  of  this  business.  Quimby  placed 
the  dirt  from  the  excavation  upon  the  lots  in  question  in 
accordance  with  his  contract,  and  afterwards  raised  the  lots 
still  higher  by  putting  dirt  taken  from  other  places  upon 
them.  This  waa  done  without  the  knowledge  or  consent, 
express  or  implied,  of  Famum,  and  the  court  held  that  his 
liability  was  limited  to  the  amount  of  dirt  contracted  for. 
But  the  court  in  that  case  expressly  recognizes  the  doctrine 
that  when  a  peraon  performs  work  or  fumishes  material 
beneficial  to  the  property  of  another,  a  promise  to  pay 
therefor  by  the  owner  may  sometimes  be  implied  from  the 


b,  Google 


1897.]  Areano  v.  The  Peopt-e.  233 

circmnstances,  and  Uiat  this  will  result  where  the  facts  are 
Buch  as  equitably  estop  the  owner  from  denying  his  liability. 

In  the  district  court  the  eSort  to  defeat  the  present  action 
was  based  largely  upon  the  claim  that  the  money  was  not 
used  for  corporate  purposes,  but  plaintiff  was  able  to  estab- 
lish to  the  satififaction  of  that  court  upon  what  we  consider 
sufficient  evidence  tiiat  the  money  was  actually  used  to  make 
a  necessary  improvement  upon  defendant's  property ;  and  it 
would  certainly  be  a  miscarriage  of  justice  if  plaintifF  should 
be  held  remediless. 

Upon  principle  and  authority  we  think  the  judgment  of 
the  court  below  is  right,  and  it  is  accordingly  affirmed. 


[Do.  8780.] 

Abbaho  et  al.  v.  The  People  op  the  State  op 

Colorado. 

].  PBAoncK  IN  Cbiuinai.  Casbs— Heabino  op  EvtDBKCS  ON  Plea 

OF  Guilty — Record. 
Id  all  caaea  where  the  court  possesses  any  dlsoreUon  as  to  the  extent  of 

Uie  puntBhment  to  be  Imposed  upon  a  plea  of  guilty,  witnesses  must 

be  examined  as  to  the  nggravatlon  and  mitigation  of  the  offense. 

If  the  record  does  not  Siffirmatively  show  that  thia  was  done,  the 

judgment  will  bo  reversed  on  error. 
S.  Sank. 
The  record  should  affirmatively  show  the  taking  of  all  steps  which  are 

euential  to  saslain  the  seuteuce. 

Error  to  the  District  Qourt  of  Ruerfano  County. 

Mr.  Jaues  a.  McFeely,  for  plaintifE  in  error. 

The  Attobnet  General,  Mr.  Calvin  E.  Reed  and 
Mr.  George  H.  Thokbe,  of  counsel,  for  the  People. 

Mb.  Justice  Goddasd  deUvered  the  opinion  of  the  court. 
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At  the  October  term,  1891,  of  the  district  court  of  Huer- 
fano county,  Antonio  Arrano,  John  Arrano,  Lorenzo  Per- 
riceo,  Dominacio  Keado,  Bartholomico  Oberto,  were  indicted 
for  the  crime  of  murder.  On  the  8,  day  of  October  they 
were  arraigned  and  severally  entered  pleaa  of  not  guilty. 
Afterwards,  and  on  the  16,  day  of  October,  the  defendants, 
in  open  court,  withdrew  their  plea  of  not  guilty,  and  ten- 
dered pleae  of  guilty  of  murder  of  the  second  degree ;  which 
pleas  were  accepted  by  the  district  attorney,  and  the  court 
explained  to  the  defendants  the  nature  and  extent  of  their 
punishment  provided  by  law  for  the  offense  of  murder  in 
the  second  degree ;  and,  the  defendants  still  petsiating  in 
pleading  guilty  as  aforesaid,  such  pleas  were  received  and 
recorded;  whereupon,  as  shown  by  the  record,  the  follow- 
ing proceeding  was  had,  as  to  each  of  the  defendants : 

"  And  now  neither  the  said  defendant  nor  his  counsel  for 
him  saying  anything  further  why  the  judgment  of  the  court 
should  not  now  be  pronounced  against  him  on  the  plea  of 
guilty  heretofore  made  in  this  cause,  therefore  it  is  ordered 
and  adjudged  by  the  court  that  the  said  defendant,  John 
Arrano,  be  taken  from  the  bar  of  this  court  to  the  common 
jailof  Huerfano  county  *  •  •  and  from  thence  by  the  sheriff 
of  said  county  *  •  •  to  the  penitentiary  of  this  state  •  *  • 
and  be  delivered  to  the  warden  or  keeper  of  said  peniten- 
tiary ;  and  the  said  warden  or  keeper  is  hereby  required  and 
commanded  to  take  the  body  of  said  defendant  "  •  •  and 
confine  him  in  said  penitentiary  in  safe  and  secure  custody 
for  and  during  his  natural  life,  at  hard  labor." 

At  the  February  term  of  1893,  a  motion  to  vacate  the  judg- 
ments and  for  rehearing  was  filed  and  overruled.  At  the 
February  term  of  1895  a  petition  to  vacate  the  judgments 
was  heard  and  overruled.  The  defendants  bring  the  case 
here  on  error,  and  ask  for  a  reversal  of  this  judgment  and 
sentence  upon  several  grounds,  among  them,  because  the 
court  sentenced  the  defendants,  upon  their  plea  of  guilty-, 
without  examining  witnesses  as  to  the  aggravation  and  miti- 
gation of  the  offense.    This  specification  of  error  we  think 
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presents  a  meritorious  obieetion  to  the  validity  of  these  sen- 
tences. The  proceeding  was  had  under  sec.  1463  Mills' 
Ann.  Stats.,  which  enacts : 

"  In  ail  cases  where  the  party  indicted  shall  plead  'guilty,' 
such  plea  shall  not  be  entered  until  the  court  shall  have  fully 
explained  to  the  accused  the  consequences  of  entering  auch 
plea ;  after  which,  if  the  party  indicted  insists  in  pleading 
guilty,  said  plea  shall  be  received  and  recorded ;  and  the  court 
proceed  to  render  judgment.  •  •  •  In  all  cases  where  the 
court  possesses  any  discretion  as  to  the  extent  of  the  puniMli- 
ment,  it  shall  be  the  duty  of  the  court  to  examine  witnesses 
as  to  the  aggravation  and  mitigation  of  the  offense." 

The  punishment  provided  by  our  statute  for  the  crime  of 
murder  of  the  second  degree  is  that  the  person  convicted 
"shall  suffer  imprisonment  in  the  penitentiary  for  a  term  not 
less  than  ten  years,  and  which  may  extend  to  life."  Sec.  1176, 
Milk'  Ann.  Stats. 

The  term  of  imprisonment  within  these  limits  is  wholly 
within  the  discretion  of  the  court.  It  was  therefore  clearly 
the  duty  of  the  court,  under  the  mandatory  provision  of 
sec.  1463,  before  imposing  sentence,  to  examine  witnesses  as 
to  the  circumstances  under  which  the  homicide  occurred,  in 
order  to  ascertain  whether  such  circumstances  tended  to 
^gravate  or  mitigate  the  offense. 

The  attorney  general  in  his  argument  does  not  question 
the  correctness  of  this  conclusion,  but  insists  that,  the  record 
being  silent,  it  must  be  presumed  that  the  statute  was  com- 
plied with.  In  other  words,  that  the  matter  complained  of 
should  not  appear  in  the  record  proper,  and  can  be  made  to 
appear  only  by  bill  of  exceptions.  With  this  we  cannot 
agree,  but  think  that  a  compliance  with  this  provision  of  the 
statute  must  appear  in  the  record  proper.  Mr.  Bishop,  in 
discussing  what  the  record  in  a  criminal  case  shall  contain  iu 
his  work  on  Criminal  Procedure,  vol.  1,  sec.  1S47,  says : 

"  The  leading  purpose  of  the  record,  wherein,  if  it  fails,  it 
is  certainly  inadequate,  is  to  set  down  and  justify  the  punish- 
inent.     Hence  it  must  state  what  will  affirmatively  show  the 
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ofEense,  the  steps  without  which  the  eeutence  cannot  be  good, 
and  the  sentence." 

By  the  statute  of  Texas,  tliree  tilings  are  essential  to  sup- 
port a  plea  of  guilty  to  a,  felony :  First,  he  should  be  admon- 
ished by  the  court ;  teeond,  it  muet  appear  that  he  is  sane ; 
third,  it  must  plainly  appear  that  he  was  not  influenced  by 
fear  or  by  any  delusive  hope  of  pardon.  And  if  the  punish- 
ment of  tiio  offense  was  not  absolutely  fixed  by  law,  it  was 
further  provided  that  a  jury  should  be  impaneled  to  hear 
evidence  and  assess  the  punishment. 

In  Saunders  v.  State,  10  Tex.  App.  336,  the  court,  speak- 
ing of  these  conditions,  say: 

"  If  tiiese  matters  are  essential  and  must  concur  to  render 
the  plea  a  valid  one,  then  it  seems  to  us  that,  as  conditions 
precedent,  the  record  should  show  their  existence." 

In  Turner  v.  State,  17  Tex.  App.  587,  it  is  said : 

"  But  the  record  faUa  to  show  affirmatively  that  Uie  pun- 
ishment was  assessed  upon  a  valid  plea  of  guilty,  and  that 
evidence  was  submitted  to  the  jury  to  enable  them  to  decide 
as  to  the  proper  punishment  to  be  assessed."  And  because 
these  matters  did  not  appear  affirmatively  by  the  record,  Uie 
judgment  was  reversed. 

The  same  doctrine  is  announced  in  Paul  v.  State,  17  Tex. 
App.  683 ;  ffarris  v.  StaU,  17  Tex.  App.  559 ;  JIT  OauUy  v. 
V.  S.,  1  Morris  (Iowa),  641 ;  Even  v.  State,  31  Tex.  Crim. 
Rep.  318. 

We  think,  therefore,  that  the  record  must  affirmatively 
show  all  steps  which  are  essential  to  sustain  the  sentence ; 
and,  the  record  before  us  failing  to  show  that  the  court  ex- 
amined witnesses  as  required  by  statute,  but  in  effect  nega- 
tively showing  that  this  was  not  done,  the  plaintiffs  in  error 
were  sentenced  in  a  manner  not  sanctioned  by  the  law,  and 
such  sentence  is  invalid.  We  do  not  regard  the  other  objec- 
tions aa  well  taken ;  but  for  tiie  reasons  given,  the  judgments 
must  be  reversed,  and  the  cause  remanded  for  resentence, 
after  an  examination  of  witnesses  as  provided  by  the  statute. 

Reverted. 
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[So.  S6S8.] 
LovB  V.  Clune. 

1.  IsiUBAscE — CHA2<aE  OF  Bbmepiciart. 

UaleM  the  power  to  ohan^  the  beneflclarj  under  a  policy  Issued  by 
a  mutual  benefit  aasooi&tJon  is  expressly  given,  either  by  the  policy 
or  by  the  articles  or  by-laws  of  the  association,  the  beneficiary 
acquires,  upon  the  Issuance  and  delivery  of  the  policy  a  vested  and 
irrevocable  interest  therein. 

t  Sahe. 

The  rules  and  regulationa  of  a  mntual  benevolent  insurance  association 
are  not  to  be  construed,  so  as  to  defeat  the  purposes  for  which  tlie 
order  was  organized,  unless  their  meaning  Is  so  dear  as  to  admit  of 
no  other  reasonable  construction. 

i.  Saxb. 

Tlie  provisions  contained  in  the  artJcIes  of  incorporaUon,  by-laws,  ete., 
of  The  Locomotive  Sngineen  Uutnal  Life  &  Accident  Insurance 
AsaociatSon  are  considered,  and  It  Is  Aetd  that  a  member  cannot 
appoint  as  a  beneficiary  one  not  within  the  classes  specified  as  being 
entitled  to  its  beneflU. 

Appeal  from  the  Dittrict  Court  of  Arapahoe  County, 

Mr.  O.  F.  Ikgbaoau  and  Messrs.  Talbot,  Dbhnison 
&  Wadley,  for  appellant. 

Messrs.  Pattekson,  Richardson  &  Hawkins,  for  ap- 
pellee. 

Mr.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  determine  the  ri^ht  to  $3,000 
paid  into  court,  being  the  proceeds  of  two  policies  of  insur- 
ance upon  the  life  of  one  John  B.  Blocker.  On  August  21, 
1894,  John  B.  Blocker,  a  member  of  the  Brotherhood  of 
Locomotive  Engineers,  was  killed  in  a  railroad  accident, 
while  in  the  discharge  of  his  duty.  At  the  time  of  his  death 
there  were  outstanding  two  policies  of  insurance  upon  his 
life  for  Jl,500  each,  issued  by  The  Locomotive  En^neers 
Mutual  Life  &  Accident  Instirunce  Association.    The  appel- 
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lant  and  appellee  both  claiming  the  insurance,  the  associa- 
tion paid  the  money  into  court,  to  abide  the  result  of  this 
suit. 

The  facts  disclosed  by  the  record  which  are  necessary  to  be 
considered  in  determining  which  of  these  claimants  is  enti< 
tied  to  the  fund  in  controversy,  ate  in  brief  as  foUows; 

In  August,  1863,  there  was  organized  an  associatioa  known 
as  and  called  "  The  Brotherhood  of  the  Footboard."  In 
August,  1864,  this  association  was  reoiganized  uid  its  name 
changed  to  that  of  "  The  Grand  Inter-N'ational  Brotherhood 
of  Ixwomotive  Engineers,"  the  objects  and  purposes  of  whicli 
organization,  as  set  forth  in  its  constitution,  were  to  protect 
and  assist  the  families  of  deceased  members.  The  organiza- 
tion, which  has  its  principal  place  of  business,  or  home  ofGce, 
in  the  city  of  Cleveland,  Ohio,  consists  of  local  lodges  of 
locomotive  engineers  throughout  the  United  States,  upon 
which  devolves  the  duty  of  protecting  and  assisting  the  fami- 
lies of  their  deceased  members.  In  1867,  for  the  evident 
purpose  of  relieving  local  lodges  from  this  burden,  an  insui> 
auce  branch  was  instituted  in  connection  with,  and  under 
the  control  of,  the  brotherhood ;  and  as  one  of  the  conditions 
of  becoming  a  member  of  the  brotherhood,  each  applicant 
was  required  to  take  out  and  cariy  one  or  more  policies  of 
insurance  in  such  association.  The  following  by-laws  were 
adopted  for  the  guidance  and  control  of  the  insurance  asso- 
ciation : 

"Article  I.  This  association  shall  be  designated  'The  Lo- 
comotive Engineers  Mutual  Life  Insurance  Association,'  its 
object  being  to  aid  and  benefit  the  families  of  deceased  mem- 
bers -of  the  Brotherhood  in  a  simple  and  substantial  manner." 

"  Article  XX,  When  the  death  of  a  member  of  this  associa- 
tion occurs,  or  injuries  are  received  as  specified  in  arti- 
cle XIX,  the  Secretary  of  the  division  shall  transmit  to  the 
President  and  General  Secretary  a  report  of  such  death  or 
injury,  signed  by  two  members  of  the  Insurance  Association 
in  good  standing,  together  with  his  policy  and  the  certificate 
of  a  physician  or  coroner,  stating  age,  cause  of  death  or  in- 
juiy.    He  shall  also  give  the  name  and  residence  of  the  widow 
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or  heirs  of  ike  deceased,  to  whom  hit  insurance  is  payable. 
Upon  receiving  this  information,  the  President  and  General 
Secretary  ehall  lasue  a  notice  t^uough  the  Journal  to  all  the 
division  Secretaries,  stating  the  age  and  date  of  admission, 
and  date  and  cause  of  death,  or  injuiy  sustained  ;  also  name 
of  parties  to  whom  his  insurance  is  payable,  and  order  an 


"Article  XXI.  Any  member  failing  to  pay  an  assessment 
when  ordered,  as  provided  in  the  by-laws,  or  within  the  pre- 
scribed time,  shall  forfeit  his  membership,  and  shall  forfeit 
all  right  and  title  he  or  his  heirs  may  have  to  any  benefit  or 
claim  in  or  against  this  association. 

"Article  XXII.  The  Treasurer  of  each  division  shall  give 
each  member  a  dated  and  numbered  receipt  for  each  assess- 
ment as  it  is  paid,  or  give  credit  on  the  books,  or  both ;  such 
receipt  or  book  credit  shall  be  sufficient  evidence  of  the  good 
standing  of  the  member  and  entitle  him  or  his  heirs  to  the 
full  benefits. 

"Article  XXIII.  In  all  cases  where  members  of  the  asso- 
datlon  are  unable  to  pay  the  assessments  levied,  and  are 
carried,  or  the  same  paid  by  the  division,  the  number  of 
brothers  being  so  carried  by  any  division  shall  be  reported  to 
the  President  and  Secretary,  and  they  shall  deduct  from  the 
money  due  the  widow  upon  the  death  of  the  insured,  and 
pay  the  subdivision  the  amount  due  them,  said  amount  to  be 
certified  to  by  the  C.  E.  and  F.  A.  E.  of  each  division." 

On  Felnruary  22, 1894,  under  and  in  pursuance  .of  the  laws 
of  the  state  of  Ohio,  the  officers  of  the  brotherhood  filed 
articles  of  incorporation  for  the  insurance  association,  wherein 
the  name  of  the  association  was  changed  to  that  of  "  The 
Locomotive  Engineers  Mutual  Life  &  Accident  Insurance 
Association ; "  and  wherein  the  purposes  and  objects  of  the 
association  were  stated  in  the  language  of  the  statute  under 
which  it  was  oiganized,  as  follows : 

"  Third.  The  purpose  for  which  said  corporation  is  formed 
is  to  transact  the  business  of  life  and  accident  insurance  on 
the  assessment  plan,  for  the  purpose  of  mutual  protection 
and  relief  of  its  members,  and  for  the  payment  of  stipulated 
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sums  of  money  to  the  families,  heirs,  executors,  or  assigns  of 
deceased  members  of  said  association." 

On  March  3, 1894,  the  incorporators  adopted  by-laws  sub- 
stantially like  the  old  ones  we  have  quoted,  except  section  1, 
which  was  changed  to  read  as  follows : 

"  This  association  shall  be  designated  '  The  LocomotiTe 
Engineers  Mutiial  Life  and  Accident  Insurance  Associa- 
tion,' its  object  being  to  transact  the  busings  of  life  and 
accident  insurance  on  the  assessment  plan,  for  the  purpose  of 
mutual  protection  and  relief  of  its  members,  and  for  the  pay- 
ment of  stipulated  sums  of  money  to  the  families,  heirs, 
executors,  administrators  or  assigns  of  deceased  membeiB  of 
said  association." 

On  October  1,  1892,  Blocker  became  a  member  of  the 
brotherhood,  and  applied  for  and  had  issued  two  insurance 
policies,  for  $1,500  each,  in  which  he  designated  Mary  E. 
Clune  his  mother,  as  the  beneficiary,  and  delivered  the  same 
to  her.  After  the  incorporation  of  the  association,  and  some 
time  between  March  1  and  May  1, 1894,  at  his  req^uest,  these 
certificates  were  returned  to  him,  whereupon  he  procured 
them  to  be  canceled,  without  her  knowledge  or  consent,  and 
had  issued  in  lieu  thereof  two  policies  for  the  same  amounts, 
wherein  the  appellant,  Mary  Margaret  Love,  was  named  as 
beneficiary,  which  certificates  bore  the  same  date  as  l^e  orig- 
inal policies,  and  are  in  the  following  form : 

"  Organized  December  3, 1867. 
"  (Incorporated  March  1, 1894.) 
"  LoooMOTivB  Engisbebs  Mutual  Life  and  AccroEur 

Insueakce  Association. 
*'  Certificate  of  Membership  and  Policy  of  Life  Insurance. 
"No.  5654. 

"  This  certifies  that  John  B.  Blocker  was  admitted  a  men> 
ber  of  this  association  this  1st  day  of  October,  1892. 

"  A.  B.  YOUNQSON, 

"  Prendent. 
"  Hakey  C.  Hats, 
"  Qeneral  Secretary  and  TreatureT. 
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"  Clbveland,  Ohio,  October  8, 1892. 

"  All  payments  or  benefits  that  may  accrue  or  become  due 
to  the  heirs  of  the  person  insured  by  virtue  of  this  policy 
will  be  payable  to  Mary  Margaret  Love  or  his  lawful  heirs. 

"  Which  cannot  exceed  the  amount  the  association  shaU 
be  able  to  pay  from  one  assessment. 

"  Any  member  of  this  association  neglecting  or  refusii^ 
to  pay  any  assessment  when  ordered,  as  provided  in  the  by- 
laws, or  being  expelled  one  year  from  the  Brotherhood  of 
Locomotive  Engineers,  shall  forfeit  all  right  and  title  to 
membership,  and  be  debarred  from  further  participation  in 
this  insurance  or  benefits  arising  from  the  same. 

"  For  the  benefit  of  the  Brotherhood  of  Locomotive  En- 


During  his  lifetime  Blocker  contributed  to  the  support  of 
his  mother,  who  is  also  his  sole  surviving  heir  at  law.  She 
predicates  her  right  to  the  fund  in  controversy  first,  on  the 
ground  that  the  delivery  to,  and  acceptance  by,  her  of  the 
policies  in  1892  gave  her  a  vested  interest  in  them,  which 
coold  not  be  divested  without  her  consent ;  second,  that 
under  the  constitution  and  by-laws  of  the  association,  it  is 
authorized  to  insure  the  lives  of  its  members  only  for  the 
benefit  of  the  families  and  heirs  of  such  members  ;  and  the 
designation  of  appellant  as  beneficiary  was  inoperative,  since 
she  belonged  to  neither  class  ;  and  plaintiff,  as  sole  heir  of 
deceased,  and  also  a  member  of  his  family,  is  entitled  to  the 
fund.  The  appellant  controverts  both  of  these  propositions, 
and  claims  the  money  as  the  beneficiary  named  in  the  fore- 
going policies. 

Upon  the  question  whether  the  member  insured  in  a  mutual 
benefit  association,  may,  at  his  pleasure,  change  the  beneficiary 
designated  in  the  policy,  where  the  laws  of  the  association, 
as  in  this  ease  are  silent  upon  the  subject,  there  exists  much 
diversity  of  opinion  among  the  decided  cases  ;  some  holding 
that  in  the  absence  of  an  express  or  implied  restriction  the 
insured  may  revoke  the  designation  of  the  beneficiary  and 
Vol.  xxrv — 16 
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appoint  whom  he  chooses  as  the  recipient  of  the  benefit.  To 
this  effect,  among  others,  are  The  Matonie  Benevolent  Aiin 
V.  Butich,  109  Mo.  560  ;  The  Matonio  M.  B.  Society  v.  Burk- 
hart,  110  Ind.  189  ;  Martin  i>.  Stvbbingt,  126  111.  387. 

On  the  contrary  it  has  been  held  that  tmless  the  power  to 
change  the  beneficiary  is  expressly  given,  either  by  the  policy 
itself  or  by  the  articles  of  the  association  or  by-laws  of  the 
society,  tiiere  is  no  difference  in  this  regard  between  a  policy 
issued  by  such  association  and  one  issued  by  an  ordinary 
life  insurance  company  ;  and  the  beneficiary,  upon  the  issu- 
ance and  delivery  of  the  policy,  acquires  a  vested  interest 
that  is  irrevocable.  Block  v.  Valley  Mutual  Int.  A»tn.,  52 
Ark.  201 ;  Johmon  v.  Hall,  55  Ark.  210  ;  Weitert  v.  Muthl, 
81  Ky.  336  ;  Van  Bibher't  Adm'r  v.  Van  Bibber,  82  Ky.  347 ; 
Manning  v.  A.  0.  U.  W.,  86  Ky.  136. 

In  Weisert  v.  Muehl,  rupra,  the  court  say : 

"  In  our  opinion,  there  is  no  such  difference  between  an 
ordinary  life  insurance  company  and  mutual  benefit  associa- 
tions like  the  one  under  consideration,  as  would  restrict  the 
operation  of  the  rule  just  mentioned  to  the  former,  and  not 
extend  and  apply  it  to  the  latter  class  of  life  insurance  com- 
panies. The  certificate  issued  in  this  case  is  in  substance  a 
policy  of  insurance,  and  a  contract  between  the  company 
issuing  and  the  person  receiving  it.  Unless,  therefore,  the 
charter  of  the  National  Mutual  Benefit  Association  makes  a 
distinction,  the  policy  here  must  be  treated  like  those  issued 
by  other  life  insurance  companies." 

And  in  Block  v.  Valley  Mutual  Int.  Aisn.,  tupra,  it  is  said: 

"  That  the  member  of  a  mutual  benefit  society  may  change 
the  beneficiary  named  in  the  certificate  has  been  frequently 
held ;  not,  however,  because  of  the  character  of  the  society, 
but  because  of  the  stipulation  contained  in  the  certificate 
expressly  authorizing  it.  In  most  cases  such  certificates  as 
have  been  the  subject  of  judicial  discussion,  contained  express 
stipulation  tiiat  the  beneficiary  named  might  be  changed ;  in 
others,  the  articles  of  association  or  by-laws  contain  such 
provisions  and  are  by  the  terms  of  the  policy  made  a  part  of 
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it.  The  efFeot  in  each  case  is  the  same.  *  *  *  The  insured 
had  no  interest  to  assign.  •  •  •  He  had  no  power  of  subeti- 
totion,  because  none  is  reserved  in  the  contract,  or  in  the 
charter  or  l^-laws  of  ihe  association,  incorporated  into  the 
policy." 

Upon  examination  of  the  numerous  cases  cited,  wherein 
the  general  doctrine  is  announced  that  the  beneficiaries  ae- 
qaire  no  vested  interest  in  policies  issued  by  mutual  benefit 
associations  until  the  death  of  the  insured,  and  may  be 
changed  at  any  time  the  latter  may  elect,  we  find  that  such 
change  was  expressly  authorized  by  the  policy  under  con- 
sideration, or  by  the  laws  of  the  association  isatiing  it ;  and 
among  those  passing  directly  upon  the  question  before  us, 
we  think  the  greater  number  and  better  reasoned  cases  favor 
the  rale  that  in  the  absence  of  any  provision  upon  the  sub- 
ject, the  beneficiary  named  caonot  be  displaced  without  his  or 
her  consent.  And  that  there  is  no  inherent  difference  be- 
tween mutual  benefit  associations  and  ordinary  life  insurance 
companies  in  regard  to  the  right  to  change  the  beneficiary ; 
and  the  reason  why  a  different  rule  so  often  obtains  is  because 
of  the  fact  that  such  right  is  more  frequently  conferred  by 
the  contract,  or  authorized  l^  the  rules  of  the  society.  But, 
however  this  may  be,  we  think  the  change  of  beneficiaries,  as 
attempted  in  this  case,  was  inoperative  for  the  further  reason 
that  the  appellant  is  not  within  the  class  for  whose  benefit 
the  association  was  organized. 

That  the  insurance  branch  of  the  order  was  instituted  to 
perform  the  duty  that  originally  devolved  upon  the  local 
lodges,  and  to  relieve  them  from  the  burden  of  supporting 
the  families  and  heirs  of  deceased  members  of  the  brother- 
hood, is  evident  from  the  fact  that  it  was  made  compulsory 
for  the  members  of  the  brotherhood  to  take  out  certificates 
of  insnruice,  as  a  condition  of  membership,  and  from  the 
tenor  and  effect  of  its  by-laws.  Article  I  declares  its  object 
is  "  to  aid  and  benefit  the  families  of  deceased  members  of 
the  brotherhood  in  a  simple  and  substantial  manner."  And 
repeated  reference  is  made  in  other  provisions  to  the  widows 
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aad  heirs  of  deceased  members  as  tlie  class  to  be  benefited. 
It  is  admitted  that  as  originally  oiganized.  The  Locomotive 
Engineers  Mutual  Life  Insurance  Association  prescribed  a 
class  restriction  as  to  those  who  might  be  designated  as  ben- 
eficiaries by  the  member  insured ;  and  that  the  appellant,  not 
belonging  to  that  class,  being  neither  an  heir  of  the  deceased 
nor  a  member  of  his  family,  would  be  precluded  from  its 
benefits.  But  it  is  contended  that  when  it  became  incorpo- 
rated as  The  Locomotive  Engineers  Mutual  Life  &  Accident 
Insurance  Association  in  1894,  it  enlarged  its  purposes,  ob- 
jects, and  the  class  of  its  beneficiaries,  so  as  to  include  others 
than  the  heirs  and  families  of  deceased  membera,  therein 
abolishing  all  class  restriction  as  to  beneficiaries. 

If  this  contention  shall  prevail,  it  is  very  evident  that  the 
primary  object  for  which  the  insurance  branch  of  the  brother- 
hood was  instituted,  and  the  benevolent  purpose  for  which 
it  was  organized,  may  be  defeated,  and  the  burden  of  protect- 
ing and  assisting  the  families  and  heirs  of  a  deceased  mem- 
ber of  the  brotherhood,  will,  under  and  by  virtue  of  the 
mandatory  provisions  of  sections  1  and  2,  art.  8  of  its  con- 
stitution, again  devolve  upon  the  local  lodge  or  division  to 
which  he  belonged. 

In  view  of  the  circumstances  surrounding,  and  which  led 
to,  the  incorporation  of  the  association,  we  do  not  think  that 
it  can  be  successfully  claimed  that  by  the  changes  in  the 
name  and  designation  of  beneficiaries  in  its  charter  and  arti- 
cle 1  of  its  by-laws,  the  association  intended  to  work  such 
a  radical  change  in  the  scheme  originally  projected ;  and,  as 
we  have  seen,  defeat  the  paramount  object  for  which  it  was 
created.  To  justify  such  a  conclusion,  the  langUE^  used 
must  be  susceptible  of  no  other  reasonable  construction.  As 
was  said  in  Ballcni  v.  Oile,  50  Wis.  614 : 

"  In  determining  who  is  entitled  to  receive  the  benefits  of 
the  provisions  made  by  a  society  of  this  kind,  it  b  the  dut^ 
of  the  court  to  construe  its  rules  and  regulations  liberally  to 
effect  the  benevolent  purposes  of  the  order,  and  in  no  case  so 
to  construe  them  as  to  defeat  such  purpose,  unless  the  mean- 
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ing  of  such  mles  and  regulations  is  ao  clear  and  certain  as 
to  admit  of  no  other  reasonable  construction." 

It  appears  from  the  record  that  the  incorporation  of  the 
association  was  not  a  voluntary  act  on  the  part  of  the  brother 
hood,  but  was  had  in  order  to  comply  with  section  36S0  of 
the  insurance  law  of  the  state  of  Ohio,  where  it  maintained 
its  principal  office,  which  as  amended  in  1891,  reads  as  follows : 

**  A  company  or  association  may  he  organized  to  transact 
the  bosinesa  of  life  or  accident,  or  life  and  accident,  insurance 
on  the  assessment  plan,  for  the  purpose  of  mutual  protection 
and  relief  of  its  members,  and  for  the  payment  of  stipulated 
sums  of  money  to  the  families,  heirs,  executors,  administra- 
tors or  assigns  of  the  deceased  members  of  such  company  or 
association,  as  the  members  may  direct,  in  such  manner  as 
may  be  provided  in  the  by-laws.  •  *  •  " 

This  appears  from  an  abstract  from  the  official  journal  of  the 
Brotherhood  of  Locomotive  Engineers  admitted  in  evidence 
nnder  stipulation  by  counsel,  and  is  as  follows : 

"  In  order  that  the  insurance  association  of  the  B.  of  L.  E. 
may  continue  as  an  organization,  and  its  officers  comply  with 
tlie  insurance  laws  of  the  several  states  affecting  beneficiary 
orders,  we  were  compelled,  during  the  past  month,  to  apply 
to  the  commissioner  of  insurance  for  the  state  of  Ohio 
for  incorporation.  In  this  we  have  been  successful,  as  the 
prayer  submitted  was  granted,  and  the  old  L.  £.  M.  L.  I. 
Association,  with  its  spotless  record,  is  a  matter  of  history, 
and  upon  its  broad  fraternal  past  there  arises  the  Locomotive 
Engineers'  Mutual  Life  &  Accident  Insurance  Association, 
whose  future  we  hope  may  be  as  auspicious  in  solidifying  the 
interests  of  its  members,  as  has  been  that  of  the  one  necessity 
compels  us  to  lay  aside." 

Actuated  by  these  considerations,  and  not  because  of  any 
dissatisfaction  with  the  old  association,  or  with  its  limited 
class  of  beneficiaries,  the  officers  of  the  brotherhood  incorpo- 
rated the  association  as  above  stated,  setting  forth  in  the 
articles  of  incorporation  the  purposes  and  objects  of  the  asso- 
ciation in  the  language  of  the  statute  under  which  it  was 
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oi^anized ;  and  for  its  regulation  re-adopted  substantially  the 
old  by-laws,  with  the  references  as  to  beneficiaries  unchanged ; 
and  continued  to  issue  the  same  form  of  policy,  and  specified 
that  "all  payments  of  benefits  that  may  accrue  or  become 
due  to  the  heirs  of  membera  insured,  by  virtue  of  this  policy, 
will  be  payable  to or  his  lawful  heirs." 

Considered  in  the  light  of  these  circumstances,  it  is  evident 
that  in  changing  the  designation  of  the  beneficiaries  to  con- 
form with  the  provisions  of  the  statute  in  this  respect,  the 
incorporators  did  not  intend  to  remove  all  restriction  as  to  the 
power  of  appointment,  so  a^  to  enable  a  member  to  designate 
a  stranger  to  the  prejudice  of  those  who  had  theretofore 
been  the  exclusive  beneficiaries  of  the  association ;  but  at  most 
indicates  a  purpose  to  extend  the  class  of  appointees  so  as  to 
meet  the  contingency  suggested  by  counsel  for  appellant; 
that  is,  "to  enable  an  unmarried  man,  without  family,  whose 
parents  are  dead,  to  protect  and  care  for  himself  while  liv- 
ing, if  injured,  and  provide  a  method  in  case  of  his  death  by 
which  his  executors,  administrators  or  assigns  may  pay  his 
debts,  and  preserve  intact  his  good  name  and  reputation." 

In  this  view  the  changes  are  consistent  with  the  recognized 
objects  of  the  association ;  and  while  enlarging  the  class  of 
recipients,  they  still  confine  the  insurance  benefits  to  the 
benevolent  purposes  for  which  it  was  oiiganized. 

It  is  unnecessary  to  determine  whether,  by  virtue  of  the 
provision  of  the  statute,  a  member  may  designate  as  his  ben- 
eficiary, such  of  the  enumerated  persons  as  he  may  choose, 
as  that  question  is  not  presented  in  this  case.  And,  however 
that  may  be,  it  is  well  settled  that  he  cannot  appoint  one 
not  within  some  of  the  specified  classes.  American  region 
of  Honor  v.  Perry,  140  Mass.  580  ;  Northwettem  Matonia  Aid 
Assn.  of  Chicago  v.  Jonee,  154  Pa.  St.  99 ;  Sannigan  v.  In- 
graham,  55  Hun,  257  ;  ffanna  v.  ffanna,  30  S.  W.  Rep.  820 ; 
Caudell  V.  Woodward,  96  Ky.  646 ;  Bacon  on  Ben.  Societies, 
§  244  and  eases  cited. 

It  follows,  therefore,  that  as  the  appellant  comes  within 
neither  of  the  classes  enumerated  in  the  charter  of  this  asso- 


b,  Google 


1897.]       In  eb  Inteenal  Improvement  Fund.  247 

cktion,  the  designation  of  her  as  a  beneficiary  was  nugatory, 
and  ineffectual  to  nullify  the  former  designation  of  the 
appellee ;  and  oar  concluHion  is  that  both  as  the  designated 
beneficiary  and  the  sole  suirviving  heir  at  law  of  deceased,  the 
appellee  is  entitled  to  the  fund  in  controversy. 
The  judgment  of  the  district  court  is  accordingly  affirmed. 
Affirmed. 


[So.  S781.] 

In  be  Internal  Improvement  Fund. 

1.  "iNTBRNALlMPROVSMBirt." 

Tbe  phrase  "  iDteroal  Improvement "  he  iiied  in  seotlon  13  of  the  ena- 
bling act  (Bee.  193,  1  Mills'  Ann.  Stata.)  and  in  sectfon  2378  Kev. 
f^bits.  U.  S.  does  not  include  public  buildings,  Hucb  aa  nsyluiUH, 
'aUtte  bouMS,  nnlrei-aitiee,  or  any  other  public  buildings  ol  like  char- 
acter. The  (und  craatod  by  the  proceeds  derived  under  section  l:i 
cannot  be  applied  to  the  construcUoa  of  such  buildings. 

The  opinion  is  in  response  to  the  following  communication 
and  interrt^atories  from  the  governor,  to  which  was  attached 
senate  bill  No.  30  section  3  which  reads  as  follows : 

"  Section  3.  That  for  the  purpose  of  constructing  a  cot- 
tage for  the  female  patients  of  said  asylum,  there  is  hereby 
appropriated  out  of  the  internal  improvement  fund,  the  sum 
of  twenty-five  thousand  dollars  ($25,000)  which  shall  be  the 
total  amount  to  be  expended  in  the  construction  of  a  cottage 
for  the  female  patients  by  the  Commissioners  of  the  Insane 
Asylum." 

"  To  The  Honorable  The  Supreme  Court  of  The 
State  of  Colorado. 

"  Whereas,  section  3  of  article  VI  of  the  constitution  of  the 
state  of  Colorado,  as  amended,  provides  that  the  Supreme 
Court  shall  give  it«  opinion  upon  important  questions  upon 
Bolenrn  occasions,  when  required  by  the  governor ;  and. 
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"  Whereas,  a  certain  senate  bill  No.  30  has  been  passed  by 
both  houses  of  the  eleventh  general  assembly,  a  copy  of 
which  is  hereto  attached,  and  has  been  presented  to  me  in  due 
course  for  my  approval  or  disapproval  as  governor ;  and, 

"  Whereas,  upon  reading  and  examining  said  bill,  it  appeals 
to  me  that  a  certain  item,  sought  to  he  appropriated  by 
section  3  thereof,  out  of  the  'Internal  Improvement  Fund' 
may  be  in  violatioa  of  the  terms  and  conditions  of  the  grant 
of  the  United  States  Government,  as  set  forth  in  that  portion 
of  the  enabling  act  creating  said  fund,  the  same  being  sec- 
tion 193  on  page  93  of  Mills'  Annotated  Statutes ;  and, 

"  Whereas,  it  is  considei-ed  by  me  that  the  forgoing  ques- 
tion is  important,  and  the  occasion  solemn, 

"  Now  there/ore,  I,  Alva  Adams,  Governor  of  Colorado,  do 
hereby  respectfully  require  you,  the  Supreme  Court  of  the 
state  of  Colorado,  to  give  your  opinion  upon  the  following 
questions : 

"  1st.  Is  section  3  of  said  act  obnoxious  to  the  terms  of  the 
granting  act  aforesaid  ? 

"  2d,  Is  it  lawful  for  the  general  assembly  of  the  state  of 
Colorado,  to  appropriate  any  portion  of  the  said  '  Internal 
Improvement  Fund'  for  the  erection  of  public  buildings, 
such  as  asylums,  state  houses,  universities  and  colleges,  or 
any  other  public  institution  of  a  like  character? 
"  Very  respectfully, 

"  Alva  Adams, 
"  Governor  of  Colorado. 

"Done  at  Denver,  Colorado,  this  10th  day  of  April, 
A.  D.  1897." 

The  questions  were  ai^ued  by  Attorney  General 
Byron  L.  Carb,  Mr.  Calvin  E.  Reed,  Mr.  J.  W.  Mc- 
Creeuy  and  Mr.  T.  M.  Robinson,  amid  curitE. 

Per  Curiam.  The  questions  submitted  call  for  a  defmi- 
tion  of  the  words  "  internal  improvements  "  as  used  in  sec.  12 
of  the  enabling  act,  beii^  sec.  193, 1  Mills'  Ann.  Stats.,  and 
which  reads : 
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"  That  five  per  centum  of  the  proceeds  of  the  sales  of  agri- 
coltural  public  lands  lying  within  said  state,  which  shall  be 
Bold  by  tie  United  States  subsequent  to  the  admission  of 
said  state  into  the  Union,  after  deducting  all  the  expenses 
incident  to  the  same,  shall  be  paid  to  the  said  state  for  the 
purpose  of  making  such  internal  improvements  within  such 
state  as  the  legislature  thereof  may  direct." 

And  also  the  meaning  to  be  given  to  the  same  term  as 
used  in  sec.  2378,  Rev.  Stat.  U.  S.  1878. 

In  other  words,  does  the  phrase  as  therein  used  include 
"  public  buildings,  such  as  asylums,  state  houses,  universities 
and  colleges,  or  any  other  public  institution  of  a  like  charac- 
ter," so  that  the  proceeds  derived  from  the  sources  mentioned 
in  these  acts  may  be  applied  to  their  construction '!  As  we 
SMd  in  Ih  re  Internal  Improvements,  18  Colo.  317  : 

"  The  enabling  act  does  not  specify  what  kind  of  improve- 
ments shall  be  considered  internal  improvements ;  hence,  we 
must  consider  the  sense  in  which  those  words  are  used  in 
American  legislation." 

Therefore,  if  they  have,  by  common  legislative  usage  and 
judicial  construction,  acquired  a  fixed  historical  meaning, 
Buch  meaning  must  control,  rather  than  the  etymolc^cal 
definition  of  the  words  themselves.  That  the  various  state 
institutions  referred  to  are  internal  improvements  in  the  gen- 
eral aignifiGation  of  that  phrase  will  not  he  disputed,  but, 
nevertheless,  it  has  been  uniformly  held  that  they  do  not 
fall  within  the  catagory  of  "  internal  improvements  "  con- 
templated by  that  term  as  used  in  legislative  and  constitu- 
tional enactments.  The  cases  in  which  this  distinction  has 
been  made,  arose  under  constitutional  provisions  absolutely 
prohibiting  states  from  engaging  in  any  "  works  of  internal 
improvement;"  and  while  recognizing  every  other  species 
of  improvements  of  a  public  nature  as  being  within  the 
meaning  of  the  phrase  "  internal  improvement "  as  therein 
used,  they  except  those  which  are  built  for  and  used  by  the 
state  in  its  sovereign  capacity,  "  such  as  a  state  capitol,  state 
imiversity,  penitentiaries,  reformatories,  asylums,  quarantine 
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buildings  aod  the  like,"  for  education,  the  prevention  of 
crime,  charity,  and  the  preBSrvation  of  the  public  health  are 
all  rect^nized  functions  of  state  gOTemment.  Rippe  v. 
Becker,  56  Minn.  100 ;  Leavenworth  Co.  v.  Miller,  7  Kansas, 
479. 

That  the  buildings  named  are  not  such  internal  iraproTe- 
ments  aa  are  contemplated  in  section  12  is  evident  alao  from 
other  provisions  of  the  enabling  act,  whereby  donations  of 
public  lands  are  specifically  made  for  public  buildings ;  among 
them,  section  8  which  donates  50  sections  for  a  capitol  build- 
ing ;  section  9, 50  sections  for  the  purpose  of  erecting  a  suit- 
able building  for  a  penitentiary,  or  state  prison ;  section  10, 
72  sections  for  tiie  use  and  support  of  a  state  university; 
section  11  donates  certain  salt  springs,  together  with  six 
sections  of  land  adjoining,  to  be  used  and  disposed  of  on 
such  terms,  conditions  and  regulations  as  the  legislature  shall 
direct ;  section  12,  five  per  cent  of  the  proceeds  of  sales  of 
agricultural  public  lands  for  internal  improvements.  By 
these  provisions  several  separate  and  distinct  donations  are 
made  for  specified  purposes,  and  the  proceeds  derived  there- 
from constitute  trust  funds,  to  be  applied  thereto.  For  the 
purpose  of  preserving  and  administering  these  trusts,  sec- 
tion 10  of  article  9  of  our  state  constitution  provides  that : 

"  The  general  assembly  shall,  at  tlie  earliest  practicable  pe- 
riod, provide  by  law  that  the  several  grants  of  land  made  by 
congress  to  the  state  shall  be  judiciously  located  and  carefully 
preserved  and  held  in  trust,  subject  to  disposal,  for  the  use 
and  benefit  of  the  respective  objects  for  which  said  grants  of 
land  were  made." 

It  is  therefore  apparent  that  neither  congress  in  making 
the  graate,  nor  the  fraraers  of  the  constitution  in  providing 
for  their  preservation  and  administration,  intended  that  either 
of  these  funds  should  be  diverted  to  any  other  purpose  than 
that  for  which  it  is  provided ;  and  therefore  that  the  proceeds 
derived  under  section  12  should  not  be  applied  to  the  erec- 
tion of  any  buildings  of  the  class  thus  specifically  provided 
for. 
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Our  eoBcluBioti  is  that  the  appropriation  provided  in  eeo- 
tion  3  of  the  act  submitted  is  not  warranted  under  the  terms 
of  section  12  of  the  enabling  act;  and  we  also  feel  con- 
Btrained  to  answer  the  second  question  in  the  negative. 


[Ho.  8eK».]  liTai 

Mueller  v.  The  People.  u  uo 

1.  SuKBAt  Law — JcRiesicTioH. 

The  general  HtatuUi  against  keeping  ■aloons  open  on  Sunday  la  in  furoe 
in  cities  and  towns  tliat  hav«  assumed  under  the  law  tlie  exclusive 
right  to  license,  regulate  or  prohibit  the  sale  of  liquor  within  their 
limits,  and  the  district  court  has  jurlsdIcUon  of  such  ofTeose  under 
the  statute. 

2.  Prksuvptioh. 

It  will  not  be  presumed  that  a  city  or  town  has  accepted  or  exercised 
the  exclusive  power  given  it  to  license  and  regulat«  saloons,  In  the 
absence  of  proof  to  that  effect. 

Error  to  the  DUtrict  Court  of  Lake  County. 

Mr.  James  Glynn  for  plaintiff  in  error. 

Attorney  General  Bykon  L.  Care  and  Assistant 
Attorney  General  Calvin  E  .  Rebd  for  defendant  in  error. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

In  the  district  court  of  Lake  county  the  defendant  was 
infonned  against  for  keeping  open  a  saloon  in  the  citj  of 
I>eadville  on  Sunday,  the  14,day  of  July,  1895,  and  was  ad- 
judged guilty  and  sentenced  to  pay  a  line,  from  which  judg^ 
meut  he  brings  the  case  here  by  writ  of  error. 

The  sole  question  is  whether  the  district  court  had  juris- 
diction of  the  offense,  or,  in  other  words,  whether  the  general 
law  agfdnst  keeping  saloons  open  on  Sunday  is  in  force  in 
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the  city  of  Leadville.  The  statutes  governing  this  question 
are  section  839  of  the  General  Statutes  of  1893  (being  sec- 
tion 1323  of  Mills'  Ann.  Statutes),  paragraph  18  of  seo* 
tion  3312,  General  Statutes  (Mills',  sec.  4403),  the  sixsalled 
"saloon  act"  of  1891  (Session  Laws  of  1891,  315 ;  3  Mills', 
sec.  1346  rf) ;  and  the  act  of  1895  becoming  effective  June  23 
of  that  year,  which  amends  said  paragraph  18.  See  Session 
Laws  of  1895, 221  (  3  Mills',  sec.  4403.  p.  1189).  Section  1323 
is  directed  against  open  lewdness  and  other  acts  of  public 
indecency,  and  prohibita  the  keeping  open  of  a  tippling  house 
on  Sunday  and  certain  other  offenses.  It  has  been  in  force 
since  1861,  and  has  never  been  repealed. 

Paragraph  18  was  passed  in  1877,  and  gives  to  the  city 
council  and  board  of  trustees  in  towns  organized  under  the 
general  municipal  corporation  act  "the  exclusive  right  to 
license,  regulate  or  prohibit  the  selling  or  giving  away  of 

*  *  •  liquor  within  the  limits  of  the  city  or  town,"  etc. 
This  act  was  still  in  force  when  the  law  of  1891  was  passed, 
and  so  continued  (unless  impliedly  repealed  thereby)  until 
the  enactment  of  the  law  of  1895,  when  it  was  expressly 
amended  by  taking  away  such  exclusive  power  and  giving  to 
such  municipal  bodies  "  the  right,  tubject  to  the  lawt  of  the 
ttate,  to  license,"  etc.,  with  the  proviso,  not  found  in  the  orig- 
inal act,  that  in  the  granting  of  licenses  the  authorities  must 
oomply  with  the  general  law  of  ^e  state  relative  to  keeping 
open  saloons  on  Sunday. 

The  act  of  1891  is  a  general  law,  in  terms  applicable  to  all 
the  territory  of,  and  to  every  locality  in,  the  state.  Section  2 
of  the  act,  inter  alia,  provides  that  "every  saloon  •  •  " 
where  liquors  are  kept  •  •  •  shall  be  closed  and  kept  closed 

•  "  •  on  Sunday,  or  the  first  day  of  the  week ; "  and  fixes 
a  penalty  for  the  violation  thereof.  Section  3  enjoins  upon 
the  courts  to  construe  the  act  liberally,  so  as  to  effectuate  and 
carry  out  the  intent  of  the  legislature  in  its  enactment.  The 
act  contains  no  express  clause  repealing  any  designated  exist- 
ing act  or  any  prior  inconsistent  provisions. 

The  position  of  the  plaintiff  in  error  is  that  the  act  of 


b,  Google 


1897.]  MoBLLER  V.  The  People.  258 

1891  does  not,  by  implicatioD,  repeal  said  paragraph  18 ;  that 
after  the  passage  of  the  law  of  1891,  and  until  the  act  of 
1895  amended  it,  the  city  council  of  Leadville  had  exclusive 
power,  as  it  has  had  since  1877,  to  regulate  the  liquor  traffic 
in  that  city ;  and  that  the  act  of  1891,  being  thus  suspended 
in  its  operation  within  the  city,  the  subsequent  repeal,  or 
amendment,  of  paragraph  18  in  1895,  did  not  have  the  effect 
of  reviving  or  extending  the  general  law  of  1891,  and  makii^ 
it  applicable  in  the  city.  As  a  necessary  inference  from  this 
contention,  he  says  that  the  district  court  did  not  have  juris- 
diction of  this  offense,  and  that  he  could  be  convicted,  if  at 
all,  only  before  the  police  magistrate  of  the  city,  under  an 
ordinance  providing  for  such  a  case. 

Aa  we  understand  it,  every  contention  of  the  plaintiff  in 
error  has  been  resolved  against  him  by  this  court  in  the  case 
of  Eeintten  v.  The  State,  14  Colo.  228.  If  the  act  of  1891 
by  implication  repealed  paragraph  18,  then  it  is  conceded  that 
under  the  foregoing  decision  the  general  law  at  once  became 
operative  throughout  the  state,  and  the  district  court  therefore 
had  jurisdiction  of  the  offense,  and  the  defendant  wob  properly 
convicted. 

If,  upon  the  other  hand,  the  act  of  1891  did  not  repeal  the 
apparently  ineon»i»tent  provisions  of  the  prior  special  law  con- 
tained in  paragraph  18,  certainly  it  did  not  repeal  the  con«j«-_ 
ttnt  provisions  of  section  839,  nor  was  it  intended  to  take 
the  place  of  and  supersede  said  section,  which  prohibits  the 
keeping  open  of  saloons  on  Sunday  and  is  directed  against 
other  things.  This  old  act  of  1861  became  at  once  operative 
in  the  city  of  Leadville  when  the  act  of  1895  took  from  the 
city  council  the  exclusive  power  to  regulate  the  sale  of  liquor, 
and  required  all  ordinances  of  the  city  to  comply  with  the  gen- 
eral law  as  to  Sunday  closing,  and  the  prosecution  of  the 
defendant  may  well  be  predicated  upon  and  justified  under  it. 

We  may  go  further  than  this,  for,  in  accordance  with  the 
ruling  in  the  Heingien  Ca»e,  supra,  if  the  act  of  1891  did  not 
repeal  paragraph  18,  and  if  the  exclusive  power  to  regulate 
the  sale  of  liquor  belonged  to  the  city  council  until  the  act 
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of  1895  took  effect,  still  when  this  latter  act  did  become 
effective  and  withdrew  from  the  city  council  the  exclusive 
power,  then  the  general  law  of  1891  at  once  became  operative 
throughout  the  entire  state,  and  brought  the  city  within  its 
provisions. 

An  additional  reason  for  affirming  this  particular  judg- 
ment is  found  in  the  fact  that  there  is  no  proof  in  the  record 
that  the  city  of  Leadville  ever  accepted  or  exercised  the 
exclusive  power  and  authority  given  it  by  paragraph  18  to 
license  and  regulate  saloons.  Unless  there  has  been  an  ac- 
ceptance and  exercise  of  such  power,  the  general  law  of  the 
state  has  at  all  times  since  its  enactment  been  operative  in 
the  city  of  Leadville ;  and  in  the  absence  of  proper  proof 
that  the  city  councU  so  acted,  we  are  not  at  liberty  to  pre- 
sume tiiat  it  did. 

After  a  careful  consideration  of  these  vaiious  statutes,  we 
are  satisfied  that  it  was  the  intention  of  the  geuerai  assembly 
to  subject  municipal  corporations  organized  under  the  gen- 
eral laws  of  the  state  to  the  general  statutory  provisions 
relative  to  the  keeping  open  of  saloons  on  Sunday.  By  a 
fair  interpretation  of  these  laws  and  in  accordance  with 
salutary  rules  of  construction,  as  conclusively  shown  in  the 
opinion  of  ilr.  Justice  Hayt  in  the  Meintsnn  Caie,  tupra,  we 
are  able  to  effectuate  that  intention.  It  follows  that  the 
judgment  of  the  district  court  should  be  affirmed,  and  it  is 
so  ordered. 


[No.  87S8.] 
Jackson  v.  The  People  op  the  State  of  Colorado. 

Case  Folwiwbd. 

The  judFjmoiit  is  afBrmed  upon  the  autborltj  of  Mueller  v.  The  People, 
ante,  p,  261. 

£rror  to  the  Count}/  Court  of  Pueblo  County. 
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Mp.  L.  B.  Gibson,  for  plaintiff  in  error. 

The  Attorney  General  and  Mr.  Calvin  E.  Beed,  of 
counsel,  for  the  People. 

Pee  Curiam.  The  plaintiff  in  error  was  sentenced  in 
the  lower  court  to  pay  a  fine  under  a  conviction  for  keeping 
open  a  saloon  in  the  city  of  Pueblo  on  Sunday,  February  2, 
1896. 

The  decision  in  Mueller  v.  The  People,  decided  at  this 
term,  ante,  p.  251,  is  decisive  of  this  case.  The  only  differ- 
ence between  the  two  is  that  in  the  case  at  bar  the  city  of 
Pueblo  had  accepted  and  exercised  the  power  of  regulating 
the  sale  of  liquor  under  the  municipal  corporation  act,  while 
there  vras  no  proof  that  the  city  of  Leadville  had  done  so. 
But,  as  we  have  already  decided,  such  fact  does  not  affect 
the  principle  which  controls. 

Following  the  Mueller  case,  the  judgment  of  tiie  county 
court  is  afGrmed. 

Affirmed. 


SEPTEMBEB  TERM,  1897. 


[ISO.  SS79.] 
Lauohlin  v.  City  of  Denver. 

L  Tows  SrrxB — Tbubtek's  Powebs — Strbxts. 

A  trustee  under  the  town  site  acta  is  not  authorized  to  designate  anj 
part  of  the  tract  tn  possession  of  an  actual  occupant,  as  a  part  of  a 

2.  Sahk. 

A.  coDve^anoe  by  a  trustee  under  the  town  site  acts  so  vests  the  legSil 
title  Id  the  grantee  that  one  who  was  not,  at  the  time  of  the  con- 
veyance, a  beneficiary  under  the  trust  and  Interested  In  the  laud 
cannot,  In  his  own  right,  thereafter  question  the  validity  of  tbe 

3.  lauiTAT.oKB — CoMHOH  Law. 

The  act  of  parilament  of  the  2lBt  year  of  James  I,  prescribing  a  limi- 
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tation  ss  to  real  actions  and  limiting  it  to  twenty  years,  lias  nsTer 
b«en  adopted  as  a  rule  of  decIsioQ  in  this  ntata. 

i.  Sams—Colob  of  Tiixb. 

When  tlie  deed  under  whicli  a  party  claims,  designates  the  tract  con- 
veyed by  rcFerence  to  a  map  or  plat  by  wliich  a  portion  of  the  lot 
is  marked  as  a  street,  it  does  not,  as  to  tbe  part  so  marked,  canlti- 
tuts  color  of  title. 

Srror  to  the  District  Court  of  Arapahoe  County. 

This  is  aa  actioD  brought  by  Alexander  Langhlin,  plain- 
tiff below,  against  the  city  of  Denver,  defendant  below,  to 
recover  possession,  or  the  value,  of  certain  real  estate,  al- 
leged to  have  been  wrongfully  entered  upon  and  appropri- 
ated by  the  defendant.  Trial  to  the  court ;  judgment  in  favor 
of  defendant.  For  cause  of  action  plaintiff  avers,  in  sub- 
stance, that  he  was  the  owner  in  fee  of  the  following  de- 
scribed real  estate : 

"  Beginning  at  a  point  two  hundred  and  eighty  and  one- 
half  feet  (280  1/2)  southwesterly  from  the  northwest  comer 
of  Larimer  and  Sixth  streets,  on  the  northerly  line  or  side 
of  said  Larimer  street,  thence  north  thirty  (30)  degrees 
west  336  feet,  thence  south  sixty  (60)  degrees  west  40  feet, 
thence  south  thirty  (30)  degrees  east  214  feet,  thence  south 
five  (5)  degrees  west  70  feet,  thence  south  thirty  (30)  de- 
grees east  65  feet,  thence  north  sixty  (60)  degrees  east  80 
feet  to  the  place  of  beginning," 

That  he  entered  upon  said  land  on  July  18,  1865,  under 
a  deed  from  one  Andrew  Sagendorf  and  Elizabeth  Sagendorf 
to  him ;  and  has  held  exclusive,  continuous  and  uninterrupt- 
ed possession  of  said  land  up  until  the  10,  11,  and  13, 
daj's  of  February,  1893,  when  the  defendant,  without  leave, 
and  over  his  protest,  forcibly  entered  upon  said  land  and 
removed  certain  houses  and  fences,  cut  down  and  removed 
certain  trees,  ousted  and  ejected  the  plaintiff  therefrom  and 
converted  and  used  said  land  for  a  street;  and  continues  to 
hold  and  occupy  the  same  for  that  purpose,  to  his  damage 
m  the  sum  of  $50,850. 

For  answer  the  defendant  denies  the  allegations  of  tbe 
complaint,  and  avers  that  from  June  29, 1865,  until  February, 
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1893,  the  defeDdant  was  the  owner  in  fee,  in  trust  tor  the 
use  of  the  public,  of  the  land  in  question,  the  same  having 
been  laid  out,  platted  and  recorded  as  a  street  on  said  29th 
day  of  June,  1865 ;  and  since  that  time  has  continued  to  be 
a  public  street  of  the  city  of  Denver ;  that  after  said  land  so 
became  a  street,  the  plaintiff,  not  then,  nor  ever  having  had 
or  acquired  any  right,  title  or  interest  therein,  obstructed 
the  same  by  erecting  and  maintaining  thereon  the  house,  fences 
and  trees  mentioned  in  the  complaint ;  which  obstructions 
remained  in  said  street  up  to,  on,  or  about  February  10, 1893. 
That  plaintiff,  after  due  notice,  having  failed  and  refused  to 
remove  said  obstructions,  the  defendant  removed  them,  using 
due  care  in  so  doing  not  to  injure  plaintiffs  property,  and 
not,  in  fact,  injuring  the  same.  All  of  which  allegations 
are  traversed  by  plaintiff's  replication. 

Mr.  ROBEET  E.  Foot,  for  plaintiff  in  error. 

Mr,  F.  A.  Williams,  Mr.  Geo.  C.  Noebis  and  Mr,  E.  J. 
Short,  for  defendant  in  error. 

Me.  Justice  Goddard  delivered  the  opinion  of  the  court. 

It  appears  from  the  undisputed  facts  that  the  land  in  con- 
troversy is  included  in  the  town  site  of  Denver,  which  was 
entered  in  the  proper  land  office  by  James  H.  Hall,  county 
judge  of  Arapahoe  county,  May  6,  1865,  under  and  in  pur- 
suance of  the  act  of  congress  relating  to  town  sites,  passed 
May  23,  1844,  .as  extended  May  28,  1864.  The  first  of 
these  acts  referred  to,  authorizes  the  probate  judge  to  enter, 
at  the  proper  land  ofSce,  the  lands  settled  and  occupied  "  in 
trust  for  the  several  use  and  benefit  of  the  occupants  thereof, 
according  to  their  respective  interests ;  the  execution  of 
which  trust,  as  to  the  disposal  of  the  lots  in  such  town,  and 
the  proceeds  of  the  sales  thereof,  to  be  conducted  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  legisla- 
tive authority  of  the  state  or  territory  in  which  the  same 
b  situate." 

Vol.  XXIV— 17 
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The  second  was  a  special  act  "for  the  relief  of  the  citi- 
zens of  Denver;"  and  authorizes  "the  probate  judge  of 
Arapahoe  county,  in  the  territory  of  Colorado,  to  enter,  at  the 
minimum  price,  in  trust  for  the  several  use  and  benefit  of  the 
rightful  occupants  of  said  land  the  bona  fide  owners  of  the 
improvements  thereon,  according  to  their  respective  inter- 
ests," certain  specified  divisions  of  land. 

On  March  11,  1864,  the  territorial  legislature  of  Colorado 
parsed  an  act  prescribing  rules  and  regulations  for  the  exe- 
cution of  the  trust  arising  under  these  acts,  which,  inter  alia, 
contains  the  following  provisions : 

"Sec.  2.  Any  such  •  •  •  judge  •  •  •  holding  the  title  of 
such  land  in  trust,  •  *  •  shall  *  •  •  grant  and  convey  the 
title  to  each  and  every  block,  lot,  •  •  •  to  the  person  or 
persons  who  shall  have,  possess,  or  be  entitled  to  possession 
or  occupancy  thereof,  according  to  his,  her,  or  their  several 
and  respective  rights  or  interest  in  the  same,  as  they  existed 
in  law  or  equity,  at  the  time  of  the  entry  of  such  lands,  or 
to  his,  her,  or  their  heirs  or  assigns." 

"  Sec.  18.  If  the  title  to  any  such  land  shall  be  vested  in 
any  judge,  such  judge  shall  convey  to  the  people,  or  to  the 
legal  authorities,  the  land  used  or  laid  out  by  the  town 
authorities,  as  streets,  lanes,  avenues,  parks,  commons  and 
public  grounds,  within  such  time  as  ia  herein  prescribed  for 
making  conveyances  to  individuals." 

On  May  29,  1865,  F.  J.  Ebert,  city  surveyor  of  the  city  of 
Denver,  filed  with  the  clerk  of  said  city  a  map  of  the  then 
city  of  Denver,  which  was  approved  by  the  city  council  on 
June  22, 1865,  and  filed  for  record  with  the  clerk  and  re- 
corder of  Arapahoe  county  on  June  29,  1665  ;  that  there  is 
shown  on  said  map,  outlet  or  block  No.  257,  in  what  is  known 
as  the  west  division  of  the  city  of  Denver ;  and  to  the  west 
thereof  is  marked  Jefferson  street;  that  the  land  in  dispute 
i?  a  part  of  the  street  so  marked. 

On  August  29,  1865,  James  H.  Hall,  as  probate  judge,  in 
pursuance  of  section  18  of  the  territorial  act  of  1864,  con- 
veyed by  deed  to  the  defendant,  the  streets,  lanes,  avenues 
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and  alleys  of  the  city  of  Denver,  lying  within  the  tract  of 
land  surveyed  and  platted  by  Ebert,  including  Jefferson 
street,  which  deed  waa  recorded  on  June  8,  1867. 

On  July  13,  1865,  plaintiff  bought  from  Sagendorf  and 
irife,  the  occupants  thereof,  a  tract  of  land  inclosed  by  a  cer- 
tain fence,  which  included  the  land  described  in  the  com- 
plaint, upon  which  there  stood  at  the  time  a  log  house ;  and 
also  the  land  described  in  Ebert's  map  as  outlot  or  block 
No.  257 ;  and  received  from  them  a  quitclaim  deed,  which 
he  supposed  described  the  whole  tract,  but  which  conveyed 
only  that  portion  designated  as  outlot  or  block  No.  257. 

Plaintiff  entered  into  possession  of  the  land  so  purchased, 
occupied  and  lived  in  the  log  houses ;  in  1866  planted  trees 
and  built  a  stable,  corral,  bam  and  outhouses  ;  and  in  1871 
bailt  a  frame  house  on  the  land  in  dispute ;  plowed  and  need 
the  balance  of  the  ground  for  gardening  and  grazing  pur- 
poses ;  occupied,  used,  cultivated  and  possessed  said  land 
uninterruptedly  from  July  IS,  1865,  to  February  10,  1893, 
when  the  defendant,  under  claim  of  title  as  aforesaid,  entered 
Dpon  said  land,  cut  down  and  removed  the  trees,  houses  and 
other  improvements  thereon,  and  took  possession  of  the 
land  in  controversy  as  a  portion  of  Jefferson  street ;  which, 
up  to  the  latter  date,  had  not  been  opened  or  used  by  the 
defendant. 

It  will  be  seen  from  the  foregoing  statement  that  the  ques- 
tions determinative  of  the  right  of  the  parties  are,  whether 
the  execution  of  the  deed  of  August  29, 1865,  by  the  probate 
judge,  was  a  valid  exercise  of  his  authority  as  trustee,  and 
vested  in  the  city  the  legal  title  and  the  right  to  the  posses- 
sion of  the  land  in  controversy  ;  and  if  so,  whether  such  title 
and  right  has  been  lost  by  nonuser.  The  plaintiff  contends 
that  the  deed  was  unauthorized  so  far  aa  the  land  in  dispute 
was  concerned,  because  no  street  was  used  or  laid  out  over 
the  same  at  the  time  of  its  execution.  This  objection  would 
merit  very  serious  consideration  if  the  plaintiff  was  in  a 
position  to  urge  it,  since  the  streets  which  the  people,  or 
legal  authorities,  have  a  right  to  have  conveyed  are  such  only 
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as  are  actually  used  or  laid  out  at  ^e  time  of  the  ectiy  of  the 
town  Bite.  A  trustee  is  not  authoiized  to  designate  any  of  tiie 
site  in  possession  of  an  actual  occupaut  as  a  part  of  a  street. 
Pueblo  V.  Budd,  19  Colo.  579.  But  in  view  of  the  relation 
that  the  plaintiff  holds  to  the  property,  in  our  opinion  he  is 
precluded  from  assailing  the  validity  of  this  deed  upon  this 
ground.  He  was  not  an  occupant  of  the  land  at  the  time 
the  town  site  was  entered  and  the  title  thereto  vested  in  the 
trustee,  nor  has  he  ever  succeeded  to  the  right  of  the  then 
occupants.  He  derived  no  ownership  to  the  property  in  dis- 
pute by  the  deed  from  Sf^endorf  and  wife,  since  it  conveyed 
only  the  outlot  or  block  No.  257,  whose  metes  and  bounds 
were  specifically  described  in  the  map  then  on  record,  and 
which  designated  the  property  in  question  as  a  part  of  Jef- 
ferson street ;  but  rather  must  be  held  to  have  thereby  rec- 
ognized the  existence  of  the  street. 

In  these  circumstances  the  plaintiff  has  not  acquired  the 
right  to  question  whether  the  conditions  precedent  to  the 
right  of  the  trustee  to  execute  a  conveyance  to  the  cily  of  the 
street  in  question  existed,  and  it  must  be  presumed,  under 
the  doctrine  announced  in  several  decisions  of  this  court, 
that  the  trustee  did  his  duty  in  this  respect,  and  ascertained 
that  all  conditions  prerequisite  to  the  execution  of  this  deed 
had  been  complied  with  by  the  city.  We  think  this  case 
&lla  within  the  rule  announced  in  Murray  v.  Mobson,  10 
Colo.  66 : 

"  When  a  trustee,  in  whom  is  vested,  under  the  law  of 
congress  and  by  patent  from  the  United  States,  the  lands  com- 
prising a  town  site,  to  be  held  in  trust  for  the  use  and  ben- 
efit  of  the  occupants  thereof,  has  executed  a  deed  of  a  parcel 
of  such  land  to  one  claiming  to  be  a  beneficiary  of  the  trust, 
the  legal  title  of  such  parcel  passes  out  of  the  trustee,  and 
vests  in  the  grantee ;  also  that  no  individual,  not  then  a  ben- 
eficiary of  the  trust  and  interested  in  said  land,  is  thereafter 
in  a  position  to  question,  in  his  own  right,  the  validity  of 
such  convej-ance."  Anderton  v.  Bartels,  7  Colo.  256 ;  Ckever 
V.  Homer,  11  Colo.  68 ;  Taylor  v.  Winona  ^  St.  Peter  B.  R. 
Co.,  46  Minn.  66. 
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Nor  do  we  think  the  plaintiS  can  successfully  invoke  the 
doctrine  of  adverse  possession  under  color  of  title,  even  if 
that  rule  obtains  gainst  a  municipal  corporation.  This  doc- 
trine was  not  recognized  by  the  the  common  law,  but  is  the 
creation  of  statute.  Wood  on  Lim.  p.  2 ;  Angell  on  Lim. 
(6th  ed. )  p.  9.  The  first  act  of  the  English  parliament  limit- 
ing real  actions  to  twenty  years  was  passed  in  the  twenty-first 
year  of  the  reign  of  James  I,  and  never  became  the  rule  of 
decision  with  ue.  Chap.  17,  p.  170,  Gen.  Stats.  Therefore, 
the  only  statute  in  force  upon  this  subject  prior  to  that  of 
1893  (which  in  no  manner  can  affect  this  case)  was  the  act 
of  February  14, 1874  (sec.  2923,  Mills'  Ann.  Stats.)  which 
required  five  years'  payment  of  taxes  under  claim  and  color 
of  title ;  neither  of  these  requirements  are  met  by  the  facts 
disclosed  by  this  record.  The  property  was  not  assessed  for 
taxation,  and  hence  there  is  no  claim  of  payment  of  taxes. 
The  quitclaim  deed  under  which  he  claims  does  not  consti- 
tute color  of  title,  since,  as  above  stated,  it  does  not  purport 
to  convey  the  land  in  controveray,  but  designates  a  lot  whose 
metes  and  bounds  are  specifically  described  iu  the  map  then 
on  file,  which  description  entirely  excludes  it.  Lebanon 
Mining  Co.  V.  Rogers,  8  Colo.  34 ;  Sumphriet  v.  Huffman, 
33  Ohio,  395. 

It  follows  that  the  plaintiff  has  no  interest  in  the  land  in 
dispute,  either  by  deed  or  adverse  possession,  that  entitles 
him  to  maintain  this  action,  and  the  judgment  of  the  district 
court  is  therefore  afGrmed. 

Affirmed. 
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[Ho.  S740.] 

HousH  V.  The  People  ot  the  State  of  Colorado. 

1.  JUBT— SPBClAI.TK(fIBt 

Aq  open  venire  tor  additional  Jurors  may  be  IsHued  when  those  oilgi- 
nallj  Hummoued  are  inHufficient  to  complete  the  panel. 

2.  Cbiuikal  Law — Labcxkt  bt  Bailrk. 

When  the  owner  of^perHoaal  property  parts  with  the  poueeBion  thereof 
only  upon  coadltion  that  the  title  shall  remain  in  him  until  it  is  dis- 
posed of  In  a  particular  way  and  the  purchase  pilce  is  paid,  the 
obtalDlDg  of  such  poesessioa  by  fraud  with  intent  to  deprive  him  of 
the  property  is  stifficlent  to  constitute  larceny,  it  the  property  be 
subsequently  converted  by  the  taker  to  his  own  use. 

3.  Same — Evidekcr— Like  Offenses. 

For  the  purpose  of  showing  the  guilty  intent  of  the  accused  in  a  prose- 
cution for  obtaining  goods  by  fraudulent  representations  it  may  be 
shown  that  he  was  engaged  in  other  similar  frauds,  provided  the 
transactions  are  so  connected  as  to  time  and  so  similar  in  tiieir 
other  relations  that  the  same  motjve  may  tw  reasonably  imputed  to 
them  all. 

Error  to  the  JHatrict  Court  of  Cheyenne  County. 

The  plaintiff  in  error  was  informed  against  for  the  larceny 
of  341  sheep,  of  the  value  of  $2.50  each,  the  property  of  one 
'  J.  O.  Dostal ;  ^vas  convicted  and  sentenced  to  the  peniten- 
tiary for  the  term  of  eighteen  months.     To  reverse  this 
judgment  he  brings  tjie  case  here, on  error. 

Messrs.  Vanatta  &  Cunninqham  and  Mr.  C.  D.  May, 
for  plaintiff  in  error. 

The  Attorney  General,  Mr.  Calvin  E.  Reed  and 
Mr.  Geo.  H.  Thoene,  of  counsel,  for  the  People. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  conrt 

The  first  ground  relied  upon  for  reversal  is  the  fact  that 
the  defendant  was  compelled  1^  go  to  trial  before  a  jury  sum- 
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noned  on  a  special  venire.  It  appears  from  ihe  record  that 
two  trials  were  had.  The  first  vaa  had  before  a  jury  selected 
from  the  panel  regularly  drawn  and  summoned,  and  resulted 
in  a  disagreement  and  discharge  of  that  jury.  The  ease  was 
reset  for  trial  on  the  following  day;  "and  it  appearing  to 
the  court  that  there  was  not  a  sufGcient  number  of  petit 
jurors  present  to  complete  the  |ianel,"  a  special  venire  was 
ordered  to  issue  for  thirty  jurors,  returnable  at  that  time. 
The  bill  of  exceptions  contains  the  following  objection,  which 
was  overruled:  "Before  the  impanelling  of  the  jury  was 
commenced,  counsel  for  defendant  objected  to  proceeding  to 
trial  with  the  present  special  jury,  for  the  reason  thjtt  the 
regular  panel  had  been  discharged."  The  record  fails  to 
show  that  the  regular  panel  had  been  dischai^ed;  but,  to 
the  contrary,  it  does  appear  therefrom  that  "W.  H.>Rhodes 
and  Paul  Meier,  who  were  summoned  upon  the  regular  panel, 
were  selected  as  jurors  upon  the  second  trial ;  and  that  the 
court  ordered  a  special  venire  because  there  was  not  a  suffi- 
cient number  of  the  jurors  originally  summoned  remaining  to 
complete  the  panel.  In  such  case  the  court  below  was  au- 
thorized to  issue  an  open  venire  for  additional  juroi:p,  under 
sec.  2609,  Mills'  Ann.  SUts.     Nugbit  v.  PeopU,  19  Colo.  441. 

The  second  and  principal  ;ground  presented  by  the  assign- 
ments of  error  is  that  the  eyidence  is  insufficient  to  show  the 
crime  of  larceny.  The  testimony  of  the  prosecuting  witness 
was  to  the  effect  that  he  parted  with  the  possession  of  the 
sheep  upon  the  receipt  of  the  sum  of  tlOO  and  a  sight  draft , 
for  $700,  the  balance  of  the  purchase  price,  drawn  on  the, 
George  Burke  Company,  commission  merchants  at  South 
Omaha,  Nebraska,  and  with  the  distinct  understanding  that 
the  sheep  were  to  be  shipped  to  The  Geoige  Burke  Company, 
and  that  the  title  to  them  should  not  pass  until  the  draft 
was  paid.  It  further  appears  from  the  testimony  that  the 
Bheep  were  shipped  to  South  Omaha,  and  from  there  re- 
shipped  by  defendant  to  Chicago,  where  they  were  sold,  and 
the  draft  was  never  paid. 

The  argument  in  support  of  this  objection  is  that  tlie  sheep 


b,GoogIc 


264  House  v.  The  People.  [Sept.  T., 

having  been  delivered  by  the  prosecuting  witness  to  the 
defendant,  with  the  intention  of  selling  them,  and  the  defend- 
ant having  obtained  them  under  purchase,  he  cannot  be 
convicted  of  larceny,  although  he  may  have  induced  the 
prosecuting  witness  to  part  with  them  by  fraudulent  means. 
This  proposition  is  no  doubt  correct,  where  the  owner  intends 
to,  and  does,  part  with  the  title  and  the  possessiou  of  the 
property  unconditionally;  but  it  is  equally  well  settled  that 
where  the  owner  of  the  property  parte  with  the  possession 
only,  with  the  understanding  that  the  title  shall  remain  in 
him  until  the  same  is  disposed  of  in  a  particuliir  way  and  the 
purchase  price  paid,  tiittt  the  obtaining  of  such  possession  by 
fraud,  with  the  felonious  intent  to  deprive  the  owner  of  the 
property,  is  suf&cient  taking  to  constitute  larceny,  if  the 
property  is  subsequently  converted  by  the  taker,  to  his  own 
use.  Smith  v.  People,  53  N.  Y,  Ct.  App.  Ill ;  Commonfeealth 
V.  Barry,  124  Mass.  325;  HarrU  v.  State,  81  Ga.  758;  Elli- 
ott n.  CommonxBealth,  12  Bush  (Ky.),  176 ;  Joknton  e.  People, 
113  111.  99 ;  People  v.  Laurence,  187  N.  Y.  Ct.  App.  617 ;  Peo- 
ple V.  Raxchke,  73  Cal.  378. 

The  law  in  this  regard  was  correctly  given  to  the  jury ; 
and,  they  having  found  from  ijie  evidence  that  the  prosecuting 
witness's  version  of  Uie  transactioD  was  true,  and  that  the 
defendant  obtained  the  possession  of  the  sheep  with  the  inten- 
tion of  feloniously  converting  them  to  his  own  use,  and  did  so 
convert  them,  —  there  being  evidence  sufficient  to  support 
this  conclusion,  we  must  accept  their  finding  as  conclusive 
upon  this  review. 

Mrs.  Katrina  Shafer  and  Geotge  Shafer  were  permitted, 
over  objection  of  defendant,  to  testify  to  a  similar  transaction 
had  by  defendant  with  Mrs.  Shafer,  at  the  same  time.  This 
is  assigned  for  error.  The  testimony  was  allowed  for  the 
purpose  of  showing  the  intent  with  which  defendant  obtained 
possession  of  the  sheep  in  question,  and  the  jury  were  in- 
structed that  it  was  introduced  for  that  purpose  alone,  and 
that  they  should  not  consider  it  for  any  other  purpose  what- 
ever.  We  think,  as  thus  limited,  the  testimony  was  admissiUe. 


b,  Google 


1697.]  Ahdbbson  t.  Gboesbeck.  265 

It  tended  to  throw  light  on  the  quo  animo  of  the  transaction 
under  investigation.  Wet/man  v.  People,  4  Hun,  511 ;  Mayer 
V.  People,  80  N.  Y.  364;  Shipphi,  v.  People,  86  N.  Y.  3T5j 
Dffrete  V.  State,  3  Heiflk.  (Tenn.)  53.     . 

The  rule  on  this  subject  is  concisely  stated  in  Weyman  v. 
People,  tupra,  as  follows : 

"  Where  goods  have  been  obtained  by  means  of  fraudulent 
representations,  it  has  been  held  that  as  the  intent  is  a  fact 
to  be  arrived  at,  it  is  competent  to  show  that  the  party 
accused  was  engaged  in  other  similar  frauds  about  the  same 
time ;  provided  that  the  transactions  are  so  connected  as  to 
time,  and  so  similar  in  their  other  relations,  that  the  same 
motive  may  reasonably  be  imputed  to  them  all." 

The  foregoing  covers  what  we  regard  as  the  important 
objections  pr^ented  for  our  consideration,  and  our  conclu- 
Bion  is  that  no  reason  appears  for  disturbing  the  verdict; 
and  the  judgment  and  sentence  are  accordingly  afHrmed. 

A£irmed. 


[Ho.  8817.] 
Anderson  v.  Ghoesbeck  et  al. 

Jdbibdictiok. 

The  ftppellaot  and  the  appelleeB  each  claimed  to  be  Interested  In  tho 
kraount  due  on  a  life  ioBuranoa  policy,  the  insurance  company 
depostted  the  amount  due  in  court  and  obtained  an  order  requiring 
them  to  fnterpleiul.  Judgment  was  rendered  that  tlie  appellees 
were  entitled  to  $4,000  ol  the  snm  so  deposited.  Held,  that  the 
Jadgment  la  reviewable  in  this  court  on  appeaL 

Appeal  from  the  DUtrict  Court  of  Arapahoe  County, 

On  motion  to  dismiss. 

Mr.  Joseph  N.  Baxter  and  Mr.  John  C.  Ffthan,  for  the 
motion. 
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Mr.  Wm.  B.  Hakbisoit,  opposing. 

Per  Cdrtam.  Thomas  E.  Anderson  carried  a  life  inaar- 
aace  policy  in  the  sura  of  $5,000  in  The  Covenant  Mutual 
Association  of  Illinois.  Upon  his  death  the  appellant  and 
the  appellees  made  claim  against  the  association  for  that  fund; 
the  appellant  to  the  whole  of  it,  and  the  appellees  to  ^,000 
thereof.  To  recover  the  amount  claimed  by  them  the  appellees 
brought  this  action  against  the  insurer,  and  the  latter  filed  its 
answer  acknowledging  its  liability  to  pay  the  amount  of  the 
policy  to  some  one,  and  inasmuch  as  both  the  appellant  and 
the  appellees  claimed  under  this  policy,  it  asked  for  orders  of 
the  court  making  appellant  a  party,  and  permitting  it  to  pay 
the  entire  fund  into  court,  which  orders  were  granted,  and  the 
money  was  deposited  in  the  court  registry.  Thereupon  it  sub- 
mitted to  the  decision  of  the  court  the  question — now  solely 
between  appellant  and  appellees — as  to  who  was  entitled  to  the 
fund,  and  was  then  dismissed  as  a  party  to  the  action.  Aa 
the  appellees  admitted  that  the  appellant  was  entitled  to 
$1,000  of  the  amount,  the  same  was  paid  to  her  under  an 
order  of  the  court. 

The  only  issue,  therefore,  was  between  appellees  and  ap- 
pellant as  to  the  oAvnership  of  the  remaining  $4,000  of  the 
fund,  and  upon  trial  had,  this  was  ruled  in  favor  of  appellees. 
The  form  of  the  judgment  was  as  follows :  "  It  is  ordered, 
adjudged  and  decreed  by  the  court  here  that  judgment  be 
entered  in  favor  of  said  plaintiffs  (the  appellees)  for  the 
said  sum  of  four  thousand  dollars,  now  in  the  registry  of 
this  court,  and  that  said  Helen  Anderson  (appellant)  is  not 
entitled  to  any  part  thereof."  From  this  judgment  the  ap- 
pellant brings  the  case  here  for  review.  The  appellees  now 
move  to  dismiss  the  appeal  upon  the  ground  that  no  money 
judgment  was  i-endered  against  the  appellant,  and  that  there 
is  no  other  element  in  the  case  that  gives  this  court  jurisdic- 
tion under  the  act  relating  to  appeals  and  writs  of  error. 

There  is  no  merit  in  the  contention  of  appellees.  The 
only  controversy  in  the  district  court  was  about  the  right  to 
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a  fund  of  94,000  which  was  then  in  the  registry  of  the 
court.  The  judgment  could  not  go  against  the  insurer, 
because  it  had  deposited  that  fund  in  court  and  was  no 
longer  a  party  to  the  action.  The  judgment,  in  terms,  was 
in  favor  of  the  appellees  for  the  ©4,000,  and  to  the  further 
effect  that  the  appellant  was  not  entitled  to  any  part  of  it. 
Unless  this  is,  in  its  essence,  a  ju(^meDt  against  the  appel- 
lant, and  to  the  effect  that  not  she,  but  appellees,  are  entitled 
to  the  $4,000,  we  are  at  a  loss  to  determine  what  it  is.  The 
direct  effect  is  to  take  $4,000  from  the  appellant,  and  give  it 
to  her  adversaries,  and  in  substance  and  fact  it  is  a  judgment 
gainst  her  for  $4,000.  This  gives  this  court  jurisdiction 
to  review  the  case  upon  appeal. 

Id  the  case  of  Love  v.  Vlune,  ante,  p.  287,  lately  decided  in 
this  court,  the  fund  there  paid  into  court  was  $3,000,  and, 
with  this  exception,  that  case,  in  so  far  as  the  question  now 
before  us  is  concerned,  is  exactly  in  point  with  the  one  at 
bar.  It  is  true  that  the  question  of  jurisdiction  was  not 
raised  in  that  case  hj  the  appellee,  hut  consent  of  parties 
could  not  confer  appellate  jurisdiction ;  and  while  the  point 
was  not  expressly  mentioned  in  the  opinion,  it  was  duly  con- 
sidered, and  this  court  then  had  no  doubt,  and  now  has  none, 
that  the  judgment  there  reviewed  was  one  against  the  appel- 
lant, and  of  sufHcient  amount  to  give  this  court  jurisdiction 
upon  appeal.     If  so,  the  present  appeal  is  properly  here. 

The  motion  is  denied. 

Motion  to  dismm  denied. 


[So.  S6SS.] 
Kelly  v.  Atkins  et  al. 

JCBISDIOnOIT. 

A  contioversj  as  to  which  of  two  deeds  of  trust  upon  the  Bftme  reftl 
estate  constitutes  the  prior  lien  does  not  so  relate  to  a  freehold  aa 
to  give  this  court  Jurisdiction  to  review  k  decree  determtniug  the 
qocation. 
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Appeal  from  the  Dittrict  Court  of  Mesa  County. 

Mr.  Fbank  Db  La  Mas,  Mr.  H.  W.  Ross,  Mr.  J.  S.  Cab- 
NAHAJf  and  Messrs.  Mobbison  &  De  Soto,  for  appellant 

Messrs.  Bdckldj,  Stalely  &  Safley,  for  appellees. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court 

On  December  1, 1894,  James  M.  Kelly  instituted  suit  in 
the  district  court  of  Mesa  county  to  foreclose  two  certain 
trust  deeds  executed  by  William  S.  Kelly,  each  being  set 
out  and  described  as  a  separate  cause  of  action.  Pike  C. 
Doyle,  who  was  the  owner  and  holder  of  another  trust  deed 
upon  the  same  property,  executed  by  the  same  party,  but  sub- 
sequent in  date  to  those  described  in  plaintifFs  complaint,  by 
his  answer  put  in  issue  the  validity  of  the  notes  and  trust 
deed  described  in  plaintiffs  second  cause  of  action,  and  the 
bona  fide»  of  plaintiffs  ownership.  The  court  below  upon 
this  issue,  made  the  following  findings : 

"  That  the  notes  •  *  •  made  and  executed  by  the  defend- 
ant W.  S.  Kelly  to  defendant  Jennie  Kelly,  and  mentioned 
and  described  in  plaintiff's  second  cause  of  action,  were  not 
^ven  for  a  valuable  consideration ;  and  that  the  trust  deed 
given  to  secure  the  same  was  also  voluntary,  without  con- 
sideration and  void,  and  that  the  plaintiff  was  not  a  bona  fide 
holder  of  said  notes  and  said  trust  deed." 

And  adjudged  and  decreed  that  as  i^ainst  the  defendant 
Pike  C.  Doyle  said  deed  of  trust  was  of  no  effect,  and  inferior 
and  junior  to  his  rights ;  and  thereupon  rendered  judgment 
of  dismissal  of  said  second  cause  of  action.  To  reverse  this 
judgment  plaintiff  prosecutes  this  appeal. 

It  is  apparent  from  the  foregoing  that  the  only  question 
presented  and  determined  by  the  district  court  was,  whether 
the  deed  of  trust  described  in  the  second  cause  of  action  was 
valid,  and  constituted  a  subsisting  lien  prior  to  that  created 
by  the  deed  of  trust  held  by  the  defendant  Doyle.     That 
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the  action  does  not  relate  to  a  franchise  or  freehold,  is  settled 
by  several  decisions  of  this  court:  McCandlest  v.  Green, 
20  Colo.  519;  ITymon  v.  Felker,  18  Colo.  882;  McClellan  v. 
Burd,  21  Colo.  197  ;  Paddack  v.  Staley  et  at.,  ante,  p.  188 ; 
Sckeeren  v.  Stramann,  ante,  p.  111. 

Nor  does  the  judgment  come  within  the  class  that  is  review- 
able by  this  court.      Section  1,  Session  Laws,  1891,  p.  118. 

It  is  clear,  therefore,  that  we  are  without  jurisdiction  to 
entertain  this  appeal,  and  the  same  is  accordingly  dismissed. 
J>igmissed. 


[No.  S842.] 
Le  Bert,  Counti  Clerk,  v.  Shirley  et  al. 

Ei.EcnoN  Liw — Ckbtificates  or  JfoHiKATiox. 

A  petJtluii  or  certificate  of  nomiDatiou  of  S.  aa  a  candidate  for  tlie  offlce 
of  diitriot  attorney,  elgned  b;  the  requisite  numbei'  of  electors,  coa- 
taioed  the  names  of  eight  peraooa  to  represent  tlie  signere  ta  fill  a 
TAcancy,  If  any  should  occur.  S.  resided  the  nomination  on  con- 
dition that  B.  Bbould  be  substituted  In  his  place.  Afterwards  and 
M  a  meeting  of  the  committee,  seven  of  the  eight  members  accepted 
the  resignation  of  S.  and  appointed  R.  to  fill  the  vacancy.  Tliere- 
npon  tlie  certificate  of  R-'s  noratnation  and  his  acceptance  was  filed 
in  the  proper  office.  Subsequently  tive  of  the  committeemen,  witli- 
ont  a  meeting  but  acting  separately  and  apart,  attempted  to  undo 
the  nomination  of  R.  bj  the  nomination  of  another  person.  Held, 
that  the  power  of  the  committee  was  exhausted  by  the  nomination 
of  R.  and  his  acceptance  thereof. 

Review  from  the  Diitrict  Court  of  Arapahoe  County. 

Mr.  C.  H.  Pierce  and  Mr,  J.  H.  Gabbiel,  for  petitioner. 

Mr.  Thomas  Ward  and  Mr.  Thomas  Mitchell,  for 
lespondent. 

Pee  Cubiah.     This  is  an  election  controversy  brought 
up  for  review  from  the  district  court  of  Arapahoe  county. 
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The  People's  Party  of  said  county  held  a,  convention  for  the 
nomination  of  a  district  attorney  of  the  second  judicial  dis- 
trict, which  embraceg  Arapahoe  county  only,  and  it  resulted 
in  the  nomination  of  Henry  T.  Sale.  The  certificate  of  his 
nomination  was  tendered  for  filing  to  the  county  clerk,  as 
the  statute  prescribes,  but  he  refused  to  accept  it  for  that 
purpose  upon  the  ground  that  he  had  no  official  information 
that  the  People's  Party  at  the  last  preceding  election  in  the 
judicial  district,  cast  ten  per  cent  of  the  entire  rote  thereof, 
which  is  said  to  be,  »mder  section  3  of  the  election  act  of 
1891,  a  condition  precedent  to  the  right  of  a  political  party 
to  nominate  candidates  by  convention.  As  no  review  of  this 
act  was  had,  and  no  rights  by  any  of  the  parties  to  this  con- 
troversy claimed  directly  under  this  convention,  but  only  in- 
directly, the  clerk's  action  is  not  material,  one  way  or  the 
other,  except  as  forming  a  part  of  the  history  of  the  ease. 

After  the  clerk's  decision,  a  petition,  or  certificate,  in 
proper  form  was  circulated  among  the  electors  of  the  Peo- 
ple's Party  and  received  thereto  the  number  of  signatures 
requisite  for  the  nominating  to  the  office  in  question  of 
Henry  T.  Sale,  which  the  convention  of  the  party  had  there- 
tofore ineffectually  attempted  to  accomplish.  This  certifi- 
cate, in  accordance  with  the  provisions  of  the  statute, 
contained  the  names  of  eight  persona  to  represent  its  signers 
to  fill  a  vacancy,  if  any  occurred. 

Sale  thereafter  handed  to  them  his  resignation  to  take 
effect  only  in  case  Amos  J.  Rising  was  substituted  in  his 
stead.  Whether  such  a  condition  might,  as  a  matter  of  right, 
be  imposed,  we  need  not  determine,  for  seven  out  of  the  eight 
so  authorized  to  act,  at  a  meeting  where  all  were  present, 
accepted  Sale's  resignation,  and  appointed  Rising  to  the 
vacancy.  The  proper  certificate  evidencing  such  act  of  suh- 
stitution  was  executed  and  verified,  in  accordance  with  the 
statute,  and  delivered  to  one  of  these  eight  persons,  as  the 
representative  of  Rising,  for  filing  with  the  county  clerk, 
and  was  thereafter  so  filed,  accompanied  by  Rising's  accep- 
tance, and  all  within  the  time  fixed  by  statute. 
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After  Rising's  nomiaation  as  aforesaid,  five  of  the  eight 
aathorized  persons,  without  any  meeting,  but  separately  and 
apart,  attempted  to  undo  their  previous  concerted  action  in 
noniinating  Rising,  by  signing  another  and  nsw  certificate 
in  which  they  recited  the  resignation  of  Sale,  and  nominated 
Henry  W.  Spangler  to  fill  the  vacancy  thus  occasioned. 
This  certificate,  aa  to  form,  complied  with  the  statute,  and 
was  filed,  together  with  Spangler's  acceptance,  before  Rising's 
certificate  was  lodged  with  the  clerk. 

It  is  to  he  observed  that  the  party,  at  a  convention  in  all 
respects  regular,  in  good  faith  attempted  to  make  a  nominar 
tion  for  district  attorney,  and  did  actually  nominate  Mr. 
Sale,  which  nomination  became  practically  ineffectual,  on 
account  of  the  refusal  of  the  clerk  to  file  the  certificate.  It 
appears,  also,  that  the  certificate,  or  petition,  of  the  elector, 
containing  the  nomination  of  Mr.  Sale  confessedly  attempted 
to  carry  out  the  wish  of  the  party,  as  expressed  by  it«  con- 
vention, by  making  him  the  nominee  of  the  People's  Party 
and  appropriating  its  emblem,  and  named  as  the  committee 
to  fill  vacancies  members  of  the  executive  committee  of  the 
party.  Both  the  parties  to  the  pending  controversy,  by  bas- 
ing their  claims  to  regularity  upon  the  same  certificate,  viz : 
the  certificate  of  electors  nominating  Sale,  virtually  concede 
that  whoever  is  his  legitimate  successor  is  entitled  to  a  place 
upon  the  official  ballot,  as  the  nominee  under  the  party 
name  and  emblem.  The  case,  moreover,  seems  to  fall  within 
the  exception  presenting  "  unusual  conditions  "  which,  con- 
trary to  the  general  rule,  authorizes  electors  by  petition  or 
certificate  to  make  their  nominees  the  nominees  of  an  organ- 
ized political  party.  See  authorities  cited  in  WJiipple  v. 
Owen  et  ah,  post,  p.  819.  But  this  we  do  not  decide,  for  the 
parties  here  by  their  conduct,  as  aforesaid,  are  estopped  to 
assert  the  contrary. 

The  sole  question  is,  who  is  the  proper  nominee  of  the 
party?  The  bare  statement  of  facts  shows  Rising's  superior 
right.  When  a  convention  nominates  a  ticket  and  adjourns, 
it  may  not  thereafter  (unless  it  gets  additional  authority 
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from  the  party)  reconvene  and  nominate  another  ticket  in 
place  of  the  former,  so  long  as  the  same  is  in  force.  People 
V.  Board  of  Poliee  Commr».,  81  N.  Y.  Supp.  112.  At  this 
term  this  court  in  the  case  of  Leighton  v.  Batet,  post,  p.  303, 
following  the  New  York  decieion,  has  held  that,  in  such  oir- 
cumstancea,  the  convention  may  not  delegate  to  a  committee 
the  power  to  nominate  another  and  different  ticket  from  that 
nominated  by  the  convention  itself. 

The  signers  to  Rising's  certificate  of  nomination  stand 
towards  his  nomination  in  the  same  relation  that  a  conven- 
tion does  towards  its  ticket.  If  the  latter  may  not  make  a 
new  ticket,  neither  may  these  signers ;  and  if  the  latter  have 
not  such  power,  it  necessarily  follows  that  their  agents 
named  in  the  certificate  have  not.  As  was  said  by  the  su- 
preme court  of  New  York  in  the  case  above  cited:  "But  the 
controlling  feature  of  the  case  is  that  Simpson  was  nomi- 
nated first,  and  the  power  to  nominate  was  exhausted.  •  •  • 
Having  made  one  nomination,  the  party  could  not,  while 
that  remained  in  force,  make  another.  If  it  were  otherwise, 
it  might  keep  on  until  it  had  as  many  candidates  as  voters. 
No  law  should  countenance  such  a  course." 

It  follows  that  the  judgment  of  the  district  court  should 
he  reversed,  and  it  is  so  ordered.  A  proper  order  will  be 
entered  here  directing  the  county  clerk  to  print  on  the  offi- 
cial ballot  the  name  of  Amos  J.  Rising  as  the  nominee  of  the 
People's  Party  for  district  attorney  under  the  appropriate 
party  name  and  emblem ;  the  costs  to  be  taxed  to  the  re- 
spondents here. 

Sewrted. 

Chief  Justice  Hayt  not  sitting. 
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1.  Tax  Saias. 

Property  expcned  to  sale  for  tazea  must  b«  offered  to  private  bidden 
trom  day  to  day  until  the  Bale  is  concluded  before  it  may  be  Btniok 
off  to  the  county  la  default  of  another  bid. 

a.  Samk— Affidavit  of  Publication. 

An  affidavit  of  publication  of  notice  of  sale  made  in  conformity  with 
the  statute  aud  filed  In  the  proper  office  Is  a  prerequisite  to  a  valid 
tax  deed. 

3.  8aue — JciraMKirr — Rbihbubbbmbmt  for  Taxes  Paid. 

Actioa  to  remove  a  cloud  from  title,  the  cloud  conBlstlDg  of  a  tax  deed 
under  vbicb  the  defendaat  claimed.  ITeld,  the  tax  deed  having; 
been  found  to  be  void,  that  the  decree  for  tlie  plaintiff  should  have 
been  conditioned  to  take  effect  only  upon  payment  into  court  within 
a  reasonable  time  for  the  use  of  the  defendant  of  an  amount  suffi- 
cient to  reimburse  him  for  the  amount  for  which  the  land  was  sold 
at  the  tax  sale  with  interest  tliereon  and  penalties  as  prescribed  by 
s«c>  8005  HIUb'  Ann.  Stats.,  together  with  the  amount  of  subsequent 
t&xes  paid  by  him  and  tntereat  thereon  nt  the  rate  designated  In 
section  8904,  or  else  there  should  have  been  a  preliminary  order 
adjudging  the  plaintiff  to  pay  into  court  for  the  use  of  the  defend- 
ant the  amount  found  to  be  due,  and  upon  compliance  therewith, 
an  absolute  decree  establishing  the  ownership  in  the  plidntifC, 

Appeal  from  the  Court  of  Appeals. 

Mr.  William  Young,  for  appellant. 

Mr.  William  O'Eeien  for  appellee. 

Me.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  ifl  an  action  by  appellee  (plaintiff  below)  to  remove 
a  cloud  from  the  title  to  a  town  lot  in  the  town  of  Aspen. 
The  cloud  conaists  of  a  tax  deed  executed  by  the  county 
treasurer  of  Pitkin  county  to  the  defendant  (appellant) 
Charlton,  who  is  the  assignee  of  the  county  for  whom  the 
treasurer  Hd  off  the  property.  Upon  the  trial  it  was  admitted 
that  the  plaintiff  vrae  the  owner  of  the  lot  unless  the  tax 
Vol.  xxiy— 18 
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deed  divested  her  of  her  title  and  vested  it  in  the  defendant. 
If  the  tax  deed  is  void,  the  judgment  below  (which  was  for 
the  plaintiff)  should  stand.  The  pleadings  are  so  framed 
that  the  issue  as  to  the  validity  of  that  instrument  is  properly 
raised.  The  judgment  of  the  county  court  was  affirmed  hy 
the  court  of  appeals,  and  the  defendant  appeals  to  this  court. 

The  county  court  specifically  found  that  the  deed  is  void 
because  the  treasurer  bid  off  the  property  for  the  county, 
without  first  offering  and  reoffering  the  same  to  private  bid- 
ders, and  giving  them  an  opportunity  to  buy,  and  this  was 
the  ground  of  affirmance  in  the  court  of  appeals.  Mills'  Ann. 
Stats,  sec.  S888  (Gen.  Stats.  1883,  sec.  2918).  The  county 
court  also  held  the  deed  void  for  other  reasons,  not  specifying 
them.  The  record  is  not  entirely  clear  as  to  tliis  point,  but 
we  t.TiinTf  tiie  facts  are  as  stated  by  the  court  of  appeals 
(7  Colo.  App.  301),  and  that  ita  conclusion  of  law  is  correct. 

1.  But  for  another  and  altogetl»er  conclusive  reason,  we 
are  of  opinion  that  the  tax  deed  is  void.  No  affidavit  of 
publication  of  die  notice  of  sale  in  a  newspaper  was  made  or 
filed  in  the  proper  office.  This  was  held  to  he  requisite  in 
Horria  et  al.  v.  St.  Louis  Nat.  Bank,  17  Colo.  231.  In  that 
case  there  was  an  abortive  attempt  to  show  compliance  with 
the  statute  hy  the  production  of  an  affidavit  of  publication 
in  a  newspaper,  but  it  was  held  entirely  insufficient  under 
our  statute.  In  the  case  at  bar  it  appeared  that  no  affidavit 
at  all  was  ever  made, — at  least,  tJiat,  by  diligent  search,  it 
was  not  to  be  found  in  the  office  of  the  county  clerk,  where 
it  should  be  lodged  and  preserved.  The  showing  by  the 
plaintiff  in  that  behalf  was  sufficient  to  overcome  the  prima 
facie  presumption  that  a  proper  affidavit  was  made  and  filed, 
which,  under  the  statute  in  relation  thereto,  the  execution 
of  the  tax  deed  furnishes. 

But  it  is  said  that  at  the  tiial  the  plaintiff  admitted  that 
the  notice  of  sale  was  published  in  a  newspaper  for  four 
weeks  prior  to  the  day  of  the  sale.  This  is  true,  but  in  con- 
nection with  such  admission  was  the  objection  that  the  only 
evidence  of  that  fact  was  the  production  of  the  affidavit  itseli, 
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or  satisfactory  proof  of  ita  loss,  and  evidence  of  its  contents. 
This  vas  held  to  be  the  requirement  in  the  Morris  Cate, 
tupra,  and  also  in  the  case  of  Ru»tin  v.  The  M.  ^  M.  Tunnel 
Co.,  23  Colo.  351,  the  opinion  in  which  was  handed  down 
since  the  briefs  in  the  pending  case  were  prepared.  The 
doctrine  of  these  two  cases,  as  his  argument  -virtually  con- 
cedes, would  unquestionably  settle  the  contention  here  against 
appellant,  were  it  not  for  the  admission  by  the  plaintiff  of 
the  fact  of  publication,  which,  however,  the  appellant  insists 
does  away  with  proof,  by  way  of  the  production  of  the  affida- 
vit or  otherwise. 

This  claim  might  be  granted  as  a  general  proposition,  but 
it  does  not  apply  here ;  for  when  we  turn  to  the  statute 
(2  Mills'  Ann.  Stats,  sec.  3884 ;  Gen.  State,  sec.  2914)  we  find 
that  the  affidavit  required  must,  inter  alia,  state  "  that  copies 
of  each  number  of  said  paper,  in  which  said  notice  and  list 
were  published,  were  delivered  by  carriers  or  transmitted  by 
mail  to  each  of  the  subscribers  of  said  paper,  according  to 
the  accustomed  mode  of  business  in  this  office."  Now  it  is 
too  apparent  for  argument  that  an  admission,  or  proof,  merely 
that  the  notice  of  sale  appeared  for  four  weeks  in  a  news- 
paper, which  was  all  tiiat  the  admission  of  the  plaintiff  in 
this  case  was,  falls  far  short  of  being  equivalent  to  proof  of 
the  fact  of  delivery  of  copies  of  the  newspaper  which  the 
statute  makes  imperative. 

2.  Before  the  trial,  the  county  court,  at  the  instance  of 
the  plaintiff,  dismissed  the  action  against  the  other  two 
defendants  without  taxing  against  plaintifT  the  costs  incurred 
in  making  them  parties  to  the  action  ;  and  included  in  the 
decree  was  an  order  taxing  against  the  defendant  one  half 
of  the  costs  of  the  action.  Both  of  these  orders  are  assigned 
as  errors  by  defendant  Charlton. 

The  defendant  has  no  cause  for  complaint  upon  either 
ground,  for  if  the  plaintiff  was  entitled  te  a  judgment,  as  the 
court  below  found,  all  of  the  costs  of  the  action  might  prop- 
erly have  been  taxed  against  the  losing  party. 

It  is  said,  further,  that  the  court  erred  in  computing  the 
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amoant  due  to  the  defendant  for  hiB  disbureementa  Id  the 
way  of  taxes  paid  and  the  interest  and  penalty  thereon 
which,  under  the  statute,  he  is  entitled  to  when  the  plaintiff 
recovers.  The  computation  seems  to  have  been  made  under 
section  3904,  Mills'  Ann.  Stata.  (Laws,  1885,  p.  320,  sec.  1), 
whereas,  as  the  appellant  contendB,  the  reckoning  should 
have  been  both  under  this  section  and  section  3905  (Cren. 
Stats,  sec.  2935). 

Upon  examination  we  fmd  that  section  3904  appli^  where 
the  owner  brings  an  action  for  the  recovery  of  the  possession 
of  land,  and  when  he  succeeds  he  must  pay  back  to  the  de- 
fendant the  value  of  improvements,  etc.,  and  all  taxes  paid 
by  the  latter  after  the  lale,  with  interest  thereon  at  the  rate 
of  fifteen  per  cent  per  annum.  There  is  no  provision  in  this 
section  for  the  repayment  of  the  amount  which  was  paid  by 
the  purchaser  at  the  delinquent  tax  sale,  or  for  any  interest 
or  penalty  thereon.  Where,  without  suit,  redemption  by 
the  owner  is  made  from  a  tax  sale,  section  3905  furnishes 
the  rule  for  the  repayment  of  the  amount  for  which  the  same 
was  sold,  together  with  tibe  designated  penalty  and  rate  of 
interest.  While  section  3904  purports  to  provide,  in  part  at 
least,  what  amount  shall  be  paid  by  the  owner  in  case  he 
succeeds  in  his  action  at  law  in  recovering  the  possession, 
and  section  3905  is  applicaWe  to  a  caae  where  the  owner 
redeems  without  recourse  to  an  action,  still,  when  the  recov- 
ery of  possession  is  by  an  action,  or  where,  as  in  the  case  at 
bar,  the  object  of  the  action  is  to  remove  a  cloud,  or  to  quiet 
title,  it  is  only  fair,  where  it  appears  the  taxes  were  legally 
assessed  and  due  for  which  the  sale  was  made,  that  the  owner 
should,  before  receiving  a  decree  in  his  favor,  pay  not  only 
taxes  paid  by  the  defendant  after  the  sale,  together  with 
interest,  but  also  the  amount  for  which  the  same  was  sold 
at  tlie  tax  sale,  together  with  the  interest  and  penalties  pro- 
vided by  law. 

The  district  court  erred  in  this  respect,  and  in  making  the 
computation  of  the  amount  due  the  defendant  should  have 
proceeded  under  both  of  these  sections.  The  sum  properly 
due  the  losing  defendant  in  this  case  is  the  amount  of  sub- 
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sequent  taxes  paid  by  him,  together  with  interest  thereon  at 
the  rate  designated  in  section  3904,  and,  in  addition  thereto, 
the  amount  for  which  the  land  was  sold  at  the  tax  sale, 
together  with  interest  thereupon  and  the  penalties  as  pre- 
scribed in  section  3905. 

Complaint  is  also  made  by  the  appellant  that  the  conrt 
below  erred  in  rendering  an  abeolut«  decree  in  favor  of  the 
plaintiff  without  first  requiring  her  to  pay  to  the  defendant, 
or  to  deposit  in  court  for  his  benefit,  the  amount  found  to  be 
due,  as  a  condition  precedent  to  the  taking  effect  of  the 
decree.  We  think  the  point  is  good.  The  court  entered 
an  abeolnte  decree  adjudging  the  plaintiff  to  be  the  owner  of 
the  lot,  and  then  rendered  a  money  judgment  in  favor  of  the 
defendant  making  the  same  a  lien  against  the  property. 
This  is  not  proper.  The  court  should  have  entered  a  pre- 
liminary order  adjudging  the  plaintiff  to  pay  into  court  for 
the  use  of  defendant  the  amount  found  to  be  due,  and,  if 
compliance  was  liad  therewith,  then  have  entered  an  absolute 
decree  establishing  the  ownership  in  the  plaintiff;  or,  in  lieu 
thereof,  the  court  might  have  entered  a  decree  to  take  effect 
only  upon  condition  that  the  amount  found  to  be  due  from 
the  plaintiff  to  the  defendant  was,  within  a  reasonable  time, 
paid  into  court.  It  was  not  just  to  the  defendant  to  render 
a  decree  of  such  a  character  as  that,  if  the  plaintiff  failed  to 
make  the  required  payment,  the  defendant  would  be  obliged 
to  bring  bis  suit  to  foreclose  the  lien  created.  Under  sec- 
tion 3904,  supra,  the  amount  due  the  defendant  is  required 
to  be  paid  before  the  plaintiff  obtains  possession,  and  a  simi- 
lar role  should  apply  where  the  object  of  the  action  is  to 
remove  a  cloud. 

For  the  reasons  given  the  judgment  of  the  court  of  appeals 
will  be  reversed,  and  the  cause  remanded  with  directions  to 
instmct  l^e  county  court  to  vacate  the  decree  heretofore 
entered,  and  to  make  a  computation  of  the  amount  due  the 
defendant  up  to  the  time  of  the  former  trial  upon  the  basis 
fixed  herein,  and  then  render  a  decree  for  plaintiff  in  aoeord- 
uice  with  the  views  expressed  in  this  opinion. 

Iteversed. 
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[Ho.  8<1£.] 

Chablton  v.  TooMEr. 


Appeal  from  the  Court  of  AppeaU. 

Mr.  WnjJAM  Young  for  appellant. 

No  appeftrauoe  for  appellee. 

Mr.  Justice  Campbell  delivered  the  opinioa  of  the  court. 

The  same  questions  are  involved  in  this  case  as  in  Charl- 
ton V.  Kelly,  ante,  p.  273,  The  decision  there  governs  here. 
The  iudgment  of  the  court  of  appeals  is,  therefore,  reversed, 
and  the  cause  remanded  with  the  same  instructions  as  thcee 
given  in  that  ease. 

Reverted. 


[Ho.  sftse.] 

Hodgson  t.  Fowler. 


1.  PABTITBRaHIP — TBTTBTB — EVIDBH'CR — STATUTX  OF  FBAITDB. 

Title  to  real  estate  purchased  by  a  member  ol  afirm  in  connectloii  witb 
the  firm's  buainess  and  witb  partDSi-ship  assets  is  held  in  truit  for 
tbe  firm,  notwithstaDdiug  he  may  have  takeo  It  in  his  own  nune. 
Parol  evidence  Is  admissible  to  shoir  tbe  trust  Tbe  stfttute  ol 
frauds  is  not  applicable  to  such  a  caae. 

2.  Sakb. 

An  Interest  acquired  by  a  tenant  In  common  by  purobaae  of  an  out- 
standing title  or  by  redemption  from  a  foreclosure  of  the  common 
property  Inures  to  the  benefit  of  his  ootenauts  upon  oontributton 
by  them  of  their  proportionate  port  of  the  piioe. 

Appeal  from  the  Court  of  Appeale. 

This  is  an  action  to  compel  the  conveyance  of  a  one-fourth 
interest  in  ninety-two  lots  situate  in  Cottage  Hill  Land  Com- 


b,  Google 


1897.]  Hodgson  v*.  Fowler.  279 

pany's  AdditioD  to  Cottage  Hill,  Denver ;  and  for  an  account- 
ing. Thfi  complaint  in  substance  avers  that  Hodgson,  the 
Kppeliontuidplaintiff  below,  and  Fowler,  appellee  and  defend- 
ant below,  were,  on  and  before  March  11, 1876,  the  owners 
of,  and  eng^ed  in  working,  an  undivided  one-hall  interest 
in  the  carbon  coal  mine,  in  Jefferaon  county,  Colorado;  that 
one  Eaton  was  the  owner  of  the  other  half.  That  on  that 
date  they  exchanged  one-half  interest  in  said  mine  for  the 
lots  in  question,  the  title  to  the  same  being  conveyed  to 
plaintiff  and  said  Eaton ;  the  undivided  one-fourth,  however, 
in  trust  for  the  defendant;  and  that  they  then,  and  for  a 
long  time  thereafter,  were  engaged  jointly  in  developing 
mines  in  Park  county,  Colorado,  and  were  bound  to  contrib- 
ute equal  sums  for  said  purpose ;  and  being  equal  owners  of 
an  undivided  one-half  of  said  lots,  were  bound  to  contribute 
equal  sums  in  discharging  the  taxes  levied  thereon.  That  on 
November  19, 1885,  needing,  money  in  the  management  of 
the  mining  property  being  worked  by  them  jointly,  the  plain- 
tiff borrowed  UlSOO  from  one  Amter,  and  to  secure  the  pay- 
ment of  same,  gave  a  trust  deed  upon  the  one-half  interest 
so  held  by  him  in  said  lots.  That  this  money  was  used  for 
their  joint  benefit  in  developing  their  said  mines ;  that  plain- 
tiff paid  interest  on  said  loan,  and  taxes  on  the  lota,  amount- 
ing to  about  $300,  from  his  own  money.  That  default  being 
made  in  the  payment  of  the  loan,  on  February  18, 1887,  their 
interest  in  said  lots  was  sold  at  trustee's  sale,  at  which  sale 
defendant  bought  in  said  property  for  the  sum  of  $630, 
the  amount  of  said  loan  and  interest,  and  took  the  title  to  the 
same  in  his  own  name,  for  the  joint  use  and  benefit  of  the 
plaintiff  and  defendant,  with  the  express  agreement  Uiat 
the  title  so  acquired  should  be  held  in  trust  for  plaintiff,  to 
the  extent  of  a  one  fourth  interest.  That  at  the  time  of  the 
trustee's  sale  the  plaintiff  had  advanced,  in  their  joint  busi- 
ness, 19  money  and  labor,  an  amount  greatly  above  the  $630 
paid  by  defendant  on  said  sale ;  and  that  after  the  payment 
of  that  sum  by  defendant,  there  would  remain  a  lai^e  sum  of 
money  still  due  plaintiff.     That  in  June  and  December,  1889, 
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in  interviews  between  them,  and  upon  inspection  of  said  lots 
by  them,  defendant  fully  recogfnized  plaiutifTs  cLum  to  an 
undivided  one  fuiuih  of  said  lota.  That  defendant  now 
claims  that  he  is  sole  owner  of  said  lote,  and  refuses,  although 
frequently  requested,  to  convey  to  plaintifF  his  undivided 
one^ourth  interest  therein. 

Defendant  in  his  answer  denied  the  allegations  of  the  com- 
plaint, and  alleged  tbat  he  purchased  the  lots  for  his  own 
use,  and  upon  the  advice  of  plaintiff  to  do  so,  as  Amter 
would  get  them  if  he  didn't ;  set  up  the  plea  of  the  statute 
of  limitations. 

Plaintiff,  in  his  replication,  traversed  the  E^Srmative  alle- 
gations of  the  answer.  A  trial  was  had  to  the  court  Plain- 
tifF  introduced  his  evidence  and  rested ;  whereupcMi,  defendant 
moved  for  a  nonsuit,  which  was  granted.  Motion  for  a  new 
trial  was  overruled  and  judgment  entered  in  favor  of  defend- 
ant. On  error  to  the  court  of  appeats,  tiie  judgmeut  of  the 
district  court  was  affirmed.  Hodgson  v.  Fowler,  7  Colo.  App. 
378.  To  review  the  judgmeut  of  the  court  of  appeals  plain- 
tiff prosecutes  this  appeal. 

Mr.  S.  E.  Brown,  for  appellant. 

Mr.  John  P.  Heisler  and  Mr.  Ben.  Safley,  for  appellee. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

As  well  said  by  the  learned  writer  of  the  opinion  of  the 
court  of  appeals,  in  order  to  sustain  this  action,  it  was  ineum- 
bent  upon  plaintiff  to  establish  a  partnership  between  him- 
self and  defendant  in  leasing  and  working  the  Carbon  coal 
mine  as  early  as  1876  ;  as  this  is  essential  to  show  that  de- 
fendant had  an  interest  in  the  lots  in  controversy  prior  to  his 
purchase  at  the  trustee's  sale ;  and  that  the  legal  title  thereto 
conveyed  to  plaintiff  was  held  in  trust  by  him,  to  the  extent 
of  such  interest.  In  other  words,  that  the  interest  in  the 
lots  was  purchased  with  partnership  property  and  was  held 
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u  partneraliip  asBete,  or  at  least  owned  by  the  plaintiff  and 
defendant  as  tenants  in  conunou ;  since,  in  either  view,  the 
defendant's  purchase  at  the  trustee's  sale,  aside  from  the 
alleged  agreement,  would  inure  to  the  benefit  of  plaintiff, 
and  he  would  be  entitled  to  redeem  his  interest  upon  paying 
its  pro  rata  of  the  amount  paid  by  defendant. 

But  we  cannot  agree  with  his  conclusion  that  the  evidence 
was  insufficient  to  establish  such  partnership.  The  plaiatiffH 
evidence  is  positive  and  uncontradicted  that  as  early  as  1874 
the  defendant  Fowler  found  there  was  coal  on  tills  land  that 
was  leased,  and  at  his  suggestion  he,  the  plaintiff,  obtained 
the  lease,  in  connection  with  Eaton ;  and  that  while  be  took 
the  lease  in  the  name  of  Eaton  and  Hodgson,  because  Eaton 
would  not  have  defendant's  name  in  it,  defendant  had  a  one- 
fourth  interest  in  it.  That  they  personally  operated  tiis  mine 
until  some  time  in  the  latter  part  of  1877.  That  in  1877  or 
1878  Fowler  and  he  looked  over  their  accounts,  and  Fowler 
had  put  in  something  tike  $200,  and  plaintiff  had  put  in 
about  $1,050  in  working  their  interest  in  the  coal  mine ;  and 
it  was  agreed  &&t  these  respective  amounts  should  stand 
against  these  lots,  and  be  settled  when  they  were  disposed  of. 

It  further  appears  that  defendant's  interest  in  the  coal 
mine  was  evidenced  by  a  written  agreement  delivered  to, 
and  accepted  by,  him  at  the  time  the  lease  was  secured ;  that 
defendant  was  notified  to  produce  this  agreement  on  the 
trial,  which  he  failed  to  do,  and  the  plaintiff  testified  to  its 
contents.  While  not  professing  to  give  it  word  for  word, 
he  said  that  in  substance  it  was  to  this  effect:  That  it 
"stated  the  number  of  the  land  that  the  mine  was  situated 
on ;  stated  how  I  should  go  on  and  work  it  in  the  name  of 
Eaton  and  Hodgson,  and  the  profits,  if  any,  should  be  divided, 
and  all  losses,  if  any,  should  be  divided  between  us." 

In  a  letter  dated  June  29, 1890,  the  defendant,  in  speaking 
of  the  coal  mine,  says : 

"  I  did  not  have  an3fthing  to  show  that  I  had  any  interest 
except  a  writing  you  gave  me  for  a  deed,  which  was  not  in 
any  form  to  be  put  on  record.  I  done  a  good  deal  of  work 
there,  and  never  got  a  dollar  for  it." 
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EmersoQ  Allen  testified  that  he  was  acquainted  with  plaia- 
tifE  and  defendant  in  1874 ;  knows  that  Fowler  prospected 
for  coal ;  heard  Hodgson  and  Fowler  talk  about  the  lease  to- 
gether, and  heard  frequent  conversations  between  them  in 
regard  to  the  lease;  knows  from  convei'sations  with  Fowler 
that  he  held  a  quarter  interest  in  the  lease ;  that  the  agree- 
ment between  Hodgson  and  Fowler  was  that  he  should  have 
one-quarter  interest  in  the  mine,  and  it  was  worked  in  that 
way. 

This  testimony  is  clearly  sufficient  to  establish  the  part- 
nership alleged  in  the  complaint,  and  the  interest  of  defend- 
ant in  the  coal  mine.  Meagher  v.  Reed,  14  Colo.  335.  And 
we  know  of  no  rule  under  which  the  court  was  justified  in 
disregarding  it,  when  it  was  in  no  way  contradicted,  nor  the 
veracity  of  the  witnesses  impeached.  On  March  11, 1876,  a 
one-half  interest  in  the  coal  mine  was  traded  to  Peter  Powell 
in  exchange  for  the  ninety-two  lots  over  which  this  contro- 
versy has  arisen ;  and  seven  other  fractional  lots  in  the  same 
addition,  and  the  title  thereto  conveyed  to  plaintiS  and  Eaton. 
Plaintiff  t«stifie8  that  this  exchange  was  made  with  the 
knowledge  and  consent  of  the  defendant,  and  with  the  un- 
derstanding between  them  that  the  title  to  the  moiety  of  the 
lots  should  be  taken  in  his  name,  and  held  in  trust  for  the 
defendant  to  the  extent  of  his  undivided  one-fourth  interest. 

It  appearing,  therefore,  from  competent  and  undisputed 
evidence  that  a  partnership  existed  between  plaintiff  and 
defendant  in  the  operation  and  ownership  of  an  undivided 
one-half  interest  in  the  Carbon  coal  mine ;  and  that  an  un- 
divided half  interest  in  the  lots  was  purchased  with  this 
partnership  property,  it  follows  that  the  interest  in  the  lots 
so  purchased  vested  in  the  plaintiff  and  defendant  equally, 
and  they  became  tenants  in  common  in  the  property ;  and  it 
is  immaterial  whether  the  legal  title  thereto  was  conveyed 
to  one  or  both.  In  such  case  our  statute  of  frauds  has  no 
application,  and  it  may  be  shown  by  oral  evidence  that  the 
title  is  held  in  trust. 

The  plaintiffs  testimony  is  also  undisputed  that  the  money 
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to  secure  which  the  deed  of  trust  was  given  was  used  for 
the  joint  benefit  of  himself  and  defendant  in  the  working  and 
development  of  certain  raining  claims  in  which  they  were 
interested  j  that  the  property  being  advertised  for  sale  under 
the  trust  deed,  he  notified  Fowler,  who  was  in  Park  county, 
to  come  down  and  buy  the  property  in ;  that  he  came  down 
about  two  days  before  the  sale ;  that  he  ^[reed  to  buy  the 
property  in  for  their  joint  benefit ;  that  on  the  morning  of 
the  sale  they  went  together  to  the  courthouse,  and  Fowler 
bid  the  property  in  for  J630,  being  the  amount  of  principal 
and  interest  secured  by  the  trust  deed. 

There  was  also  evidence  introduced  to  the  effect  that  the 
interest  in  the  lots  was  worth  a  much  larger  sum  than  they 
were  bid  off  for.  That  on  several  occasions  Fowler  admitted 
that  he  had  bought  the  lots  for  the  joint  benefit  of  himself 
and  plaintiff.  While  it  is  true  that  a  mere  verbal  promise 
to  purchase  land  for  the  benefit  of  another  is  void,  under 
our  statute  of  frauds,  and  cannot  be  enforced  against  the 
promisor,  it  is  equally  well  settled  that  where  a  tenant  in 
common  acquires  an  outstanding  title,  or  redeems  the  com- 
mon property  from  foreclosure,  the  title  bo  acquired  inures 
to  the  benefit  of  his  cotenaut,  upon  contribution  of  his  pro 
rata  of  the  purchase  price.  Rotkwell  v.  Deweet,  2  Black, 
U.  S.  613 ;  Gib»on  v.  Winslow,  46  Pa.  St.  380 ;  Freeman  on 
Cotenancy,  §  371. 

A  fortiori,  should  the  right  to  redeem  be  enforced  when, 
aa  in  this  case,  a  tenant  in  common  buys  in  the  common 
property,  under  an  express  agreement  that  he  would  hold 
the  legal  title  thereto  for  the  joint  benefit  of  himself  and  his 
cotenant;  and  when,  by  such  purchase,  he  discharges  an 
indebtedness  against  the  property  that  was  incun'ed  for  their 
mutual  benefit.  Under  the  circumstances  surrounding  this 
transaction,  as  they  now  appear  from  the  evidence,  we  think 
the  defendant  holds  the  legal  title  to  the  property  in  ques- 
tion, chained  with  a  constructive  trust  in  favor  of  plaintiff, 
that  equity  will  compel  him  to  fulfill  according  to  his  agree- 
ment ;  and  the  court  below  erred  in  sustuning  the  motion 
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for  nonauit.  The  judgment  of  the  ooxat  of  appeals  ifi  ao- 
cordingly  reversed,  with  directionB  to  reverse  the  judgment 
of  the  district  court  and  remand  the  case  for  a  new  trial. 

Bevened, 


INo.  U12.] 
Hanlon  et  al.  t.  Hobson. 


1.  Town  SiTEH — Tbustbk'b  Dkbd—Collatkbal  Attack. 

A  conveyance  by  Uie  trustee  under  the  town  ilte  laws  Is  not  open  to 
collateral  attack  b;  one  wbo,  at  the  time  of  Ita  eKecution,  waa  not 
an  occupant  of  tlie  land  nor  a  beneflciar;  ol  tlie  trust. 

2.  SAUE— EVISBNCS. 

Parol  evidence  U  adinlsalble  to  Identify  the  land  mendoned  in  the  deed 

of  a  trustee  under  the  town  site  acts. 
8.  Same — Bodmdaribs. 
When  tlie  tract  of  land  granted  is  described  aa  bounded  by  a  nonnavig»- 

ble  Btream,  the  middle  or  thread  of  the  stream  is  the  true  boundary. 
4.  The  facta  of  this  case,  held  to  bring  it  within  this  rule. 

Error  to  the  Dittrict  Court  of  Pueblo  County. 

Mr.  John  R.  Dixon,  for  plaintiffs  in  error. 

Mr.  J.  H.  McCoRTLE,  for  defendant  in  error. 

Mb.  Justice  Campbell  delivered  the  opinion  of  tiie  court 

The  plaintiff  below  (defendant  in  error  here)  brought 
his  action  for  the  recovery  of  the  possession  of  certain  real 
property.  To  the  judgment  rendered  for  the  plaintiff  and 
against  them,  the  defendants  below  prosecute  this  writ  nf 

The  land  in  dispute  is  included  within  the  original  town 
site  of  the  city  of  Pueblo,  entered,  in  1869,  by  the  probate 
judge  of  Pueblo  county  under  the  provisions  of  the  act  of 
congresu  of  March  2, 1867,  for  the  relief  of  the  inhabitants 
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of  cities  and  towns  upon  the  public  domain.  It  consists  of 
two  parcels,  one  lying  on  the  east,  and  tlie  other  on  the 
west,  side  of  what  was,  at  the  time  of  the  entry,  the  Arkan- 
sas river.  Since  then,  by  a  change  of  its  location,  the  river 
flows  in  another  channel.  The  old  bed  thereof  is  the  sub- 
ject of  this  controversy. 

Through  a  deed  of  conveyance  to  J.  G.  Robinson,  executed 
by  the  probate  judge  in  pursuance  of  the  town  site  act  and 
laws  of  the  then  territory  of  Colorado  passed  in  pursuance 
thereof,  and  by  divers  metne  conveyances  from  Robinson 
down  to  the  plaintifF,  the  latter  claims  title  to  the  parcel  on 
the  west  side  of  the  river ;  and  by  a  deed  to  Joseph  Abra- 
hams, executed  by  the  same  authority,  and  by  diveis  deeds 
from  Abrahams  to  him,  the  plaintiff  claimB  title  to  the  parcel 
east  of  the  river.  These  two  titles  became  vested  in  the 
plaintiff,  and  as  they  were  respectively  bounded,  as  it  is  said, 
by  and  on  the  river,  the  position  assumed  by  the  plaintiff  is 
that  each  tract  extended  to  the  thread,  or  center,  of  the 
river,  and  therefore  that  he  now  owns  the  old  bed. 

The  errors  relied  upon  and  ai^ued  by  counsel  for  plain- 
tiffs in  error  sufficiently  explain  their  position.  They  are, 
_^rtt,  that  the  deed  from  the  probate  judge  to  Robinson  is 
absolutely  void  upon  its  fece ;  necond,  that  a  proper  con- 
struction of  the  Robinson  and  Abrahams  deeds  will  not  in- 
clude the  bed  of  the  river  j  third,  that  if  any  part  of  the  bed 
of  the  river  did  pass  to  Abrahams,  it  did  not  pass  to  the 
plaintiff  below,  since  in  tbe  deed  from  Abrahams  the  latter 
expressly  excluded  it. 

The  plaintiffs  in  error  were  not  occupants  of  the  town  site 
at  the  date  of  entry.  They  do  not  deraign  title  directly  from 
the  probate  judge,  or  through  any  one  who  was  a  beneficiary 
under  the  trust  conferred  upon  that  officer.  Nor  do  they 
assert  a  title  superior  or  adverse  to  that  emanating  from  him. 
They  are  what  is  popularly  known  as  "  squatters."  lu  view 
of  these  admitted  facts,  plaintiffs  in  error  are  precluded  from 
raising  to  the  acte  of  the  probate  judge  in  the  execution  of 
his  trust  many  of  the  objections  which  are  argued  in  their 
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brief.  See  Murray  v.  Eobton,  10  Colo,  66 ;  Mtlh  v.  Robton, 
10  Colo.  78 ;  Anderaon  v,  BarteU,  7  Colo.  256 ;  Oheeer  v. 
Homer,  11  Colo.  68 ;  Smith  v.  Pipe,  8  Colo.  187 ;  Colo.  CenL 
R.  R.  Co.,  V.  Smith,  5  Colo.  160 ;  Cook  v.  Rice,  2  Colo.  131 ; 
Pueblo  V.  Budd,  19  Colo.  579 ;  Lat^hlin  v.  City  of  Denver, 
ante,  p.  255 ;  50  Pac.  Rep.  917. 

Counsel  for  plaintiffs  in  error  on  the  trial  below  msde  the 
following  concession:  "Defendant*'  counfiel  concede  that 
the  property  in  controversy  is  included  within  the  grant  to 
Mark  G.  Bradford  (then  the  probate  judge)  from  the  United 
States,  and  If  the  deed  from  Hepburn  (then  probate  judge) 
to  Robinson  for  tbe  tract  west  of  the  river,  and  from  Hep- 
bum  to  Abrahams  for  the  tract  east  of  the  river  shall  be 
permitted  to  be  located  apart  from  the  original  plat  of  the 
property  referred  to  in  said  deeds,  that  said  deeds,  if  they 
shall  be  construed  to  extend  to  the  thread  of  the  river  by 
the  court,  will  include  the  property  in  controversy." 

This  court,  in  Murray  v.  Hobson,  supra,  citing  Pipe  v.  Smith, 
i  Colo.  444,  has  held  that  parol  evidence  was  admissible  to 
identify  the  land  described  in  this  deed.  The  only  question, 
therefore,  under  the  foregoing  concession  would  seem  to  he 
whether  the  deeds  in  question  are  to  be  construed  as  ex- 
tending to  the  center  of  the  river  the  boundaries  of  the  lands 
therein  described.  But  it  is  said  by  counsel  that  under  all 
the  authorities,  if  the  deed  of  the  probate  judge  is  void  upon 
its  face,  advantage  thereof  may  be  taken  by  one  not  a  bene- 
ficiary of  the  trust,  even  in  an  action  at  law.  Upon  the  con- 
trary, it  is  strenuously  contended  by  defendant  in  error  that 
under  the  admitted  facts  of  this  case,  in  the  light  of  the  au- 
thorities cited,  that  mere  interlopers  are  not  in  a  position  to 
raise  this  question.  But  if  we  assume  that  they  are,  let  us 
examine  this  deed  to  see  if  the  contention  is  sound. 

1,  The  charge  that  the  deed  is  void  upon  its  face  is  predr 
icated  among  other  things,  upon  the  assumption  that  there 
are  two  descriptions  therein,  and  that  the  so-called  first  de- 
scription upon  its  face  affimatiyely  shows  that  at  the  time  of 
the  deed  from  the  probate  ju<^e  no  one  was  the  actual  occu- 
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pant  of  the  land,  but  that  it  was  snheeqaently  entered  upon 
by  the  grantee  in  that  deed.  This  same  instrument  was 
before  this  court  for  conBtmction  in  Murray  v.  ffob»on,  tvpra, 
and  it  was  there  held  that  there  was  but  one  description  in 
it,  and  that  what  counsel  there,  as  here,  call  the  "first" 
description  constituted  merely  the  first  portion  thereof,  and 
indicated  only  the  litus  of  the  vacant  tract,  while  the  latter 
portion  limited  its  extent  and  defined  its  boundaries. 

This  being  true,  and  it  being  also  true  as  laid  down  in  the 
authorities  already  cited,  that  parol  evidence  is  adnussible 
for  the  purpose  of  locating  this  land  apart  from  the  alleged 
original  plat,  the  description  contained  in  the  deed  la  at- 
tended by  no  such  results  as  is  contended  for  here.  The  lain- 
gu^e  of  the  instrument  is  fully  set  out  in  the  case  already 
cited,  and  without  further  comment  we  content  ourselves 
with  referring  to  that  decision  which  is  squarely  against  the 
position  attempted  to  be  maintained  by  plaintiffs  in  error 
upon  this  first  proposition, 

2.  A  most  elaborate  and  ingenious  argument  by  counsel 
for  plaintiffs  in  error  is  made  under  the  second  assignment 
of  error  to  show  that  the  common-law  "thread  of  the  stream  " 
rule  does  not  apply  to  deeds  made  by  probate  judges  under 
the  town  site  act ;  and  that  by  analogy  to  the  doctrine  pre- 
vailing in  this  state  respecting  the  r^ht  of  the  people  to  the 
watera  of  public  streams,  and  to  divert  and  use  the  same, 
which  is  contrary  to  the  common-law  doctrine  of  riparian 
ownership,  the  rule  here  should  be  that  the  bed  of  non- 
navigable  streams,  as  well  as  the  waters,  belong  to  the  public. 
Hence  that  private  individuals  by  a  grant  from  the  United 
States  government,  or,  as  in  this  case,  from  its  trustee,  may 
not,  as  against  the  state,  acquire  title  to  the  bed  of  natural 
streams,  and  as  a  logical  sequence  therefrom,  tJiat  the  "  thread 
of  the  stream  "  rule  is  abrogated. 

We  are  not  impressed  with  this  argument ;  and  are  satis- 
fied that  its  unsoundness  might  readily  be  demonstrated 
upon  principle.  We  might  answer  by  saying  that  the  state 
is  not  making  any  claim  to  the  old  river  bed,  and  that,  where 
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the  controrersy  concerning  its  owaeiship  is  between  one  who 
holds  the  legal  title  from  the  United  States  goTemment  and 
one  who  has  only  a  squatter's  right,  the  latter,  in  an  action 
at  law,  is  in  no  position  to  assert  any  right  the  state  may 
have.  But  we  are  relieved  from  either  necessity,  as  Uiis 
court  in  the  case  of  Denver  v.  Pearce,  13  Colo.  383,  has  held 
that  under  the  town  site  act  the  probate  judge  held  the  l^al 
title  to  Uie  bed  of  a  nonnavigaUe  stream,  and  that  he  might 
convey  its  bed  to  one  grantee,  and  the  lands  bordering  there- 
upon to  another.     In  the  opinion  we  find  the  following: 

"  In  this  case,  therefore,  as  the  title  to  the  premises  in 
controversy  was  vested  in  Clongh  (probate  judge)  as  bnjstee, 
the  description  contained  in  the  deed  to  appellee's  grantor 
prima  facie  carried  the  boundary  to  the  thread  of  the  stream. 
In  descriptions  of  this  nature  the  stream  is  the  monument, 
and  the  thread  of  the  stream  the  boundary." 

The  case,  therefore,  recognizes  that  the  probate  judge  held 
the  legal  title  to  the  bed  of  the  stream,  and  ako,  where  the 
Ktream  is  mentioned  as  the  boundary,  that  the  line  extends 
to  its  thread.  While  under  the  facts  of  that  particular  case 
the  boundary  of  the  grant  was  restricted  to  the  bank  of  the 
Htream,  the  general  rule,  as  therein  stated,  and  as  contended 
for  by  defendant  in  error  here,  was  recognized  as  prevailing 
in  this  state. 

The  only  question,  therefore,  upon  this  branch  of  Ute  case 
is  what  effect  is  to  be  given  to  the  descriptive  words  of 
these  deeds.  In  the  Robinson  deed  the  language,  in  so  far 
as  pertinent  here,  is  as  follows :  "  thence  south  to  the  Arkan- 
»a»  river;  thence  up  said  river  to  where  it  is  intersected  by 
the  south  line  of  the  town."  Under  the  authorities  which 
we  have  examined,  and  as  we  think  must  be  so  in  a  case 
where,  as  here,  in  a  deed  conveying  lands  a  nonnavigable 
river  itself  is  named  as  a  monument,  the  grant  extends  to  its 
center,  and  the  thread  of  the  stream  is  its  true  boundary. 
CV/i/  of  Denver  v.  Pearce,  supra ;  Gould  on  Watera  (2d  ed), 
§196;  2  Devlin  on  Deeds,  §  1024  et  seq.;  Martindale  on 
Conveyancing  (2d  ed.),  §  104,  and  authorities  cited;  2  Am. 
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&  Eng.  Eucy.  of  Law,  504  and  notes ;  Luee  p.  Carley,  86  Am. 
Dee.  68T ;  Hardin  o.  Jordan,  140  U.  S.  871 ;  fitwi  v.  Squiers, 
22  Vl  484 ;  6%  of  Botton  v.  Richardson,  95  Mass.  146 ; 
Railroad  v.  Bingham,  87  Tenn.  522;  4  L.  R.  A.  628; 
3  Washburn  on  Real  Property  (4th  ed.),  •  685  and  notes ; 
2  Smith's  Leading  Cases  (7th  Am.  ed.),  *  216.  Many  other 
authorities  to  like  effect  might  be  cited. 

3.  The  description  in  the  deed  from  the  probate  judge  to 
Abrahams  is  as  follows :  "  that  fraction  lying  on  the  »autk 
tide  of  the  Arkangat  river,  and  on  each  side  of  but  not  inter- 
fering with  Santa  F4  Avenue,  and  extending  from  the  avenue 
to  the  river  eaU  and  west,  and  on  the  south  to  the  south  line 
of  town."  Counsel  says  that  the  controlling  words  are  "  ly- 
ing on  tiie  south  side  of  the  river."  The  argument  is  that 
this  means  that  the  land  lies  on  the  south  margin  of  the 
stream,  that  Its  boundary  is  the  bank,  and  that  the  effect  is 
the  same  as  would  be  if  the  words  were  "  up  the  west  bank," 
which  in  Murphy  v.  Oopeland,  51  la.  515,  the  court  held 
restricted  the  boundary  to  the  bank  of  the  designated  stream. 

We  cannot  agree  with  counsel  as  to  this.  He  interprets 
this  language  as  though  it  meant  "  lying  south  of  the  river 
bank."  This  is  a  forced  interpretation.  The  language  means 
just  what  it  says,  viz :  lying  on  the  south  side  of  the  river, 
with  the  river  itself  as  its  boundary,  not  south  of  the  south 
side.  It  b  clear  from  this  language  alone  that  the  river  was 
intended  as  the  boundary.  But  if  there  were  any  doubt 
about  it,  the  words  '*  and  extending  from  the  avenue  to  the 
river  east  and  wett"  which  follow  the  words  first  quoted, 
would  remove  all  question.  The  same  authorities  cited  in 
connection  with  t^e  Kobinson  deed  are  applicable  here. 

It  is  further  said,  however,  that  if  the  interpretation  which 
we  have  given  to  these  words  is  the  true  one,  still  in  Abra- 
hams' deed  to  Peabody  (one  of  the  plaintiff's  grantors)  the 
grant  was  limited  by  the  bank  of  the  stream.  The  language 
of  this  deed  is  substantially  that  in  the  deed  which  we  have 
just  been  considering,  with  the  following  additional  words : 
"and  bounded  on  the  south  by  the  south  line  of  said  quarter 
Vol.  XXIV — 19 


b,GoogIc 


290  Hanlon  y.  Hobsok.  [Sept.  T^ 

sections,  and  on  the  north  by  the  present  bed  of  the  Arkansat 
river." 

It  is  B&id  that  the  words  italicized  expressly  exclude  any 
of  the  river  bed  from  paasing.  However  this  may  he  as  to 
the  rirer  bed  on  the  northern  boundary,  there  ia  a  sufficient 
answer  to  the  contention  of  the  plaintiffs  in  error  in  tJiis : 
The  river  makes  a  bend  near  this  tract,  so  that,  generally 
speaking,  it  constitutes  both  its  northerly  and  westerly 
boundaries.  This  italicized  language  applies  to  the  northern 
boundary  of  the  tract,  and  that  is  not  in  question  here.  The 
laud  in  dispute  in  the  present  controversy  is  not  in  any  way 
affected  by  that  part  of  the  description,  but  only  by  the 
western  boundary,  and  the  language  of  the  Peabody  deed  is, 
in  this  particular,  the  same  as  in  the  deed  which  Abrahams 
got  from  the  probate  judge.  Neither  of  these  deeds  contains 
any  express,  or  implied,  reaervation  of  the  stream,  or  words 
limiting  the  boundaries  to  the  bank.  The  legal  title  being 
vested  in  the  grantor,  and  the  lands  being  described  as 
bounded  on  the  river,  the  presumption — in  no  wise  over- 
come— is  that  the  grants  extend  to  its  center. 

Other  questions  have  been  argued  by  counsel,  but  in  view 
of  the  former  decisions  of  this  court  which  determine  so 
many  of  the  questions  sought  here  to  be  raised,  and  coiwlder- 
ing  the  concessions  and  admissions  made  by  the  plaiutifk  in 
error  at  the  trial  below,  we  do  not  consider  that  they  are 
involved  in  this  case.  For  the  reasons  given,  the  judgment 
below  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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[Xo.  <Jlt.] 
Hau.,  Countt  Tebasubbe,  v.  The  AMEEiOAii"  Repkig- 

BBATOB  TbANSIT  COMPANY. 

1.  Taxation. 

The  Btate  hM  power  t«  tax  all  subjeets  within  lU  ten-ltory  aad  jurlsdlo- 
tlon  and  this  right  may,  in  the  dfacretion  of  the  legislature,  be 
ezerdaed  over  all  property  here  temporarily,  whether  for  trade, 
biulneM  or  eonvenlence,  unleu  Buoh  exercise  conflicts  with  some 
consUtutiODal  limitation. 

3.  Samb. 

For  the  puTjMMe  ot  taxation,  personal  property  may  be  separated  from 
it*  owner  and  he  may  be  taxed,  on  ita  account,  whererer  it  Ii,  al* 
though  that  maj  not  be  the  place  of  his  domicile. 

S.  Sahz. 

The  state  may  Impose  upon  a  foreign  corporation  whleh  habitually  uses 
and  employe  a  portion  ol  itfl  movable  personal  property  (e.  g.  re- 
frigerator cars)  within  this  jurisdletion,  its  fl^r  share  of  the  bordeu 
of  taxation. 

4  Same— iNBTBUMKiTTS  op  Iktebstatb  Commebcs. 

Ho  statA  can  interfere  with  interstate  commerce  by  the  Imposition  of  a 
tax  for  the  prlTilege  ot  transacting  it,  bnt  this  restriction  does  not 
abridge  the  right  to  tax,  at  their  full  value,  the  Instrumente  within 
its  territory  and  jurisdiction  habitually  used  and  employed  in 
carrying  on  such  bnsiaese;  and  when  such  losttumeats  are  cars  the> 
assessment  may  be  baaed  upon  the  average  number  In  use  in  the 
state  daring  the  year. 

Hrror  to  the  Biatrict  Court  of  Arapahoe  Countjf, 

This  is  an  action  broi^ht  by  The  American  Refrigerator 
Transit  Companj,  the  defendant  in  error,  to  have  a  certain 
tax  declared  mill  and  void,  and  to  reBtrain  plaintiff  in  error, 
as  treaaorer  of  Arapahoe  county,  from  collecting  the  same. 
The  receiver  of  The  Union  Paeific,  Denver  &  Gulf  Railway 
Company,  in  puisaance  of  the  requirements  of  section  1  of 
the  Session  Laws  of  18dl,  pp.  290-291  (see.  3804  Mills' 
Ann.  Stats.),  reported  to  the  state  board  of  equalization  that 
be  had  in  nse  on  t^e  line  of  railway  operated  by  him,  during 
the  year  ending  December  il,  1894,  forty-two  refrigerator 


b,  Google 


292         Hall  v.  Refbiqeeatok  Traksit  Co.     [Sept.  T., 

cars  belong;ing  to  defendant  in  error ;  and  thereupon  the  state 
board  of  equalization  assesaed  to  defendant  in  error  said 
forty-two  oars,  at  a  valuation  of  $250  each,  or  a  total  valua- 
tion of  $10,500 ;  and  distributed  said  assessment  to  the  dif- 
ferent counties  through  which  the  line  of  railway  extended 
upon  which  said  cars  were  used,  according  to  the  mileage  in 
said  counties  respectively ;  that  of  such  assessment,  $750  was 
distributed  to  Arapahoe  county.  The  county  assessor  of 
Arapahoe  county  made  out  a  tax  list  based  on  such  assess- 
ment, and  delivered  said  list  to  plaintiff  in  error,  as  county 
treasurer  of  s^d  county,  with  his  warrant  attached  thereto 
for  the  collection  of  the  sum  of  $21.63,  being  the  amount  of 
taxes  so  assessed  against  plaintiff ;  which  amount  the  plain- 
tiff in  error  was  proceeding  to  collect,  by  distraint  and  sale 
of  the  property  of  defendant  in  error.  The  cause  was  tried 
to  the  court  upon  the  following  agreed  statement  of  facts : 

"  Upon  the  issues  made  by  the  pleadings  in  this  case,  it  is 
stipulated  as  follows,  viz : 

"  First.  That  plaintiff  is  and  was  during  the  times  men- 
tioned in  the  petition  a  corporation  duly  organized  and  ex- 
isting by  virtue  of  the  lawB  of  the  state  of  Illinois,  with  its 
principal  office  in  the  city  of  East  St.  Louis,  in  said  state  ; 
that  it  is  engaged  in  the  business  of  furnishing  refrigerator 
cars  for  the  transportation  of  perishable  products  over  tiie 
various  lines  of  railroads  in  the  United  States ;  that  these 
cars  are  more  expensive  than  the  ordinary  box  or  freight 
cars ;  that  the  cars  herein  referred  to  are  the  sole  and  exclu- 
sive property  of  the  plaintiff ;  and  that  the  plaintiff  fumishea 
the  same  to  be  run  indiscriminately  over  any  lines  of  railroad 
over  which  shippers  or  said  railroads  may  desire  to  route 
them  in  shipping,  and  furnishes  the  same  for  transportation 
of  perishable  freight,  upon  the  direct  request  of  shippers  or 
of  railroad  companies  requesting  the  same  on  behalf  of  sh^ 
pers,  bat  on  the  responsibility  of  the  carrier  and  not  of  the 
shipper ;  that  as  compensation  for  the  use  of  its  cars  plaiatifi 
receives  a  mile^e  of  three  fourths  of  a  cent  per  mile  run 
from  each  railroad  oompuiy  over  whose  lines  said  cars  are 
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nm,  such  rate  of  payment  being  the  same  as  is  paid  by  all 
railroad  companies  to  each  other  for  the  use  of  the  ordi- 
nary freight  cars  of  each  when  used  on  the  lines  of  otherg 
in  the  exchange  of  care  incident  to  through  transportation 
of  freight  over  connecting  lines  of  railroada ;  that  plaintiff 
has  no,  and  never  has  had,  any  contract  of  any  kind  whatso- 
ever by  which  its  cara  are  leased,  or  allotted  to,  or  by  which 
it  threes  to  furnish  its  cats  to,  any  railroad  company  oper- 
ating within  the  state  of  Colorado ;  that  it  has,  and  has  had 
during  said  times,  no  office  or  place  of  business,  nor  other 
property  than  its  cars  within  the  state  of  Colorado,  and  that 
all  the  freight  transported  in  plaintiff's  cars  in  or  through 
the  stAte  of  Colorado,  including  the  cars  assessed,  was  trans- 
ported in  such  cars  either  from  a  point  or  points  in  a  state 
of  the  United  States  outside  of  the  stat«  of  Colorado,  to  a 
point  in  the  state  of  Colorado,  or  from  a  point  in  the  state 
of  Colorado  to  a  point  outside  of  said  state,  or  between  points 
wholly  outside  of  said  state  of  Colorado,  and  said  cars  never 
were  run  in  said  state  in  fixed  numbers  nor  at  regular  times, 
nor  as  a  regular  part  of  particular  trains,  nor  were  any  cer- 
tain cars  ever  in  the  state  of  Colorado  except  as  engaged  in 
such  business  aforesaid,  and  then  only  transiently  present  in 
said  state  for  such  purposes. 

*'  That  owing  to  the  varying  and  irregular  demand  for  such 
cars,  the  various  railroad  companies  within  the  state  of  Colo- 
rado have  not  deemed  it  a  profitable  investment  to  build  or 
own  cars  of  such  character,  and  therefore  relied  upon  secur- 
ing such  cars  when  needed  from  the  plaintiff  or  corporations 
doing  a  like  business. 

"  That  it  is  necessary  for  the  railroad  companies  operating 
within  the  state  of  Colorado,  and  which  are  required  to  carry 
over  their  lines  perishable  freight,  such  as  fruits,  meats,  and 
the  like,  to  have  such  character  of  cars  wherein  they  can 
safely  transport  such  character  of  freight. 

"  Second.  That  the  average  number  of  cars  of  the  plaintiff 
used  in  the  course  of  the  business  aforesaid  within  the  state 
of  Colorado  during  the  year  for  which  such  assessment  was 
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made,  would  equal  f<»'ty,  and  that  tike  cash  value  of  plain- 
tiff'B  cars  exceeds  the  earn  4^  $250  per  car,  and  that  if  such 
property  of  the  plaintiff  is  aaseBBaUe  and  taxable  within  such 
state  of  Colorado,  then  the  amotiot  for  which  such  cars,  the 
property  of  the  plaintifi,  is  assessed  1^  said  state  board  of 
equalization,  is  just  and  reasonable,  and  not  in  excess  of  the 
Talus  fJaced  upon  other  like  property  within  said  state  for 
the  purposes  of  taxation. 

"  Third.  That  said  company  is  not  doing  business  in  this 
state  except  as  shown  in  this  stipulation  and  by  tiie  facts 
admitted  in  the  pleadings. 

"  Fourth.  That  in  case  it  be  found  by  the  court  under  the 
undisputed  facts  set  forth  in  the  pleadings  and  the  facts 
herein  stipulated,  that  the  authorities  of  die  state  of  Colo- 
rado, under  existing  laws,  have  no  power  to  aseesa  or  tax  the 
said  property  of  plaintiff,  then  judgment  shall  be  entered 
herein  for  ih&  plaintiff  for  the  relief  prayed,  otherwise  judg- 
ment shall  be  entered  for  the  defendant." 

The  following  constitutional  and  statutory  provisioos  are 
referred  to  in  the  opinion. 

"  All  corporations  in  this  state,  or  doing  business  therein, 
shall  be  subject  to  taxation  for  state,  county,  school,  munic- 
ipal and  other  purposes,  on  the  real  and  per8<Hial  property 
owned  or  used  by  them  within  the  territorial  limits  of  the 
authority  levying  the  tax."      State  Const,  see.  10,  art.  10. 

"  Section  3765  (Mills'  Ann.  Stat*.).  All  property,  both 
real  and  personal,  within  the  state,  not  expressly  exempt  by 
law,  shall  be  subject  to  taxation.  •  •  •  " 

"  Sec.  3804.  •  •  •  It  shall  be  the  duty  of  said  board  (the 
board  of  equalization)  to  assess  all  the  property  in  this  state 
owned,  used  or  controlled  by  railway  companies,  telegraph, 
telephone  and  sleeping  or  palace  car  companies.  •  •  •  " 

"  Sec.  3805.  The  president,  vice-president,  general  superin- 
tendent, auditor,  tax-^ent,  or  some  other  general  officer  of 
such  railway,  sleeping  or  other  palace,  or  telegraph  or  tele- 
plione  company  or  corporation,  owning,  operating,  controlling 
or  having  in  its  possession  in  this  state  any  property,  shall 
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furnish  said  board,  on  or  before  the  fifteenth  day  of  March 
in  each  year,  a  statement  signed  and  sworn  to  by  one  of  such 
otBcers,  and  showing  in  detail  for  the  year  ending  on  the 
thirty-first  day  of  December  preceding.  •  *  •  " 

"  Fifth.  A  full  list  of  rolling  stock  belonging  to  or  oper- 
ated by  such  railway  company,  setting  forth  the  number, 
cUss  and  value  of  all  locomotiyes,  passenger  cars,  sleeping 
cars  or  other  palace  cars,  express  cars,  baggage  cars,  mail 
cars,  box  cars,  cattle  cais,  coal  cars,  platform  cars,  and  all  other 
kinds  of  cars  owned  or  used  by  said  company.  The  statement 
shall  show  th^  actual  proportion  of  the  rolling  etock  in  use  on 
the  company's  road,  all  of  which  is  necessary  for  the  trans- 
portation of  freight  and  passengers,  and  the  operation  of  the 
road  within  the  state  during  the  year  for  which  the  ttatemeiit 
it  made.  The  said  statement  shall  also  show  the  actual 
proportion  of  rolling  stock  of  said  company  used  upon  leased 
lines  and  lines  operated  with  others  within  the  state,  the 
mileage  so  leased  and  operated  and  the  location  thereof.  "  •  • 

"Seventh.  *  *  *  Whenever  it  shall  be  found  that  one 
corporation  uses  or  controls  any  property  belonging  to  or 
owned  l^  another  corporation,  said  board  may  assess  such 
property  either  to  the  corporation  using  or  controlling  the 
same  or  to  the  corporation  by  which  it  is  owned  or  to  which  it 
belongs.  But  every  such  corporation  shall,  in  the  statement 
to  said  board,  set  forth  what  property  belonging  t«  or  owned 
by  any  other  corporation  is  used  or  controlled  by  the  cor^ 
poration  making  the  statement." 

The  court  below  found  the  issues  in  favor  of  the  company, 
and  rendered  a  decree  granting  the  relief  prayed  for.  To 
reverse  this  decree  the  treasurer  brings  the  case  here  on  error. 

Messrs.  Goudy  &  Twitchell,  Mr.  Byhon  L.  Carr,  at- 
torney general,  and  Mr.  Calvin  E.  Rbbd,  assistant  attorney 
general,  for  plaintiff  in  error. 

Mr.  GABI.AND  Pollard,  and  Mr.  Percy  Warner,  Mr. 
Charles  M.  Kendall,  of  counsel,  for  defendant  in  error. 
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Mb.  Justicb  Goddaed  delivered  the  opinion  of  the  court. 

The  power  of  the  state  to  levy  the  tax  in  question  is  chal- 
lenged by  defendant  in  enxir  upon  three  grounds:  JFirst, 
because  the  cars  being  only  transienUy  present  within  the 
stat«  from  time  to  time,  acquired  no  such  lUus  within  the 
state  as  is  necessary  to  give  the  state  jurisdiction  over  them 
for  the  purposes  of  taxation ;  second,  because  such  taxation 
would  amount  to  a  regulation  of  interstate  conunerce,  and 
thus  be  repugnant  to  the  exclusive  power  vested  in  congress 
to  regulate  such  commerce ;  third,  because  even  if  taxable 
within  this  state,  no  proper  provision  has  been  made  by  the 
legislature  to  assess  and  tax  such  property. 

The  first  objection  presents  what  we  regard  as  the  difficult 
question  in  the  case,  and  its  solution  necessitates  an  inquiry 
as  to  the  meaning  of,  and  effect  to  be  given  to,  the  foregoing 
constitutional  and  statutory  provisions.  It  will  be  seen  by 
reference  thereto  that  it  is  made  the  duty  of  the  state  board 
of  equalization  to  assess  all  the  property  in  this  state  owned, 
rued  or  controlled  by  railway  companies,  etc.  And  it  is  made 
the  duty  of  the  officers  of  such  oompaniee  to  furnish  the 
state  board  of  equalization  on  or  before  March  15th  of  each 
year,  a  statement  showing  in  detail,  for  the  year  ending  on 
December  31  preceding  "a  full  list  of  rolling  stock  belong- 
ing to  or  operated  by  such  railway  company.  •  •  •  The 
statement  shall  show  the  actual  proportion  of  the  rolling  ttoek 
in  use  on  the  company's  road,  all  of  which  is  necessary  for  the 
transportation  of  freight  and  passengers,  and  the  operation 
of  the  road  within  the  state,  during  the  year  for  which  the 
statement  is  made." 

The  r^ht  of  a  state  to  tax  all  subjects  within  its  juiisdio- 
tion  is  unquestionable ;  and  this  right  may,  in  the  discretion 
of  the  legislature,  be  exercised  over  all  property  comii^ 
temporarily  within  its  territory,  whether  for  trade,  business 
or  convenience,  unless  such  exercise  conflicts  with  some  eoTt- 
stitutional  limitation.  R.  R.  Co.  v.  Peniston,  18  Wall.  5 ; 
Lane  County  v.  Oregon,  7  Wall.  71 ;  PuUman'i  Palace  Car  Oo. 
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V.  Fenntyhania,  141  U.  S.  18;  25  Am.  &  Eng.  Encj.  of 
Law,  18. 

Aa  was  said  in  Puttman's  Palace  Car  Co.  v.  Pennsylvania, 
"  die  state  liaving  the  right,  for  the  purposes  of  taxation, 
to  tax  any  personal  property  fotmd  within  its  jurisdiction, 
without  regard  to  the  place  of  the  owner's  domicile,  could 
tax  the  specific  cars  which  at  a  given  moment  were  within 
ite  borders." 

It  is  clearly  manifest  that  the  purpose  of  these  constitu- 
tional and  statutory  provisions  is  to  subject  all  property 
owned  or  u»ed  by  a  railway  or  other  corporation  within  the 
territorial  limits  of  the  state,  to  taxation  according  to  its 
value,  regardless  of  the  domicile  of  its  owner ;  and  in  so  do- 
ing, they  exercise  a  well-recognized  function  of  legislation. 

"  For  the  purposes  of  taxation,  as  has  been  repeatedly 
affirmed  by  this  court,  personal  property  may  be  separated 
from  its  owner ;  and  he  may  be  taxed,  on  its  account,  at  the 
place  where  it  is,  although  not  the  place  of  his  own  domi- 
cile, and  even  if  he  is  not  a  citizen  or  a  resident  of  the  state 
which  imposes  the  tax."  Pwllman't  Palace  Gar  Co,  v.  Penn- 
gylvania,  supra. 

While  it  is  true,  aa  atated  by  counsel  for  defendant  in 
error,  that  it  has  been  uniformly  held  that  property  merely 
in  transit  through  a  state  acquires  no  situs  for  the  pur]^>oses 
of  taxation ;  and,  it  may  be  further  conceded  that  the  prop- 
erty so  in  transit  would  not,  within  the  letter  and  spirit  of 
our  legislation,  acquire  such  sitite,  yet  it  by  no  means  follows 
that  the  cars  in  question  are  entitled  to  exemption  under 
this  rule.  As  shown  by  the  agreed  statement  of  facts,  these 
cars  are  more  expensive  than  the  ordinary  freight  cars,  and 
the  various  railway  companies  within  the  state  of  Colorado 
have  not  deemed  it  a  profitable  investment  to  build  or  own 
such  cars,  and  therefore  rely  upon  securing  them  from  de- 
fendant in  error,  or  like  corporations,  when  needed ;  that  it 
is  necessary  for  the  railroad  companies  operating  within  the 
state  of  Colorado  to  have  such  character  of  cars  in  order  to 
transport  over  their  respective  lines  perishable  freight;  and 
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if  they  could  not  secure  them  when  needed,  it  would  be  nuc- 
essaiy  for  them  to  own  and  keep  them  as  a  part  of  their  roll- 
ing stock.  The  sum  and  substauce  of  which  amounts  to 
this :  that  such  cars  are  a  part  of  the  necessary  equipment 
of  the  different  railroads  using  them  in  the  state,  and  as 
essential  to  the  transactiou  of  tiieir  business  as  any  other 
portion  of  their  rolling  stock.  While  it  appears  that  said 
Gal's  are  not  run  in  the  state  in  fixed  numbers  or  at  regular 
times,  and  that  certain  or  specific  cars  are  only  transiently 
in  the  state,  yet  it  is  shown  that  the  average  number  of  ears 
used  in  the  course  of  the  business  aforesaid  within  the  state 
during  the  year  for  which  such  assessment  was  made,  was 
equal  to  forty.  Under  these  circumstances,  we  think  the 
effect  of  our  legislation  is  to  give  to  the  cars  in  question  a 
nitut  for  the  purpose  of  taxation ;  and  that  they  were  "  habit- 
ually used  and  employed  "  in  the  state,  in  the  sense  that  these 
words  are  used  in  Marye  v.  B.  ^  0.  Ry.  Co.,  127  U.  S.  117, 
and  are  assessable  under  the  rule  therein  announced.  Mr. 
Justice  Matthews,  who  delivered  the  opinion  of  the  court, 
in  upholding  the  right  of  the  stat«  of  Virginia  to  tax  the 
B.  &  O.  Ry.  Co.,  whose  situe  was  in  Maryland,  upon  rolling 
stock  used  interchangeably  upon  the  main  line  and  branches 
of  its  road  in  the  states  of  Maryland,  Virginia,  Pennsylvania 
and  states  west  of  the  Ohio  river,  as  the  necessities  of  the 
company  required,  said : 

"  If  the  Baltimore  and  Ohio  Railroad  Company  is  permitted 
by  the  state  of  Vii^inia  to  brii^  into  its  territory  and  there 
habitually  to  use  and  employ  a  portion  of  its  movaUe  pe^ 
sonal  property,  and  the  railroad  company  chooses  so  to  do, 
it  would  certainly  be  competent  and  legitimate  for  the  state 
to  impose  upon  such  property,  thus  used  and  employed,  its 
fair  share  of  the  burdens  of  taxation  imposed  upon  other 
similar  property  used  in  the  like  way  by  its  own  citizens." 

The  status  of  the  cars  in  question  was  also  substantially 
like  that  of  those  under  consideration  in  Pullinan't  Palaet 
Car  Co.  V.  Penntylvania,  tupra,  in  that,  there  was  an  average 
number  in  use  within  the  state  during  the  period  for  which 
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the  tax  was  levied ;  and  we  think  that  under  the  reasoning 
of  that  case,  they  were  subject  to  taxation  in  this  state. 

Pickard  v.  Pullman  S.  Car  Co,,  117  U.  S.  34,  and  Pullman 
S.  Car  Co.  v.  Nolan,  22  Fed.  Rep.  276,  are  mainly  relied  on 
as  sustaining  a  contrary  view.  While  the  court  uses  general 
expressions  touchii^  the  question  of  situs  that  seem  to  sus- 
tain the  contention  of  defendant  in  error,  it  is  to  be  observed 
that  the  question  then  under  consideration  was  the  validity 
of  a  license  or  privilege  tax  imposed  upon  cars  employed  in 
iuterstate  commerce,  and  the  language  touching  the  situs  of 
the  property  was  used  with  reference  to  the  right  of  a  state 
to  impose  such  a  tax,  and  not  as  to  its  jurisdiction  to  impose 
a  property  tax,  as  in  the  case  under  consideration.  In  Pull- 
man's Palace  Car  Company  v.  Pennsylvania,  supra,  Mr.  Jus- 
tice Gray,  referring  to  these  and  kindred  cases,  says : 

"  Much  reliance  is  also  placed  by  plaintiff  in  error  upon  the 
cases  in  which  this  court  has  decided  that  citizens  or  corpora- 
tions of  one  state  cannot  be  taxed  by  another  state  for  a 
license  or  privilege  to  carry  on  interstate  or  foreign  commerce 
witbin  its  limits ;  but  in  each  of  those  cases,  the  tax  was  not 
upon  the  property  employed  in  that  business,  but  upon  the 
right  to  carry  on  the  businees  at  all ;  and  was  thereto  held 
to  impose  a  direct  burden  upon  the  commerce  itself." 

It  will  be  readily  seen,  therefore,  that  the  expressions  of 
the  court  in  regard  to  the  question  of  situs  could  have  no 
significance  or  bearing  upon  that  question  as  presented  in 
this  case.  If  it  can  be  said  that  the  court  in  those  cases 
intended  to  hold  that  under  the  conditions  therein  disclosed, 
the  cars  acquired  no  situs  that  would  subject  them  to  a  prop- 
erty tax,  then  its  finding  was  in  direct  conflict  widi  the  con- 
clusion reached  in  the  later  cases  above  referred  to. 

The  tax  now  under  consideratiou  is  not  a  license  tax,  or 
in  any  sense  a  tax  for  the  privilege  of  transacting  interstate 
commerce,  but  only  a  property  tax  imposed  upon  certain 
cars  employed  in  such  commerce.  The  second  objection 
ni^ed  against  its  validity  is  therefore  clearly  untenable.  The 
power  of  a  state  to  impose  such  a  tax  is  too  well  settled  to 
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admit  of  discussion.  Aa  was  said  by  Mr.  Justice  Brewer,  in 
passing  upon  the  petition  for  rehearing  in  Adams  Expren 
Company  v.  Ohio,  166  U.  S.  185:  "Again  and  again  has  this 
court  affirmed  the  proposition  that  no  state  can  interfere 
with  interstate  commerce  through  the  imposition  of  a  tax, 
by  whatever  name  called,  which  is  in  effect  a  tax  for  the 
privilege  of  transacting  such  commerce ;  and  it  has  as  often 
affirmed  that  such  restriction  upon  the  power  of  a  state  to 
interfere  with  interstate  commerce  does  not  in  the  least 
degree  abridge  the  right  of  a  state  to  tax  at  their  full  value 
all  the  instrumentalities  used  for  such  commerce." 

And  as  was  said  by  Mr.  Justice  Gray,  in  Pullman'*  Palace 
Oar  Company/  v.  Penngylvania,  lupra:  "The  cars  of  this 
company  within  the  state  of  Pennsylvania  are  employed  in 
interstate  commerce ;  hut  their  being  so  employed  does  not 
exempt  them  from  taxation  by  the  state ;  and  the  state  has 
not  taxed  them  because  of  their  being  so  employed,  but  be- 
cause of  their  being  within  its  territory  and  jurisdiction." 

To  the  same  effect  are  The  Poital  Tel.  Cable  Co.  v.  Adam*, 
155  U.  S.  688,  and  the  original  opinion,  in  AdaTn*  Ex.  Co,  t>. 
Ohio,  165  U.  S.  194,  in  which  this  question  is  fully  discussed 
and  authorities  reviewed. 

In  the  view  we  take  touching  the  ntu»  of  the  property, 
hut  little  remains  to  be  said  upon  the  question  presented  by 
the  third  objection,  since  the  reasons  advanced  in  its  sup- 
port are  mainly  those  relied  on  as  sustaining  the  claim  of 
defendant  in  error  that  its  cars  were  only  ti'ansiently  here, 
and  were  not  "  used  or  controlled  "  in  the  state  within  the 
meaning  of  our  statute,  an  assumption  that  we  have  found 
to  be  unwarranted  under  the  agreed  facts  In  the  case.  Con- 
stituting, as  we  have  seen,  a  part  of  the  necessary  equipment 
of  the  railroad  company  using  them,  the  cars  clearly  come 
within  the  class  of  property  intended  to  be  reached  by  the 
foregoing  legislation ;  and  consequently  within  the  jurisdic- 
tion of  the  state  board  of  equalization  to  assess  and  tax.  them. 
That  the  procedure  prescribed  fumishes  a  mode,  convenient 
and  equitable  to  aU  concerned,  for  the  valuation  and  taxa- 
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tion  of  this  class  of  property,  is  settled  by  prior  decisions  of 
tliis  court.  Carlide  v.  J'ltUmiin  Palace  Car  Oo.,  8  Colo.  320 ; 
Denver  jf-  Bio  Grande  Ry.  On.  v.  Ohureh,  17  Colo.  1. 

And  the  right  to  base  the  assessment  upon  the  average 
namber  of  cars  in  use  witliin  the  state  during  the  year  is 
recognized  in  Pullman't  Palace  Car  Co.  v.  Penmylvania, 
mpra;  and  expressly  upheld  in  M<irye  v.  B.  ^  Ohio  Ry.  Co., 
uupra.     In  the  opinion  quoted  from,  Justice  Matthews  says : 

"  And  such  a  tax  might  be  properly  assessed  and  collected 
in  cases  like  the  present  where  the  specific  and  individual 
items  of  property  so  used  and  employed  were  not  continu- 
ously the  same,  but  were  constantly  changing,  according  to 
the  exigencies  of  the  business.  In  such  cases  the  tax  might 
be  fixed  by  an  appraisement  and  valuation  of  the  average 
amount  of  the  property  thus  habitually  used." 

Our  conclusion  therefore  is  that  the  tax  in  question  is  not 
obnoxious  to  either  of  the  objections  urged  against  it,  and 
the  court  below  erred  in  restraining  its  collection.  Its  judg- 
ment is  accordingly  reversed,  and  the  cause  remanded,  with 
direction  to  the  court  below  to  dismiss  the  action. 

Reverted. 


[No.  S711.] 
Hamilton  v.  The  People. 


1.  iHVOBHATIOir — CONSPIBAOT. 

Itlssufficieatin  an  Information  charging  oousplracf  to  commit  burglar;' 
to  allege,  as  to  the  boiwe  to  be  burglarised,  If  auch  be  the  faoE,  that 
tti  owner  is  to  the  district  attorney  unknown. 

2.  COHBPIBAOY'. 

One  ooncplraoy  may  be  formed  to  oommit  a  number  of  offenses. 

Error  to  the  Dittriot  Court  of  Arapahoe  County, 

The  information  in  this  case  is  for  conspiiacy.    Upon  this 
the  defendant  was  tried,  convicted  and  sentenced  to  ten  years 
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in  the  penitentiary.     To  reverse  this  judgment,  the  case  is 
brought  here  upon  error. 

Mr.  David  G.  Taylob,  for  pkintifE  in  error. 

Attobnbt  Genbeal  Byron  L.  Caee  and  Mr.  G.  A. 
TuoBNE  for  defendant  in  error. 

Chief  Justice  Hatt  deUyered  the  opinion  of  the  court. 

A  conspiracy  to  commit  the  crime  of  burglary  is  charged. 
The  evidence  in  the  case  is  not  before  us,  bo  we  must  assume 
it  was  sufficient  to  warrant  the  verdict.  Complaint  is  made 
on  account  of  the  failure  of  the  indictment  to  state  the  name 
of  the  owner  of  the  houses  to  be  burglarized,  and  also,  for 
failure  to  definitely  locate  the  premises.  It  is  alleged  that 
the  owners  of  the  premises  are  to  the  district  attorney  un- 
known, and  as  nothing  to  the  contrary  appears,  this  allega- 
tion must  be  held  sutBcient.  The  indictment  substantially 
follows  the  form  of  the  statute,  and  we  think  it  is  sufficient. 
The  offense  is  charged  to  have  been  committed  in  Arapahoe 
county,  and  it  is  alleged  that  the  wrongful  act  was  to  be  per- 
petrated in  that  county.  To  make  out  the  offense,  it  is  un- 
necessary to  show  that  any  steps  were  taken  toward  the 
carrying  out  of  the  conspiracy.  We  think  the  objection  as 
to  description  of  premises  not  well  taken.  Moreover,  if  the 
defendant  desired  a  bill  of  particulars,  he  should  have  de- 
manded the  same,  and  if  refused,  might  have  had  his  appli- 
cation therefor  reviewed  by  reserving  an  exception  to  the 
ruling  of  the  court,  and  assigning  errors  thereon.  This  was 
not  done. 

It  is  uiged  that  the  information  should  have  been  quashed 
for  the  reason  that  it  charges  more  than  one  offense,  as  it  is 
said,  th^  chaige  in  this  respect  is,  that  the  defendants  "at 
the  county  of  Arapahoe  aforesaid,  feloniously,  wilfully  and 
maliciously  did  conspire,  confederate  and  ^ree  together  to 
feloniously,  burglariously,  wilfully,  maliciously  and  forcibly 
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break  and  enter  the  dwelling  houses,  shops  and  storehouses 
there  situate  of  divers  peraons  to  the  said  Robert  W.  Steele 

Undoubtedly  one  conspiracy  may  be  formed  to  commit  a 
number  of  offenses.  The  unlawful  combination  is  the  crime 
chai^d,  and  the  fact  that  should  the  conspiracy  be  carried 
out,  it  would  result  in  two  or  more  different  offenses,  does 
not  render  the  indictment  objectionable  for  duplicity.  The 
sole  charge  upon  which  the  defendant  stands  convicted  is 
that  of  conspiracy.     2  Bishop's  Crim.  Prac.  §  226. 

The  judgment  of  the  district  court,  must  be  afBrmed. 

Affirmed, 


[So.  S8SK.] 
Leiqhton  et  ax.,  v.  Bates,  County  Clerk. 

1.  BLKCnOHS— RSTIBW— Pbactice. 

The  proper  practice  to  invoke  the  jurlftdictJon  of  the  supreme  court  to 
reriew  judicial  proceedlugs  under  the  act  ot  1897  determining  the 
validity  ot  a  certificate  of  nomination  to  office,  is  b;  motion  on  peti- 
tion and  notice. 

3.  SAHE — JUBIBDICriOM. 

Tbe  decision  o(  the  filing  officer  an  to  formal  matters  in  a  certificat«  ol 
nomination  is  final,  but  it  is  not  so  as  to  matters  of  substance.  His 
declrions  of  the  latter  class  are  tevtewable  by  lower  courts,  and 
nben  reviewed  by  a  lower  court  in  the  manner  prescribed  by  the 
'  statute,  the  decision  of  such  lower  court  Is  final, — subject  oaly  to 
tbe  power  of  the  supreme  court,  in  its  discretion,  to  review  eum- 
marily  tbe  judicial  proceeding  below. 

3.  Sams. 

A  review  ot  such  decisions  In  this  court  should,  upon  proper  applica> 
tlon,  be  entertained  where  tbe  ruling  objected  to  goes  to  the  juris- 
diction ot  tbe  trial  court  concerning  procedure,  and  the  statutory 
remedy  has  been  denied. 

i.  Rbvikw — Defimitior. 

In  ordinary  signification,  review  means  the  judicial  examination  of  the 
proceedings  ot  a  lower  court  by  a  higher. 

5.  Sahc 

While  a  review  Is  usually  bad  upon  tbe  record  only.  It  Is  not  necessarily 
•o  limited,  but  may  be  so  enlarged  by  explanatory  words  In  the  act 
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authortzlDg  It  as  to  embrace  the  taking  of  additional  eridenca  or 

pracUoally  to  ioTolve  a  trial  de  nooo.     And  Id  tliis  seQEe  is  uaed  tlie 

word  review  where  it  applies  to  the  practice  in  the  nisi  priua  courts. 

while  aa  applied  to  thia  court  it  la  used  Id  ita  ordlbary  signification. 

If  issues  of  fact  are  joined,  eWdenoe  must  be  heard. 
Q.  Saub. 
The  rule  that  an  appellate  court  will  not  substitute  lt«  judgment  in 

place  of  the  finding  of  the  trial  court  upon  conflicting  evidence  {■ 

peculiarly  applicable  to  election  cases. 

7,    ELKCTIOBB — COBTBNTIONB — POWBB  OF  COMMITTEE. 

A  party  oonvention  sat  two  days,  and  on  the  first  day  it  adopted  a  reso- 
lution empoweilng  a  committee  to  nominate  a  ticket,  to  nominate 
which  it  had  assembled;  on  the  second  day,  without  expressly 
rescinding  the  resolulion,  it  proceeded  to  nominate  a  fall  ticket 
and  then  adjourned  line  die.  Held,  that  the  action  of  the  conven- 
tion on  the  second  day  was  a  revocation  of  the  power  delegated  to 
the  CI 


Original  Proceeding  on  Petition  to  Assume  Juriidictton 
under  the  Statute, 

Mr,  J,  M.  JoHHSON  and  Mr.  G.  W.  MnssER,  for  petitdonere. 

Mr.  G.  M.  Irwln  and  MesBra.  Brooks  &  Armit,  for 
reapoiident. 

Per  Curiam.  This  proceeding  is  here  upon  a  record 
certified  up  from  the  district  court  of  El  Paso  county.  So 
far  as  material  to  tlie  only  question  properly  presented 
therein,  the  facte  are  aa  follows : 

The  petitioners  represent  the  nominees  of  a  county  ticket 
which  claims  to  be  the  regular  ticket  of  the  People's  party 
of  El  Paso  comity.  Before  the  certificate  of  said  nominations 
was  filed  with  the  county  clerk,  another  one,  also  claiming  to 
contain  the  regular  nominees  of  that  party,  was  filed.  The 
petitioners  made  a  protest  against  the  filing  of  the  latter, 
and  against  its  certification  upon  the  official  ballot,  which 
the  clerk  stated  to  be  his  purpose.  This  protest  was  decided 
against  petitioners,  whereupon  they  instituted  these  pro- 
ceedings in  the  district  court  of  El  Paso  county  under  the 
law  of  1897  (Session  Laws,  1897,  p.  164)  to  restrain  the 
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threatened  acts  of  the  county  clerk,  and  to  obtain  an  order 
requiring  him  to  certify,  upon  the  official  ballot,  the  names 
of  petitionera.  The  district  court  dismissed  the  petition, 
and  affirmed  the  ruling  of  the  county  clerk. 

To  review  this  judgment  is  the  object  of  petitioners  here. 
They  ask  now  that  we  take  original  jurisdiction  of  the  mat- 
ter, and  enter  a  final  judgment  upon  the  merits.  For  various 
reasons,  all  of  which  need  not  now  be  mentioned,  we  decline 
to  assume  such  jurisdiction.  It  is  enough  to  say  that  the 
act  doea  not  purport  to  confer  upon  this  court  original  juris- 
diction. Though  the  statute  does  not  provide  for  bringing 
such  a  case  here  by  appeal,  certiorari,  writ  of  error,  or  in 
any  particular  manner,  we  think  the  proper  way  to  invoke 
our  appellate  jurisdiction  to  review  such  proceedings  below 
is  by  motion  made  on  a  petition  filed,  and  giving  notice 
thereof,  which  is  what  petitioners  substantially  have  done. 
This  is  the  practice  to  be  observed.  See  In  re  Cuddeback, 
39  N.  Y.  Supp.  338. 

Whether,  when  the  application  is  made,  this  court  will 
esercise  its  appellate  jurisdiction,  or  to  what  extent  it  will 
interfere,  is  another  question.  As  will  be  seen  from  the  cita- 
tion hereinafter  set  forth,  the  statute  makes  the  decision  of 
the  filing  officer  as  to  formal  matters  final,  but  not  as  to  mat- 
teiB  of  substance.  The  latter  are  open  to  review  by  tlio 
county  or  district  court ;  and  when  reviewed,  in  the  manner 
provided  by  the  act,  the  decision  of  such  court  thereupon  is 
"  final ; "  subject  only  to  the  power  conferred  upon  tliis  court, 
m  ita  oton  discretion  to  review  in  a  summary  manner  the  judi- 
cial proceeding  below. 

It  is  not,  perhaps,  wise  to  attempt  by  general  rule  to  spec- 
ify in  just  what  cases  this  appellate  jurisdiction  will  be  exei-- 
cised.  It  is  better  to  determine  this  from  time  to  time  as  the 
eases  come  before  us.  It  is  sufficient,  however,  to  say  that 
it  should  be  exercised  in  the  case  at  bar.  Unquestionably, 
the  legislature  meant  to  provide  a  speedy  remedy,  and  when 
it  declared  that  the  decision  of  the  trial  courts  having  jurin- 
diction  should  be  final,  due  and  full  effect  should  be  given 
Vol.  XXIV — 20 
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to  its  diiectioQ.  That  cases  might  arise,  however,  which 
this  court,  in  its  discretion,  ought  to  review,  was  foreseen 
and  provided  for  in  the  act  itself.  Where,  as  in  this  case, 
the  error  of  the  trial  court  was  one,  not  committed  in  the 
progress  of  the  trial  in  accordance  with  what  we  hold  to  be 
the  practice  and  procedure  established  by  the  special  act,  but 
was  an  error  in  altogether  refusing  to  allow  one  of  the  par- 
ties to  have  his  cause  heard  and  hie  rights  determined  under 
the  procedure  therein  provided,  we  ought  to  review  the  rul- 
ing complained  of,  not  only  in  justice  to  the  party  objecting, 
but  in  order  to  settle  the  procedure,  which  seems  to  have 
been  misconceived  by  several  of  the  learned  district  judges 
of  the  state.  In  other  words,  a  review  in  this  court  should 
be  entertained  where  the  rulii^,  objected  to,  goes  to  the  very 
jurisdiction  of  the  trial  court  concerning  tlie  method  of  pro- 
cedure which  it  must  pursue,  and  the  statutory  remedy  has, 
by  such  ruling,  been  denied. 

The  decision  of  the  district  court  was  in  part  based  upon 
the  proposition,  and  proceeded  upon  the  theory,  that  its  juris- 
diction, being  a  special  statutory  one,  was,  by  the  act  con- 
ferring jurisdiction,  strictly  limited  to  a  review  of  the  case 
as  made  before  the  county  clerk,  and  upon  a  certified  copy 
of  the  proceedings  before  him ;  and  that  the  court  could  not 
take  any  additional  evidence,  or  try  the  case  de  novo.  Hence 
it  refused  petitioners'  offer  to  produce  evidence  in  support 
of  their  case.  As  no  evidence  was  heard  by  the  county  clerk, 
his  ruling  was  affirmed. 
The  language  of  the  act  of  1897  is  as  follows : 
"The  officer  with  whom  the  ordinal  certificate  is  filed 
shall  pass  upon  the  validity  of  all  objections,  whether  of  form 
or  substance,  and  his  decision  upon  matters  of  form  shall  be 
final.  His  decisions  upon  matters  of  substance  shall  be  open 
to  review,  if  prompt  application  be  made,  as  provided  in  see- 
tion  20  of  this  act.  But  the  remedy  in  all  cases  shall  be 
summary,  and  the  decision  of  any  court  having  jurisdiction 
shall  be  final,  and  not  subject  to  review  by  any  other  court, 
except  that  the  supreme  court  may,  in  the  exercise  of  its 
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(liscretioB,  review  any  such  judicial  proceeding  in  a  summary 
way." 

The  meaning  clearly  is  that,  if  prompt  application  is  made 
therefor,  the  review  in  the  district  court  shall  be  had  as  pro- 
vided in  tection  £0  and  the  kind  of  review  is  to  be  determined 
from  its  provisions.  Turning  now  to  section  20,  we  find 
that  tiie  same,  as  originally  enacted  in  1891,  was  amended  in 
1894.  Session  Laws,  1894,  p.  64.  The  addition  then  made 
is  in  subetauce  as  follows : 

"  Whenever  any  controversy  shall  arise  between  any  official 
charged  with  any  duty  or  function  under  this  act,  and  any 
candidate,  etc.,  *  •  *  upon  the  filing  of  a  petition  by  any 
such  official  or  persons,  *  •  *  it  shall  be  the  duty  of  sacb 
court,  or  the  judge  thereof  in  vacation,  to  issue  an  order 
commanding  tJie  respondent  in  such  petition  to  be  and  appear 
before  the  court  or  judge,  and  answer  under  oath  to  such 
petition ;  and  it  shall  be  the  duty  of  the  court  or  judge  to 
summarily  hear  and  dinpose  of  any  such  issues,  with  a  view 
of  obtaining  a  substantial  compliance  with  the  provisions  of 
this  act  by  the  parties  to  such  controversy.  *  •  •  The  pro- 
visions of  this  act  shall  be  liberally  construed,  so  as  to  carry 
out  the  intent  of  this  act,  and  of  political  parties,  nominees 
and  others  in  proceedings  under  this  act." 

In  ita  ordinary  signification  a  "review"  means  "the  judi- 
cial examination  of  the  proceedings  of  a  lower  court  by  a 
higher."  Webster's  International  Dictionary.  It  is  "a  recon- 
sideration ;  second  view  or  examination ;  •  •  *  used  espe- 
cially of  the  examination  of  a  cause  by  an  appellate  court." 
Black's  Law  Dictionary. 

While  a  review  is  ordinarily  had  of  the  record  only,  and  as 
made  by  the  lower  tribun^  yet  it  may  not  be  so  limited ;  but, 
on  the  contraiy,  because  of  accompanying  or  explanatory 
words,  may  be  enlarged  so  as  to  embrace  the  taking  of  addi- 
tional evidence,  or  practically  to  constitute  a  trial  de  novo. 
There  would  seem  to  be  no  question  that  the  review  in  tlie 
trial  courts  contemplated  by  the  act  of  1897,  was  such  as  sec- 
tion 20  of  the  election  act,  as  amended  in  1894,  provided ;  and 
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it  is  equally  clear  that  section  20  contemplates  tlie  taking  of 
evidence  where  the  iBsues  require  it.  If  the  issues  joined  are 
of  fact,  evidence  must  be  heard.  It  is  apparent  that  effect 
could  not,  in  certain  cases,  be  given  to  the  election  act,  unless 
evidence  was  heard  in  the  district  court,  and  the  caae  before 
us  is  an  excellent  illustration,  for  the  reason  that  do  testi- 
mony at  all  was  heard  by  the  county  clerk. 

In  support  of  respondent's  contention,  we  are  cited  to  In 
re  Ouddeback,  supra.  A  section  of  the  act  there  construed 
reads  as  follows : 

"The  supreme  court  or  any  justice  thereof,  within  the 
judicial  district,  or  auy  county  judge  within  his  county,  shall 
have  sumniary  jurisdiction,  upon  complaint  of  any  citizen,  to 
review  the  determination  and  acts  of  such  officer,  and  to 
make  such  order  in  the  premises  as  justice  may  require." 

The  supreme  court  of  that  state  held  that,  under  this  sec- 
tion, "courts  and  judges  have  no  original  jurisdiction  in 
respect  to  the  filing  of  certificates  of  nomination,  the  power 
vested  in  them  being  simply  to  'review'  the  decisions  of  fil- 
ing officer."  In  that  statute,  however,  the  word  "  review  " 
was  obviously  used  in  its  ordinary  sense  as  a  re-examination 
by  an  appellate  tribunal  of  tiie  proceedings  of  a  subordinate 
one,  and  upon  the  record  of  the  latter.  'ITie  "determination 
and  acts  of  such  officer"  are  to  be  reviewed.  But  the  review 
contemplated  by  our  statute  may,  in  addition,  be  in  the  nature 
of  a  trial  de  novo,  if  either  of  the  parties  desire  it,  and  the 
controversy  require  it ;  as  it  involves  the  determination  of 
U»ue»  both  of  law  and  fact  raised  in  the  pleadings  filed  for 
the  first  time  in  the  trial  court. 

There  is  an  additional  point  made  by  the  respondent  which, 
though  not  calling  for  a  decision  now,  should  not  be  un- 
noticed lest  an  improper  inference  be  drawn  from  our  silence. 
It  is  said  that  the  ruling  below  should  be  affirmed,  even  though 
tlje  court  erred  in  refusing  to  hear  evidence,  because  the 
petition  is  fatally  defective,  and  the  face  of  the  record  shows 
that  petitioners'  ticket  is  illegal.  This  being  so,  the  peti* 
tioners  are  not  in  a  position  to  question  the  decision  of  the 
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coxinty  clerk.  The  alleged  defect  in  the  petition  is  that  fmud 
IK  charged  only  in  general  terms,  the  &cts  not  being  set  up. 
The  cause  of  action,  however,  is  not  based  on  fraud.  If  the 
clerk  was  mistaken  aa  to  his  duty,  and  should  have,  undec 
the  law  and  the  facts,  sustained  the  protest  of  the  petitioners, 
their  petition  was  sufficient  without  tliese  general  allegations, 
which  are  but  mere  conclusions  of  the  pleader,  and  may  be 
disregarded  as  surplusage.  The  illegality  of  the  ticket  is 
said  to  consiutin  the  &ct  that  after  the  convention  itself  bad 
nominated  a  full  ticket,  by  resolution  it  appointed  a  com- 
mittee to  which  it  assumed  to  give  authority  also  to  nomi- 
nate a  ticket,  and  this  committee  nominated  the  ticket  which 
is  represented  by  petitioners ;  the  point  being  that  while  a 
convention  may,  under  section  8  of  the  election  act  of  1891, 
delegate  to  a  committee  the  power  to  nominate  a  ticket,  yet 
when  the  convention  itself  has  made  a  ticket,  it  is  tbeu  func- 
tut  officio,  so  far  as  its  power  as  to  the  ticket  is  concerned, 
unless  it  receive  new  and  additional  authority  from  its  party ; 
and  it  may  not  thereafter  give  to  a  committee  power  to  do 
that  which  the  convention  itself  no  longer  has  power  to  do. 
To  this  is  cited  People  v.  Board  of  Police  Commrt.,  31  N.  Y. 
Supp.  112. 

Whatever  may  be  the  law  as  to  this  contention,  and  whether 
or  not  the  alleged  error  is  such  as  comes  within  the  scope  of  a 
review  under  this  act,  we  think  the  question  is  not  presented 
by  this  record.  The  alleged  fact  does  not  appear  in  the  peti- 
tion or  any  of  the  pleadings  or  any  of  the  exhibits  thereto. 
A  copy,  certified  by  the  county  clerk  and  purporting  to  be  a 
true  copy,  of  an  instrument  filed  in  bis  office,  setting  forth 
the  doings  of  the  convention  and  this  committee,  from  which 
it  is  said  the  illegality  of  the  petitioners'  ticket  is  made  to 
appear,  is  found  among  the  files  of  this  cbac  in  this  court. 
Whether  it  was  used  in  the  district  court  or  not,  we  have  no 
means  of  knowing,  as  it  is  not  certified  to  by  the  clerk  of 
that  court  as  a  part  of  the  record,  nor  is  it  incorporated  in 
the  bill  of  exceptions,  or  even  certified  to  by  the  clerk  of 
the  district  coui-t  as  having  been  filed  in  bis  ofKce.    It  is, 
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therefoie,  clear  that  oar  opinion,  as  to  the  point,  should  be 
withheld.  Under  proper  issues  this  may,  or  may  not,  become 
a  material  question  in  the  case  in  the  court  below,  and  if  it 
ia,  the  parties,  both  petitioners  and  respondent,  may  wish  to 
be  heard  further  as  to  the  facts. 

The  judgment  of  dismissal  should  be  set  aside,  becaose  of 
the  refusal  of  the  district  court  to  hear  evidence.  Its  judg^ 
ment  is  therefore  reversed,  and  the  cause  remanded  with 
instructions,  if  further  proceedings  are  had,  that  tbey  be  in 
conformity  to  this  decision. 

Reverted. 

Chief  Jusdce  Hayt  not  sitting. 

OK  SUBSBQTTBNX  UEIABINO. 

Per  CnniAM.  When  this  case  was  remanded,  in  accord- 
ance with  the  foregoing  opinion,  the  district  court  heard 
endence,  and  at  the  close  of  petitioners'  testimony  ren- 
dered judgment  for  the  respondent  upon  the  hitter's  motion. 
Thereupon  the  petitioners  again  brought  up  the  record  for 
review,  and  as  the  evidence,  set  out  in  the  bill  of  exceptions, 
was  deemed  too  indefinite  to  warrant  the  conclusion  reached 
by  the  trial  court,  we  reversed  the  judgment  and  remanded 
the  cause  with  instructions  to  take  further  evidence  as  to 
one  specified  issue  only.  This  the  district  court  did,  again 
made  findings  of  fact  for  the  respondent,  and  gave  judgment 
accordingly.  It  is  in  review  of  this  last  order  that  our  judg- 
ment is  now  pronounced. 

In  the  call  for  the  convention  it  was  provided,  inter  alia, 
that  proxies  from  the  precincts  east  of  the  ntountains  might 
be  used.  When  the  chairman  of  the  central  committee 
called  the  convention  to  order,  he  refused  recognition  to 
such  proxies,  and  this  ruling  gave  rise  to  a  dispute  between 
the  two  factions  present,  one  of  which  upheld,  and  the  other 
repudiated,  the  ruling.  The  result  of  the  controversy  finally 
led  to  a  separation  of  the  delegates  into  two  conventions, 
known  and  designated  in  this  record  by  the  names  of  the  re- 
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spective  leaders,  as  the  '* Booth"  and  the  "Brake"  conven- 
tions. Which  was  the  regular  convention  of  the  party-  is  the 
point  to  be  determined.  Each  derived  its  autiiority  from 
the  same  call  and  from  the  same  county  central  committee, 
and  up  to  a  certain  time  in  the  deliberations  of  what  may  be 
termed  the  original  convention,  no  question  was  raised  as  to 
its  regularity. 

During  the  proceedings  of  this  convention,  however,  the 
Brake  delegates,  as  above  indicated,  left  the  original  meeting 
place,  repaired  to  another  hall,  held  a  convention,  and  nomi- 
nated a  ticket  which  the  county  clerk  decided  was  entitled 
to  appear  upon  the  official  ballot.  The  Booth  delegates  re- 
mained in  the  hall  and  nominated  a  ticket  which  is  repre- 
sented by  the  petitioners. 

To  the  questions  as  to  whether  the  Brake  delegates  were 
justified  in  leaving  the  meeting  place  designated  in  the  call, 
and  which  convention  contained  a  majority  of  the  delegates 
legally  elected  to,  and  entitled  to  vote  at,  the  ordinal  con- 
vention, the  district  court,  under  our  direction,  limited  the 
parties  in  the  production  of  evidence  at  the  last  trial.  Upon 
this  evidence,  so  produced,  the  district  court  made  findings 
of  fact  in  favor  of  the  Brake  convention,  and  the  county 
clerk  was  ordered  to  certify  upon  the  official  ballot  its 
ticket. 

An  examination  of  the  record  shows  that  these  findings 
are  supported  by  the  evidence,  and  the  district  court  specifi- 
cally held  that  they  were  sustained  by  the  preponderance  of 
the  testimony.  Under  the  well-recognized  rule  of  this 
eoort, — which  is  particularly  applicable  under  this  election 
act  which  makes  the  decision  of  the  trial  court  final,  subject 
only  to  review  by  this  court  in  its  discretion, — these  findings 
cumot  be  disturbed.  Upon  this  ground  alone  the  judgment 
of  the  district  court  must  be  affirmed. 

Since  such  controversies  as  this  under  this  act  arise  in  the 
interval  between  nominations  and  the  election,  the  time  for 
a  review  by  this  court  is  necessarily  so  limited  that,  if  any 
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adequate  relief  is  to  be  given  to  the  parties,  a  summary  dift> 
position  of  the  proceeding  must  be  made,  with  but  little  time 
for  reflection,  or  the  examination  of  tbe  record  and  the  au- 
thorities. Upon  tbe  second  hearing  before  us,  the  record 
presented  tbe  question  stated  in  tbe  concluding  part  of  the 
opinion  handed  down  upon  the  first  review ;  and  counsel  for 
the  respondent  then  urged  us  to  affirm  tbe  judgment  upon 
the  ground  therein  contended  for.  Without  precluding  fur- 
ther investigation,  we  declined,  at  that  time,  to  rest  our  de- 
termination solely  upon  the  legal  proposition,  preferring  to 
have  before  us  tbe  facts  which  would  determine  the  integrity 
of  the  rival  conventions,  and,  if  it  could  be  done,  upon  tbe 
merits  of  that  issue  rest  the  decision  in  whole  or  in  part. 

But  upon  tins,  the  third,  review  we  have  had  more  time 
to  examine  tbe  authorities ;  and,  upon  principle,  and  in  the 
light  of  our  statute,  and,  in  view  of  the  proper  functions  of 
a  convention,  we  are  satisfied — aside  from  the  finding  of  fact 
that  the  Brake  convention  contained  the  majority  of  the 
delegates — upon  tbe  law  of  tbe  case  applicable  to  the  con- 
ceded facts  pertaining  to  the  nomination  of  the  petitioners' 
ticket,  that  tbe  same  is  not  a  legal  ticket,  and  in  no  event 
entitled  to  certification  upon  the  ofBcial  ballot. 

The  convention  under  which  petitioners  claim  was  in  ses- 
sion two  days.  On  the  first  day  there  was  passed,  in  pur- 
suance of  section  3  of  the  election  act  of  1891,  a  resolution 
empowering  a  committee  therein  named  to  nominate  the 
ticket  for  which  the  convention  itself  had  assembled.  There 
was  also  passed  a  resolution  directing  the  committee,  in  case 
of  a  fusion  with  other  parties,  to  take  from  tbe  ticket  nomi- 
nated by  the  convention  the  candidates  that  were  to  be  as- 
signed by  the  different  fusion  committees  to  the  People's 
party,  and  place  their  names  on  tbe  fusion  ticket. 

On  the  second  day,  without  expressly  rescinding  either  of 
tbe  foregoing  resolutions,  the  convention  iteelf  proceeded  to 
nominate  a  full  ticket.  It  is  apparent,  however,  that  the 
convention  thereby  intended  to  repossess  itself  of  the  power 
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of  Qominating  a  ticket  which  it  had,  on  the  preceding  day, 
delegated  to  a  committee ;  for  it  voted  down  a  motion  to 
m&ke  the  convention's  nomination  of  a  ticket  advisory  only 
to  the  committee.     The  convention  adjourned  gine  die. 

Thereafter  the  committee  proceeded  to  construct  a  ticket 
under  the  foregoing  delegated  power — being  an  entirely  dif- 
ferent ticket  from  the  convention  ticket — and  in  the  certifi- 
cate of  nomination  filed  by  it  with  the  county  clerk  there 
was  a  recital  that  the  committee  made  these  nominations  by 
virtue  of  this  delegated  power,  and  no  pretense,  or  claim,  is 
made  that  it  was  merely  filling  vacancies.  Indeed,  there  is 
an  entire  absence  from  the  certificate  of  those  recitals  wtiich 
section  15  of  the  election  act  makes  imperative  when  a  com- 
mittee has  filled  a  vacancy. 

It  is  clear,  therefore,  that  the  committee  was  not  assuming 
to  fill  vacancies,  but,  on  the  contrary,  was  professedly  exer- 
cising, and  intended  to  exercise,  the  same  power  with  re- 
spect to  the  ticket  which  the  convention  itself  possessed  and 
exercised  on  the  second  day,  and  which  the  latter  had,  by 
tesolution,  attempted  to  delegate  on  the  first  day,  but  there- 
after reclaimed  for  itself;  and  the  district  court  so  found 
upon  the  conceded  facts.  This  action  of  the  committee  in 
nominating  a  ticket  was  without  authority.  When  the  con- 
vention on  the  second  day,  and  before  its  final  adjournment, 
nominated  a  ticket,  this  was  a  revocation  of  the  power  dele- 
gated on  the  preceding  day  to  the  committee.  All  the  power 
of  the  convention  in  that  direction  was  exhausted,  and  when 
the  convention  adjourned,  it  could  not,  without  additional 
authority  from  the  party,  reconvene  and  nominate  another 
ticket  which  would  have  any  claim  to  regularity  as  against 
the  ticket  first  nominated.  Much  less  could  it  continue  this 
power  and  vest  it  in  a  committee — mere  agents.  The  most 
that  can  be  sold  is  that  after  the  convention  placed  a  ticket 
in  the  field,  the  only  power  left  with  the  committee  was  that 
of  filling  vacancies,  which  was  not  attempted  to  be  put  in 
force. 

Both  upon  facta  and  the  law,  the  action  of  the  district 
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court  was  correct,  and  the  judgment  b  accordingly  affirmed, 
and  the  county  clerk  directed  to  certify  the  nominations  in 
accordance  with  this  decision. 

Affirmed. 

Chief  Justice  Hayt  not  sitting. 


[So.  8886.] 
Liggett  v.  Bates. 


1.  Elbctioss— Validitt  op  Cbbtificatbs  of  NomsATioK — Jubw- 

DICTION — Revibit  bt  Supbeub  Codbt. 
lu  ordar  to  invoke  the  appellate  Jurisdiction  of  the  skipreme  court  under 
Seis.  Laws,  1897,  page  Wi,  in  tbe  ezerclBe  of  Its  diacretiou  to  review 
the  proceedlogs  o(  the  lower  court  deterrolnlng  the  validity  of  ob- 
jectloDi  to  certificates  of  nomlQation,  a,  certified  copy  of  the  record 
and  judgment  of  the  trial  court,  or  the  material  parte  thereof,  Buffl- 
cieut  to  present  the  questions  relied  upon,  with  a  brief  petition 
stating  the  nature  of  the  controveray,  the  points  at  issue,  nnd  the 
errors  relied  upon,  bhould  he  filed  In  the  supreme  court  A  motion 
should  then  be  made,  based  upon  this  petition,  asking  the  court  to 
ezerciseitB&ppellate  jurisdiction,  BpeclfylogUme  and  place  of  be&T' 
Ing  of  the  application,  and  notice  of  tbe  motion  should  be  served 
upon  the  opposing  puty. 

2.  Rktizw. 

The  act  does  not  contemplate  a  review  in  supreme  court  of  the  same 
character  as  that  provided  for  in  county  or  district  court.  Review 
in  Hupreme  court  Is  to  be  upon  the  record  as  made  in  tbe  lower 

3.  Dscrsios  OF  LowKB  Codbt  Final— Ezceptioits. 

Since  tbe  statute  makes  the  decision  of  the  trial  court  final,  it  should 
not  be  disturbed  except  for  strong  reasons.  II  the  trial  court  acts 
without  jurisdiction,  or  In  excess  thereof,  or  acta  arbitrarily,  or 
grossly  abuses  its  discretion,  the  supreme  court  should  interfere, 

4.  Political  Convbntion— Lboalitt. 

A  political  party  conventJon  net  pursuant  to  call.  The  chairman  of 
the  county  central  committee  called  the  convention  to  order. 
Nominations  for  temporary  chairman  were  made,  and  their  namea 
placed  before  the  delegates  by  the  chairman.  ConfuBlon  arose  and 
the  chairman  refused  to  allotv  a  vote  upon  temporary  chairman, 
but  entertained  a  motion  to  adjourn  to  another  place  and  upon  vita 
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voce  vote  declared  the  motion  to  adjourn  cftrriod.  A  dlvlBion  was 
called  for  and  rafuied  by  the  chaimuui.  The  chalrmaD,  secretai'y, 
and  part  of  the  delegates  immediately  left  the  ball  and  afterwarda 
asaembled  at  another  place.  A  majority  of  the  delegates  reraained 
and  proceeded  to  oi^puite  the  convention  and  nominate  a  ticket. 
Held,  nnder  the  facta  that  the  adjournment  vaa  unauthorized,  and 
the  majority  of  the  delegates  remaining  oongtituted  the  legal  con- 
vention of  the  party,  and  its  noiulneee  were  entitled  to  be  ceiliSed 
npon  the  official  ttallot  as  the  nomin«ea  of  the  party. 

Review  from  the  Dittrict  Court  of  El  Paso  Covnty. 

Mr.  ViCTOB  A.  Elliott  and  Mr,  Henry  TEowBKiDaK, 
for  petitioner. 

Mr.  W.  L.  Haktman  and  Messrs.  Ady  &  Kisqsley,  for 
Teepondent. 

Per  Curiam.  This  case  is  brought  here  from  the  district 
court  of  El  Paso  county,  and  presents  a  controversy  respect- 
ing the  right  to  the  name  and  emblem  of  the  Silver  llepul>- 
lican  party  of  that  county.  The  record  is  a  voluminous  one, 
containing  much  written  and  oral  testimony.  Indeed,  the 
district  court  permitted  both  of  the  parties  a  wide  latitude 
in  presenting  their  case,  apparently  upon  the  theory  that  it 
desired  all  the  information  that  might  possibly  throw  any 
light  upon  the  controverted  issues,  even  though  much  of  tlie 
matter  8ubniitt«d  was  plainly  inadmissible  under  the  estfib- 
Ushed  rules  of  evidence. 

Though  the  record  is  so  voluminous,  the  issue  upon  which 
the  decision  turned  below  and  must  turn  here  is  single,  and 
not  at  all  complicated ;  and  our  labors  in  the  examination  of 
the  record  have  been  materially  lightened  by  the  industry 
and  assistance  of  coimsel. 

In  the  case  of  Leighton  et  al.  v.  Bate»,  ante,  p.  303,  decided 
in  this  term,  we  have  indicat«d  the  proper  practice  for  invok- 
ing appellate  jurisdiction  in  cases  of  this  character.  In  view, 
however,  of  the  claim  made  by  counsel  for  the  petitioners 
here,  we  deem  it  fitting  more  fully  to  indicate  the  extent 
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and  nature  of  the  review  of  these  controversies  in  this  court. 
In  order  to  invoke  our  juiisdiction  to  entertain  such  review, 
the  parly  objecting  to  the  judgment  below  should  bring  up 
and  file  in  this  court  a  certified  copy  of  the  record  and  judg- 
ment of  the  trial  court,  or  such  portions  thereof  as  are  mate- 
rial for  the  presentation  of  the  questions  upon  which  he 
relies.  He  should  then  file  a  brief  petition  in  this  court 
stating  the  nature  of  the  controversy  and  the  points  at  issue, 
and  the  errors  upon  which  he  relies  for  a  reversal.  A  motion 
should  then  be  made,  based  upon  this  petition,  asking  this 
court  to  exercise  its  appellate  jurisdiction,  and  specifying  a 
time  and  place  where  the  application  should  be  heard,  and 
notice  of  the  motion  should  be  served  upon  the  opposing 
party.  If  upon  the  hearing  the  court  decides  that  its  appel- 
late jurisdiction  is  properly  invoked,  a  review  will  then  be 
had. 

The  act  does  not,  as  counsel  assert,  contemplate  a  review 
in  this  court  of  the  same  character  as  that  which  is  provided 
for  in  the  county  or  district  court ;  but  it  is  to  be  had  upon 
the  record  as  made  in  the  lower  court,  and  not  as  a  cause 
originating  here,  or  upon  testimony  produced  tor  the  first 
time  in  this  court.  The  extent  of  the  review  must  be  deter- 
mined from  time  to  time  upon  tlie  facta  of  the  particular 
Ciise.  In  general,  however,  we  may  say,  since  the  statute 
makes  the  decisiou  of  the  trial  court  final,  that  decision 
should  not  he  disturbed  except  for  strong  and  persuasive 
reasons.  If  the  trial  court  acts  vrithout  jurisdiction,  or  in 
excess  thereof,  or  acts  arbitrarily,  or  grossly  abuses  its  dis- 
cretion, this  court  should  interfere. 

Heretofore  it  is  true  tliat  this  court  has  exereised  original 
jurisdiction  in  a  controversy  of  this  character,  but  the  author- 
ity therefor  is  not  found  in  the  statute  as  it  now  stands, 
but  was  the  exereise  of  a  jurisdiction  conferred  by  the  con- 
stitution upon  this  court,  and  was  assumed  previous  to  the 
amendment  of  the  statute  under  which  we  are  now  acting. 

The  rights  of  the  real  parties  in  interest  depend  upon 
which  of  the  two  rival  conventions,  under  which  they  respec- 


b,  Google 


189T.]  Liggett  v.  Bates.  317 

tively  claim,  was,  in  fact  and  in  law,  the  regular  and  legally 
organized  convention  of  the  party,  and  which  one  contained 
the  majority  of  the  delegates  legally  elected  to  the  original 
or  parent  oonveution  under  the  party  call  from  which  botli 
derive  their  authority. 

All  of  the  conditions  precedent  to  a  valid  convention  were 
complied  with,  and  the  delegates  thereto  assembled  accord- 
ing to  the  call,  at  the  Butte  Opera  House  in  Cripple  Creek 
at  ten  o'clock  on  the  morning  of  the  2l8t  of  September.  The 
chairman  of  the  county  central  committee  called  the  conven- 
tion to  order.  It  at  once  appeared  that  there  were  two  fac- 
tions present.  A  dispute  occurred  over  the  reading  of  the 
caU  by  the  secretary,  one  faction  insisting  that  the  call  should 
be  read  as  published  in  the  newspapers,  while  the  chairman 
and  secretary  insisted  that  it  should  be  read  from  the  min- 
utes as  they  appeared  in  the  books  of  the  committee.  This, 
in  itself,  is  unimportant,  and  becomes  important,  if  at  all,  only 
as  bearing  upon  the  subsequent  proceedings. 

There  is  a  conflict  in  the  testimony  as  to  some  things  that 
subsequently  occurred  and  up  to  the  time  of  the  so-called 
bolt,  but  it  is  conceded  by  both  sides  that  the  chairmau 
stated  that  nominations  for  temporary  chairman  of  the  coii- 
veation  were  in  order.  Thereupon  two  persons  were  duly 
nominated  for  that  office,  and  their  names  were  placed  by 
the  chairman  before  the  delegates.  At  this  point  confusion 
and  disorder  arose.  The  evidence  is  conflicting  as  to  the 
extent  and  volume  thereof,  and  as  to  which  faction  was 
responsible  therefor.  Be  that  as  it  may,  it  is  again  conceded 
by  both  parties  that  the  chairman  of  the  committee,  while 
these  nominations  were  pending,  and  without  allowing  a  vote 
thereupon,  which  was  demanded,  entertained  a  motion  to 
adjourn  the  convention  to  the  mining  excltange  hall  in  the 
same  city  until  two  o'clock  of  the  same  day.  A  viva  vo/v. 
vote  upon  this  motion  was  taken,  and  by  the  chairman  de- 
clared carried.  At  once  upon  this  announcement  a  division 
was  called  for,  which  the  chairman  refused  to  allow,  anti, 
tc^ther  with  the  secretary  and  some  of  the  delegates,  left 
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the  opeia  house,  and  at  2  p.  h.,  at  the  mining  exchange 
hall,  couvened  another  convention  known  from  the  name  of 
its  chairman  as  the  Ho^rard  convention,  which  nominated  a 
ticket  represented  here  by  the  petitioners. 

A  portion  of  the  delegates  remained  in  the  opera  house, 
and  one  of  them  at  once  took  the  voto  of  the  delegates  there 
remaining  upon  the  temporary  chairmanship,  and  the  organi- 
zation of  the  convention — known  as  the  Hickman  conven- 
tion, he  being  elected  as  chairman,  was  then  completed,  and 
in  due  time  a  ticket  was  nominated  in  favor  of  whose  regu- 
larity the  county  clerk,  as  well  as  the  district  court,  decided. 

There  is  a  gi-ave  question  concerning  the  nature  and  ex- 
tent of  the  power  possessed  by  the  chairman  of  a  committee 
which  calls  a  convention,  respecting  its  organization,  but  it 
is  not  material  in  this  case ;  for  the  district  court,  upon  the 
mass  of  conflicting  testimony,  made  findings  of  &ct  which, 
upon  examination  of  the  record,  we  find  to  be  sustained  by 
the  evidence,  that,  under  the  facts,  the  adjournment  of  the 
convention  was  not  authorized,  and  that  the  delegates  re- 
maining in  the  Butte  Opera  House  constituted  a  majority  of 
the  legally  elected  delegates  under  the  call,  and  consUtuted 
a  legally  convened  convention.  As  a  conclusion  of  law 
therefrom  the  court  found  that  the  nominees  of  this  latter 
convention  were  the  nominees  and  candidates  of  the  Silver 
Republican  party  of  that  county,  and,  as  such,  entitled  to 
be  certified  upon  the  official  ballot  These  findings,  having 
support  in  the  record,  cannot,  under  the  rule  of  this  court 
which  has  been  so  often  announced,  be  set  aside. 

The  judgment  of  the  lower  court,  therefore,  is  affirmed, 
with  costs  against  the  petitioners. 

Affirmed, 

Chief  Justice  Hayt  not  sitting. 
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u  fn 
[No*.  S8S8  &Dd  SSSB.]  ^^1 

Whipple,  Secbetabt  op  State,  v.  Owen,  and  Whipple,     ^  ■"I' 
Secbetaby  of  State,  v.  Banseueb  £t  al. 

Elbciiors— Ckbtiftcatb  of  Nominatiok— Pabtt  Namb  and  Em- 

BLSM. 
Except  in  nnuBual  conditlonB,  electors  cannot,  b;  petition  nomlnalii^ 
a  candidate  to  office,  select  a  name  and  emblem  wbloh  lias  been 
appropriated,  or  attempted  to  be  appropriated,  by  a  bona  fide  est sb- 
ing  political  party. 

Original  Proceeding  on  Petition  to  Asntme  Juritdiction 
under  the  Statute. 

Messrs.  Wells,  Tatloe  &  Taylor,  for  petitioner. 

Mr.  L.  P.  TwrrCHELL,  Mr.  John  A.  Rush,  Mr.  Frank  C. 
GouDY  and  Mr.  C.  H.  Redmond,  for  respondente. 

Pee  Coriam.  These  two  cases  were  consolidated  for 
trial  in  the  district  court,  and  were  likewise  heard  upon  this 
review,  James  Owen,  V.  H,  Miller  and  J.  Maurice  Finn 
each  claimed  to  be  the  nominee  of  the  Silver  Republican 
party  for  district  attorney  of  the  fourth  judicial  district 
The  controveniy  here  is  as  to  which  one  is  the  legal  nominee 
of  that  party  and  entiUed  to  certification  under  the  party 
emblem  and  name. 

Three  alleged  conventions  were  held  by  the  party  in  that 
district,  each  claiming  regularity,  one  of  which  nominated 
Owen,  another  Miller,  and  the  third  Henry  Trowbridge,  who 
subsequently  resigned,  and  in  whose  place  J.  Maurice  Finn 
was  attempted  to  be  substituted  by  the  committee  to  which 
the  third  convention  delegated  that  authority.  After  such 
substitution  was  made,  Finn  declined  to  accept  the  same  and 
repudiated  it,  alleging  tiiat  none  of  these  conventions  was 
regular  or  Talid,  and  he  thereupon  was  nominated  by  peti- 
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tion  for  the  office  in  question  as  the  nominee  of  the  Silver 
Republican  party. 

The  appropriate  filings,  protests,  etc.,  seem  to  have  been 
made  in  the  office  of  the  secretary  of  state,  so  as  to  invoke 
his  jurisdiction,  and  the  result  of  his  decision  upon  the  same 
was  that  Finn's  name  should  be  certiHed  on  the  official 
ballot. 

The  controversy  was  then  removed  to  the  district  court  of 
Arapahoe  county,  and  the  decision  there  was  that  Owen  was 
the  genuine  nominee.  Miller  has  not  sought  a  review  of 
that  decision,  and  his  name  appears  in  this  court  for  the  rea- 
son that  these  cases  were  consolidated,  as  before  mentioned, 
and  for  the  further  reason  that  his  protest  against  Finn's 
nomination  was  sustained  by  the  district  court.  The  court 
based  its  decision  entirely  upon  the  admitted  facts  appearing 
in  the  record,  and  our  examination  of  this  record  satisfies  us 
that  the  decision  should  be  affirmed  for  that  reason. 

In  the  case  of  Liggett  v.  Batet,  ante,  p.  S14,  we  held  the 
"Hickman,"  and  not  the  "Howard,"  county  convention  of 
the  Silver  Republican  party  of  El  Paso  county  to  be  the 
regular  convention.  The  former  selected  the  delegates  to 
the  judicial  convention  which  nominated  Owen,  while  the 
latter  selected  the  delegates  to  the  convention  that  nomi- 
nated Trowbridge.  It  seems  necessarily  to  follow  from  this 
that  Owen,  and  not  Trowbridge,  was  the  regular  nominee 
for  district  attorney  in  that  district. 

This  is  true  although  there  are  five  other  counties  in  the 
district ;  but,  as  appears  in  the  record,  the  number  of  dele- 
gates from  El  Paso  county  greatly  exceeds  those  of  all  the 
other  counties,  and  as  far  as  the  point  under  consideration 
is  concerned,  these  other  delegiites  need  not  be  taken  into 
consideration. 

But  it  is  said  by  counsel  that  Finn  no  longer  claims  any 
rights  springing  from  the  "  Howard  "  convention,  and  insists 
that  all  of  the  so-called  conventions  were  irregular  and  ille- 
gal. He  therefore  asks  that  his  nomination  by  petition  shall 
be  considered  the  only  legal  one.     There  are  two  conclusive 
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aiiswera  to  this  contention.  First,  in  s  proper  proceeding 
between  proper  particH,  it  has  been  held  by  this  court  that 
the  "  Hickman "  convention,  which  necessarily  determines 
the  integrity  of  the  judicial  convention,  was  the  regular  con- 
vention of  the  party,  and  that  convention  selected  the  dele- 
gates who  nominated  Owen.  Second,  at  the  time  of  Finn's 
nomination  by  petition  tlio  Silver  Ilepublican  party  was  a 
duly  oi^auized  and  existing  political  party  in  that  district, 
and,  to  say  the  least,  had  made  a  bona  fide  attempt  to  nomi- 
nate a  candidate  for  district  attorney.  Whatever  may  be  the 
right  of  electors  to  select  a  party  name  and  emblem  by  peti- 
tion, this  need  not  be  determined,  as  that  particular  question 
is  not  raised  in  this  case.  Except  in  unusual  conditions 
which  do  not  prevail  in  this  ease,  the  general  rule,  according 
to  all  the  authorities,  is  that  electors  may  not,  by  petition, 
select  a  name  and  emblem  belonging  to  a  bona  fide  existing 
party  which  has  appropriated,  or  attempted  to  appropriate, 
the  same.  Finn's  nomination,  therefore,  does  not  give  him 
any  right  to  the  party  name  and  emblem  in  question,  and  he 
■s  not  in  any  position  to  attack  the  right  of  Owen  thereto. 
State  V.  Rotwitt,  18  Mont.  502 ;  State  v.  Tooker,  18  Mont. 
540;  State  v.  Frannham,  48  Pac.  Rep.  (Mont.)  1;  State  v. 
Elliott^  48  Pac.  Rep.  (.Wash.)  734,  and  cases  cited ;  Phillips 
V.  Curtif,  38  Pac.  Rep.  (Idaho),  405. 

It  follows  that  the  judgment  of  the  district  court  should 
Iw  affirmed,  with  costs  against  the  petitioner  here  (respond- 
ent below)  and  the  secretary  of  state  is  ordered  to  certify 
Owen's  nomination  in  conformity  with  the  decision  of  the 
district  court. 

Affirmed, 

Chief  Justice  Hayt  not  sitting. 

Vol.  XXIV — 21 
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[No.  SS1».] 

Watbr  Supply  and  Storage  Co.  t.  Laeimek  and  Weld 

Ikmoaton  Co.  et  al. 

1.  Wat&b  Riohtb — FBiomriEe — Rebervoib. 

Where  T«asonable  diligence  is  used  in  prosecuting  the  constructinn  of 
a  TeBervo[i',  prioi-ity  to  the  use  of  traMr  ahould  date  from  the  time 
of  beginning,  and  not  from  the  completion,  of  the  work, 

2.  PaiORITIKS — Dkcree, 

Id  a  proceeding  to  adjudicate  the  priorlUeH  of  right  to  tlie  use  of  water, 
a  decree  was  entered  determining  tlie  carrying  capacity  of  an  en- 
Inrgemeut  of  a  dltoh  without  the  fact  that  actual  appiopriatlon  of 
water  had  been  made  of  inci'eaaed  quantity  intended  to  be  carried 
by  the  enlargement,  and  providing  that  if  the  appropriation  in- 
tended to  be  made  should  in  fact  be  made  nith  due  diligence,  tlien 
the  priority  of  Buch  enlai^eraent  should  date  from  the  time  of 
beginning  work  on  the  eulaigemeDt.  Afterwards  a  supplemental 
decree  was  entei-ed  recltlug  that  the  work  referred  to  in  the  former 
decree  bad  been  completed,  and  that  by  reaaon  thereof  said  ditcb 
was  entitled  to  the  priority  dating  from  the  time  of  commenciDg 
work  on  the  enlargement.  Held,  that  the  latter  decree  aupple- 
mentad  the  former,  and  that  the  two  taken  together  constituted 
the  decree  in  the  oaae. 

S.  Cabbyivo  Capacitt — Rbb  Judicata. 

In  a  proceeding  to  adjudicate  tiie  priorities  to  uae  of  water  for  Irrigat- 
ing purposes,  the  determination  bythe  court  of  the  canyii^  capac- 
ity of  a  ditich  is  rei  Judicata  and  cannot  be  attacked  In  a  collatBral 
proceeding  after  the  statutory  time  for  reformation  or  retiew  in 
the  court  of  original  jurisdiction  bss  expired  and  the  time  for  ap- 
peal has  elapsed.  A  mistake  of  the  court  In  computing  the  carry- 
ing capacity  cannot  be  corrected  in  such  proceeding. 

4.  Filing  Plat — Statute. 

Sec.  2205,  Mills'  Ann.  Stats.,  requiring  a  map  showing  certain  things  to 
be  filed  within  ninety  days  after  the  construoUon  or  enlargement  of 
any  ditch,  canal,  or  feeder  for  any  ditch  or  reserrolr  taking  water 
directly  from  any  natural  stream  for  Irrigation,  applies  only  to 
ditclies,  canals  or  feeders  for  reservoirs  of  the  designated  capacity, 
taking  water  dlrectl]/  from  a  natural  sti-eam.  Ditches,  etc.,  taking 
water  from  a  natural  stream  indirectly  thi'ough  some  previously 
constructed  conduit,  or  ditches  of  other  capacities,  or  those  taking 
water  from  an  artificial  stream  do  not  come  within  the  provlsiou 
of  the  statute. 
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5.  HsAD-aATR  Tappino  othbb  Cahal— AppnopBiATion  fbom  Nat- 
VBAL  Stbbah, 

The  fact  that  the  head-gate  of  tlie  feeder  ol  a  reservoir  taps  another 
canal  and  not  the  stream  Itaelf,  is  not  conclusive  evidence,  if  in 
tact  it  Is  an;  evidence,  of  an  intention  not  to  make  an  appropriation 
of  the  water  of  the  natural  stream.  If  a  company  can  make  ar- 
rangemeDt  with  the  owner  of  a  canal  whereby  It  may  put  in  the 
canal  »  bead-gate  and  (ue  the  canat  itaell  ae  a  conduit  for  carrying 
the  water  directly  from  the  stream  tj)  such  head-gate  and  thence  by 
its  own  feeder  carry  the  water  of  the  etream  to  Ita  reservoir  fur 
storage  purposea,  that  ia  a  matter  of  contract  between  the  two. 
Such  a  light  might  be  acquired  by  condemnation  In  a  proper  case 
<HilU'  Ann.  Stats,  sec.  2'26S,  Cten.  Stata,  sec.  1718)  and,  of  coarse,  bj 
contract 

Appeal  from  the  Dittrict  Court  of  Larimer  County. 

Mr.  H.  N.  Haynbs,  Mr.  Platt  Rogees,  and  Mr.  Victor 
A.  Elliott,  for  appellant. 

Mr.  J.  W.  MoCeeery,  Mr.  C.  D.  ToDD  and  Messrs.  Rir>- 
1>ELL  &  Staekweatheb,  for  appellees. 

Ms.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  controversy  between  the  appellant  corporation  (plain- 
tiff below)  and  appellees  (defendants  below)  The  Larimer 
and  Weld  Irrigation  Company  and  The  Windsor  Reservoir 
and  Canal  Company,  consists  of  two  branches.  The  first 
relates  to  the  eit«nt  of  the  priority  of  the  canal  owned  by 
the  appellee  irrigation  company  over  the  ditch  owned  by 
the  appellant ;  the  second  concerns  the  seniority  of  rival  res- 
ervoir appropriations  owned  by  the  appellant  and  the  appel- 
lee reservoir  company. 

The  appellant  is  the  owner  of  the  Larimer  county  ditch 
and  of  reservoirs  known  as  Nos.  1,  2,  3,  4  and  5 ;  the  appel- 
lee irrigation  company  of  the  Larimer  and  Weld  canal  and 
the  appellee  reservoir  company  of  the  Windsor  reservoir. 
In  proceedings  dnly  instituted  under  our  statutes,  framed 
for  the  purpose  of  establishing  the  priority  of  rights  to  the 
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use  of  water  for  irrij^tion  belonging  to  the  various  irrigating 
ditches  and  canals  throaghout  the  different  \rater  distriets 
of  the  state,  to  which  the  then  owners  of  these  ditches  and 
canals  were  parties,  a  decree  was  duly  entered  in  the  district 
court  of  Larimer  county  on  the  11,  of  April,  1882,  adjudi- 
cating such  priorities  in  water  district  No.  3,  in  which  all 
the  ditches  and  reservoirs  in  controversy  are  situate. 

It  is  conceded  as  a  matter  of  fact,  and  it  so  appears  from 
the  decree,  that  the  priority  of  the  canal  of  the  appellee 
irrigation  company  is  superior  to  that  of  the  ditch  of  the 
appellant  company ;  and  in  so  far  as  the  controversy  with 
respect  to  them  is  concerned,  the  contention  of  appellant  is 
that  such  priority  is  only  to  the  extent  of  560  cubic  feet  per 
second  of  time,  while  the  position  assumed  by  appellee  is 
that  such  priority  is  to  the  extent  of  720  cubic  feet  per  sec- 
ond of  time. 

All  of  the  reservoirs  were  constructed  subsequent  to  the 
decrees  mentioned ;  hence  the  controversy  as  to  them  Is  not 
affected  by  any  prior  judicial  decree,  but  must  be  determined 
entirely  from  the  evidence  introduced  before  Hie  trial  court. 
The  avowed  object  of  the  action  is  to  obtain  a  judicial  deter^ 
mination  of  the  respective  rights  of  the  corporation  litigants 
to  divert  water  from  the  Cache  la  Poudre  river,  both  for 
irrigation  and  for  storage  in  reservoirs. 

The  second  branch  of  the  case  we  proceed  first  to  dispose 
of.  The  evidence  was  submitted  to  the  trial  court  witlioiit 
a  jury ;  and  findings  of  fact  made  that  reservoirs  Xos.  2,  3 
and  4  of  the  plaintiff,  to  a  specified  capacity,  were  prior  in 
right  to  the  reservoir  of  the  defendant ;  and  that,  as  betweea 
the  plaintiff's  reservoirs  known  as  Nos.  1  and  5,  or  respec- 
tively as  "Rocky  Ridge"  and  "Long  Pond"  reservoirs,  and 
that  of  the  defendant  reservoir  company,  the  priority  was 
awarded  to  the  latter. 

It  is  practically  conceded  that  the  work  of  construction  of 
the  Windsor  reservoir  (that  of  the  defendant)  was  begun  in 
July.  1890,  and  substantiaUy  completed  in  May,  1893.  Work 
apon  the  Long  Pond  and  the  Rocky  Ridge  leaervoiis  of  tbo 
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plaintiff  waa  commenced  about  the  first  day  of  September, 
1891  (about  one  year  after  the  initiation  of  defendant's  en- 
terprise), and  was  finished  before  that  of  the  defendant. 

The  proper  solution  of  the  respective  rights  of  the  litigat- 
ing partieB  with  respect  to  these  reservoirs  depends  very 
largely  upon  the  fact  whether  reasonable  diligence  was  used 
by  the  defendant  in  prosecuting  work.  It  would  serve  no 
iisefol  purpose  to  detail  the  evidence  upon  this  disputed 
point,  and  we  content  ourselves  with  the  statement  that, 
after  a  careful  examination  of  the  entire  evidence,  we  are 
satisfied  that  the  finding  of  the  trial  court  was  correct,  and 
that,  in  the  cireumstances  disclosed  by  the  record,  considei^ 
iag  the  magnitude  and  cost  of  the  work,  and  the  obstacles 
put  in  its  way,  the  defendant  reservoir  company  was  diligent 
in  the  prcneeution  of  such  construction,  and  that  its  priohty 
shoold,  by  relation,  date  from  the  beginning,  and  not  from 
the  completion,  of  the  work.  From  this  it  follows  as  a  mat- 
ter of  law  that  the  priority  was  properly  awarded  by  the  dis- 
trict court  to  the  defendant  company  aa  between  these  three 
reservoiis  in  question. 

By  the  decree  of  1882  there  was  awarded  to  the  Larimer 
and  Weld  irrigation  canal  five  several  priorities,  the  first  by 
original  construction,  and  the  other  four  by  successive  en- 
largements. The  decree,  after  specifying  the  several  amounts 
to  which  the  canal  was  entitled  by  construction  and  the  first 
three  enlargements,  proceeds  as  follows  with  respect  to  the 
fourth: 

"  And  further,  as  to  said  appropriation  by  fourth  enlarge- 
ment— priority  No.  79 — in  said  findings  and  herein  above 
mentioned,  it  having  been  found  in  manner  and  form  afore- 
said that  said  fourth  enlai^ement  of  said  diteh  No.  9  has 
been,  in  fact,  made,  commencing  on  the  month  of  September, 
A.  D.  1878,  by  metuis  of  which  said  diteh  is  actually  enlarged 
to  a  carrying  capacity  of  43,200  cubic  feet  of  water  per  min- 
ute of  time  (i.  e.,  720  cubic  feet  per  second),  the  same  hav- 
ing been  made  at  great  expense  and  in  good  faith,  for  use 
for  said  purpose  of  irrigation,  without  the  fact  that  actual 
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appropriation  by  use  of  water  had  been  made  of  increased 
quantity  intended  to  be  carried  by  means  of  said  fourth 
enlargement,  it  is  further  adjudged  and  decreed  tliat  noth- 
ing in  said  findings  or  in  this  decree  contained  shall  prejudice 
tiie  right  of  said  claimant  or  other  party  or  parlies  interested 
in  said  ditch  or  in  appropriations  of  water  from  said  river  by 
means  thereof,  in  or  concerning  said  fourth  enlargement,  if 
the  said  appropriation  of  water  intended  to  be  made  thereby 
lias  been,  of  shall  be,  in  fact,  made,  or  any  part  thereof,  with 
due  diligence  according  to  the  nature  of  the  work  of  said 
enlargement,  within  a  reasonable  time  from  the  commence- 
ment thereof,  and  said  priority  shall  stand  as  No.  79,  to  cover 
any  such  actual  appropriation  so  made  or  to  be  made  until 
further  order  and  judgment  of  this  court  in  that  behalf." 

From  the  findings  of  fact,  as  well  as  by  the  express  lan- 
guage of  the  decree,  it  will  be  seen  that  the  fourth  enlarge- 
ment had  actually  been  made  at  the  time  the  decree  was 
rendered,  though  the  increased  supply  of  water  thus  secured 
had  not  been  applied  to  a  recognized  use.  An  opportunity 
and  a  right,  however,  were  given  to  the  owner  of  the  canal, 
or  other  interested  party,  within  a  reasonable  time,  by  proper 
application,  to  present  proof  of,  or  disprove,  the  actual  appli- 
cation of  the  enlarged  supply  of  water  to  a  beneficial  use, 
when  the  original  decree  would  be  supplemented  and  per- 
fected to  comply  with  the  facts.  Based  upon  this  express 
order  of  the  court,  and  in  virtue  of  the  irrigation  statutes  so 
providing,  such  application  for  further  proceedings  was  made, 
and  thereupon  an  order  of  the  court  was  entered  in  March, 
1883,  for  the  further  hearing  of  evidence;  and  on  the  11, 
of  April,  1884,-  a  supplemental  decree  of  the  district  court 
was  entered,  the  portions  of  which  that  are  material  to  the 
present  discussion  are  as  follows : 

"  It  is  •  •  •  decreed  that  everything  in  this  decree  shall 
be  subject  to  the  provisions  of  the  original  decree  in  said 
matter,  as  to  everything  that  is  and  as  to  everything  that  is 
not  decided  in  this  decree." 

The  .taking  of  the  additional  evidence  in  this  further  pro- 
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ceeding  aecessitatecl  a  Teniunbering  o£  the  priorities,  as  Ttell 
as  certain  changes  in  other  respects.  That  portion  of  the 
supplemental  decree  affecting  the  Larimer  and  Weld  Irri- 
gation Company  is  as  follows : 

"  No.  Nine. 
"  Larimer  and  Weld  Irrigation  Canal. 

"  That  the  work  referred  to  in  the  ordinal  decree,  on  the 
completion  of  which  said  ditch  should  be  entitled  to  prior- 
ity No.  79  in  paid  decree,  has  been  completed,  and  that,  by 
reason  tiiereof ,  said  ditch  is  now  entitled  to  priority  No.  88  of 
the  new  numbering,  dating  in  the  month  of  September,  1878, 
and  that  the  present  dimensions  of  said  ditch  are  28  feet  in 
width  on  the  bottom  with  a  berme  5  feet  wide  on  each  side 
so  as  to  carry  a  flow  of  5  feet  in  depth  in' all,  and  so  built  aM 
to  have  a  section  area  of  180  feet,  with  a  grade  of  2  and  4/10 
feet  per  mile,  and  that  there  be  allowed  to  flow  in  said  ditch 
on  all  of  its  priorities  bo  much  water  as  it  will  carry  with  the 
dimensions  above  given,  computed  at  7  20  cubic  feet  of  water 
per  second  of  time." 

The  contention  of  the  appellant  is  that  the  capacity  of  the 
Larimer  and  Weld  canal,  as  determined  by  the  original  de- 
cree, was  not  supported  by  the  evidence,  and  so  far  as  tlie 
decree  referred  to  the  last  enlargement,  when  construed  in 
connection  wiUi  the  irrigation  statutes,  was  merely  interloc- 
utory and  conditional,  and  left  the  whole  subject  of  the  amount 
of  the  appropriation  and  every  matter  pertaining  thereto, 
open,  unsettled,  contingent  and  uncertain. 

It  is  further  claimed  that  section  3403  of  MUls'  Annotated 
Statutes  (which  is  the  law  governing  this  matter)  does  not 
empower  the  court  to  determine  the  carrying  capacity  of  a 
ditcbor  an  enlaigement,  unless  an  appropriation  of  the  water 
had  then  been  actually  made,  and  that  such  ascertainment  in 
the  original  decree,  therefore,  is  of  no  effect.  It  is  further 
contended tiiat  the  decree  of  1882,  if  the  carrying  capacity  of 
the  canal  was  properly  determined,  meiged  in,  and  was  super- 
seded by,  the  second  decree  of  1884.    Therefore,  it  is  said, 
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that  after  the  new  decree  was  entered,  the  former  waa  of  no 
further  force,  and  bj  the  latter  decree  the  capacity  of  the 
canal  was  erroneously  computed ;  and,  as  attempted  to  be 
fixed,  must  yield  to  other  data,  contained  in  the  decree,  es- 
tablishing the  physical  dimenaions  of  the  canal.  It  is  also 
iir^ed  that  the  canal  has  been  greatly  enlarged  since  the 
decrees  were  rendered. 

Upon  the  other  hand,  the  contention  of  the  appellees  is 
that  the  two  degrees  supplement  each  other,  and  together 
constitute  the  measure  of  the  rights  of  the  parties ;  and  that 
thereby  the  defendant  irrigation  company  has  a  priority  over 
the  plaintiff  of  720  cubic  feet  of  water  per  second  of  time, 
and  that  no  subsequent  enlargements  have  been  made. 

Under  the  theory  of  the  plaintiff,  a  large  volume  of  evi- 
dence was  introduced,  including  all  of  the  evidence  that  was 
submitted  to  the  referees  prior  to  the  adjudication  of  1882  and 
which  was  before  the  district  court  as  the  basis  for  the  first 
decree,  and  testimony  of  witnesses  first  taken  upon  the  trial  of 
the  case,  for  the  purpose  of  showing,  among  other  things,  that 
the  original  evidence  did  not  warrant  so  large  a  quantity  of 
water  as  the  decrees  specified  ;  and  that  a  ditch  of  the  phy- 
sical dimensions  described  in  the  decree  could  not  carry  720 
cubic  feet  of  water  per  second  of  time.  Much  evidence 
was  directed  to  the  point  that  by  reason  of  enlargements  of 
the  ditch  made  at  various  times  since  the  entry  of  the  second 
decree,  the  capacity  of  the  canal  had  so  been  increased  as  to 
permit  its  owner  to  obtain  more  water  than  or^inally  the 
canal  would  carry. 

Whatever  be  the  declared  object  of  the  appellant  in  this 
suit,  it  is  manifest  that  it  can  be  attained  only  by  treating 
this  action  as  one  for  the  review  of  the  decrees,  in  evidence, 
for  mere  error  of  the  trial  court,  long  after  appellant's  statu- 
tory time  for  a  review  in  the  district  court,  and  an  appeal  to 
this  court,  has  expired ; — unless  we  place  upon  the  decrees 
the  construction  which  appellant  asks.  But  its  contention, 
in  this  respect,  is  altogether  untenable. 

By  its  expi-ess  terms  the  decree  of  April,  1884,  was  in- 
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tended  as  merely  supplemental  to  that  of  April,  1882,  and 
the  two,  taken  together,  constitute  the  decree  in  the  case. 
By  section  2403  of  Mills'  Statutes,  one  of  the  things  which 
the  court  was  required  to  do  was  to  determine  the  carrying 
capacity  of  the  ditch,  if  the  evidence  contained  suf&cieut 
data,  not  only  by  original  construction,  but  the  increased 
capacity  occasioned  by  each  enlargement.  The  decree  of 
1882  expressly  declares  that  the  fourth  enlai^ement  had 
been  completed  at  the  date  of  the  decree,  and  that,  by  virtue 
of  this  enlargement,  the  entire  carrying  capacity  of  the  ditch 
was  720  cubic  feet  per  second  of  time.  But  if  this  fact  had 
not  been  determined  and  estalJished  by  the  former  decree, 
the  second  decree  of  1884  coo&rms  the  prior  findings  as  well 
as  the  former  decree,  and  expressly  declares  that  the  capacity 
of  the  ditch  was  computed  at  720  cubic  feet.  So,  whether 
the  rigbta  of  the  parties  here  depend  upon  the  former,  or  the 
latter,  decree,  or  upon  both  taken  as  one  completed  decree, 
the  priority  of  the  Larimer  and  Weld  canal  is  Exed  at  720 
cubic  feet. 

By  a  somewhat  ingenious  argument  counsel  for  appellant 
insist  that  the  ascertainment  of  the  carrying  capacity  of 
this  ditch,  as  expressed  in  the  decree,  is  not  reejudU-ata,  and 
is  of  less  dignity  and  importance  than  is  the  determined 
physical  dimensions ;  and  that  it  must  yield  to  such  other 
ascertainment  of  superior  rank  concerning  physical  dimen- 
sions. It  is  said  to  be  a  mere  matter  of  computation  from 
these  other  data,  and  that,  under  the  latest  approved  formula 
for  ascertaining  the  carrying  capacity  of  water  in  ditches 
and  canals,  the  computation,  as  originally  made  by  the  court, 
was  erroneous,  and  that  the  specified  quantity  should  be 
much  less. 

It  must  be  remembered  that  the  present  action  is  not  for 
the  purpose  of  reforming  the  decree  upon  the  ground  of  nus- 
take  or  fraud,  or  any  other  recognized  ground,  but  that  it  is 
in  the  nature  of  a  collateral  attack  upon  the  decrees  after 
the  statutory  time  for  their  reformation  or  review  in  the 
court  of  original  jurisdiction,  upon  the  same  or  additional 
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testimony,  has  long  gone  by,  and  when  the  right  of  appeal  ia 
also  lost  by  lapse  of  time.  The  present  action  cannot  be 
allowed  to  usurp  the  function  of  an  appeal  or  writ  of  error, 
and  thus  secure  a  correction  or  reformation  of  the  decree, 
because  of  some  erroneous  calculation  of  the  district  court. 
If  a  mistake  was  made  by  the  court  in  computing  the  capac- 
ity of  the  ditch,  such  a  mistake  cannot  be  corrected  in  this 
proceeding.  The  capacity  is  res  Judicata,  as  much  as  is  any 
other  fact  which  the  special  statute  requires  the  court  to 
determine.  New  Mercer  J).  Co.  v.  Armtlrong,  21  Colo.  357. 
But  if  we  should  adopt  appellant's  views  and  hold  that, 
under  these  decrees,  the  carrying  capacity  of  the  canal  was 
still  open  to  adjudication,  and  that  the  court,  in  the  present 
action,  might  determine  the  same,  tlie  evidence  before  us 
would  not,  at  this  late  period,  justify  the  reduction  asked, 
From  the  testimony  of  Prof,  Carpenter  it  would  appear  that 
the  latest  approved  and  most  trustworthy  teat  for  ascertain- 
ing the  carrying  capacity  of  streams  and  canals  is  that  known 
as  Ganguillet  and  Kuttcr's.  By  the  application  of  their  for- 
mula, a  ditch  of  the  theoretical  dimensions  specified  in  the 
decree  will  not,  so  Prof.  Carpenter  testifies,  carry  more  than 
about  560  cubic  feet  of  water  per  second  of  time ;  at  least, 
his  computation  so  resulted.  It  is  in  evidence,  however, 
that  in  accordance  with  a  formula  that  was  in  general  use  in 
this  state  at  the  time  the  decrees  were  rendered,  the  compu- 
tation, as  determined  by  the  decree,  was  substantially  cor- 
rect, and  it  further  appears  that  no  two  computations  are 
ever  the  same,  even  with  the  same  formula.  Hydraulics  is 
said  to  be  one  of  the  most  complex  of  sciences.  Under  the 
title  hydromechanics,  at  p.  494,  vol.  12,  of  tiie  Encyclopedia 
Britannica,  &s  well  as  from  Prof.  Carpenter's  testimony,  it 
seems  that  in  the  formula  used  by  the  latter  in  estimating  the 
capacity  of  the  canal,  n  represents  the  coefficient  of  roi^h- 
ness.  Without  going  into  this  technical  and  scientific  sub- 
ject at  any  length,  it  is  sufficient  merely  to  say  that  the 
mathematical  value  of  this  element  varies  with  different  con- 
ditions from  .010  to  .085.     The  formula  is  confessedly  em- 
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pirical  and  not  Btricdj  scientific ;  it  has  not  been  adopted 
by  our  statutes  or  by  the  courts  as  a  rule  of  evidence,  or  as 
the  exclusive  test  for  ascertaining  the  canyii^  capacity  of 
ditches. 

The  testimony  upon  this  point  is  in  substantial  conflict; 
so,  also,  is  there  a  substantial  conflict  in  the  testimony  as  to 
the  enlargement  of  this  canal  after  the  two  decrees  were  ren- 
dered, and  as  to  the  amount  of  water  which  the  canal  at 
various  times  since  its  construction  has  actually  carried.  In 
accordance  with  some  of  the  testimony,  it  appears  that,  as  a 
matter  of  fact,  the  ditch  has  at  different  times  carried  even 
more  than  the  amount  of  water  for  which  the  decree  was 
rendered.  There  is  no  serious  contention  by  appellant  that 
there  has  been  any  abandonment  by  appellee  company  of 
any  of  the  waters  which  the  decrees  have  awarded  it;  but  if 
the  point  was  urged,  we  would  unhesitatingly  affirm  the 
finding  of  the  trial  coui't  that  proof  of  abandonment  was  not 
made  out. 

Such  being  our  ruling  upon  the  priorities  of  the  reservoirs, 
and  such  being  our  construction  of  the  decrees  in  this  case, 
and  holding,  mi  did  the  trial  court,  that  they  determine  the 
priorities  attaching  to  the  canal  and  the  ditch,  and  that  they 
a^vard  to  the  canal  of  the  defendant  irrigation  company  a 
priority  of  720  cubic  feet  of  water  per  second  of  time  ahead 
of  any  priority  belonging  to  the  ditch  of  the  plaintiff  com- 
pany, and  it  also  appearing  that  if  the  entire  question  were 
reopened  at  the  instance  of  the  plaintiff,  there  is  not  in  the 
record  sufficient  evidence  to  justify  a  reduction  of  this  quan- 
tity, it  follows  that  the  decree  should  be  affirmed  in  all  re- 
spects as  entered  by  the  district  court. 

Jiffirmeii. 

UPON  BEHEAGING. 

Me.  Justice  Campbell  delivered  the  opinion  of  the  court. 

A  rehearing  upon  both  branches  of  this  case  has  been 
allowed.     Additional  counsel  have  favored  us  with  elaborate 
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written  and  oral  argumente.  While  the  former  argumente 
upon  the  main  propositions  have  been  cast  in  new  settings, 
and  in  some  respects  ui^ed  with  greater  vehemence  and  more 
Buperlativea, — with  the  exception  of  an  attempt  by  appellant 
to  change  position  in  some  particulars, — neither  aide  has 
presented  any  questions  that  were  not  thoroughly  ai^ed  and 
considered  at  the  original  hearing. 

One  of  appellant's  new  counsel  opens  his  brief  with  the 
following  statement:  "It  is  the  belief  of  many  members 
of  the  profession  that  an  application  for  rehearing  cannot 
succeed  unless  the  error  of  the  court  is  suggested  in  terms 
of  such  modest  contention  as  to  amount  almost  to  an  apol- 
ogy and  with  plausible  avenues  of  retreat,  should  the  error 
be  made  apparent.  With  that  belief  we  do  not  agree,  nor 
are  we  disposed  to  adopt  the  method  of  argument  which 
it  requires," 

Our  experience,  based  upon  an  examination  of  many  such 
applications,  would  not  lead  us  to  suspect  that  such  belief 
was  widespread,  or  had  effected  permanent  lodgment  in  the 
minds  of  many  of  the  profession.  Certainly,  in  the  case  at 
bar,  while  counsel  has  observed  tiiat  respect  for  the  court 
which  is  fitting,  he  has,  in  his  argument,  left  no  room  for 
doubt  as  to  his  own  notion  of  the  method  of  argument  to 
pursue,  and  if  that  ai^ument  is  given  the  we^ht  which  it  is 
assumed  to  possess,  there  is  left  for  the  court  no  avenue  of 
graceful  retreat. 

Firgtf  as  to  the  ditch  and  canal  priorities :  Complaint  is 
made  because,  in  the  opinion,  we  treated  this  action  as  in 
the  nature  of  a  collateral  attack  upon  the  ditch  decrees. 
Counsel  now  say  its  object  was  to  correct  the  decree  in  ques- 
tion on  the  ground  of  a  mistake  of  the  court  in  computing 
the  quantity  of  water  appropriated  by  Uie  owner  of  the  Lar- 
imer and  Weld  canal. 

That  we  were  justified  in  our  characterization  Is  apparent 
from  the  complaint  itself ;  but,  if  we  were  mistaken  in  this 
respect,  counsel  for  appellant  fell  into  the  same  error,  lor  in 
his  orifi^nal  brief  he  says  that  *'  the  complaint  was  a  bill  in 
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equity,  in  the  nature  of  a  Ml  of  peace  •  •  •  and,  particu- 
larly, to  obtwi  judicial  determination  of  the  respective  rights 
of  the  corporation  litigants  to  divert  water  from  the  Cache 
la  Poudre  river,  both  for  direct  irrigation,  and  for  ator^e  in 
reservoirs." 

Since  the  proceedings  in  question  were  instituted  and  pros- 
ecuted to  obtain,  and  the  decrees  therounder  resulted  in,  a 
judicial  determination  of  the  same  rights  which  the  plaintiff 
seeks  here  to  readjudicate,  we  said  then,  and  now  say,  that 
this  is  a  collateral  attack.  The  appellant,  after  once  stating 
what  the  object  of  his  action  was,  should  not  complain  if  we 
adopt  his  own  definition.  But  if  a  pai-ty  should  be  per- 
mitted thus  to  shift  bis  position,  and  if  we  were  to  assume 
with  him  that  the  complaint  pleads  a  mistake  as  the  equi- 
taUe  cause  of  action,  we  proceed  to  an  examination  of  the 
record  upon  that  hypotbeeia. 

Among  the  findings  of  the  district  court  were  the  physical 
dimensions  of  the  canal  and  the  quantity  of  water  appropri- 
ated. Counsel  say  that  by  the  latest  and  most  approved  test 
a  canal  of  such  ascertained  dimensions  is  incapable  of  carry- 
ing such  computed  capacity. 

In  mtch  Co.  V.  Ditch  Co.,  22  Colo.  115,  it  was  ruled  that 
in  a  decree,  like  that  under  consideration,  one  of  the  things 
to  be  embodied  therein  is  the  quantity  of  water;  hence, 
when  once  ascertained,  it  is  re»  Judieitta.  Counsel  now  seize 
upon  this  declaration  and  say  that  the  physical  dimensions 
of  the  ditch  are  likewise  to  be  determined ;  and  taking  thei^e 
dimensions  as  one  verity,  we  have,  it  is  said,  in  the  same 
decree  two  verities  absolutely  inconsistent  with  each  other. 
Both  cannot  be  true ;  one  must  be  false ;  which  shall  be 
upheld,  which  rejected?  Having  propounded  this  query  to 
US,  counsel  proceed  to  answer  it  for  themselves  by  rejecting 
the  computed  quantity  as  of  less  dignity,  because,  they  say, 
it  is  the  result  merely  of  a  mathematical  calculation  based 
upon  an  absolute  and  fixed  verity,  viz :  physical  dimensions. 

We  observe,  first,  that  the  statute  requires  the  court  in 
its  decree  to  set  forth  the  quantity  of  water  appropriated. 
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describing  such  amount  in  cubic  feet  per  second  of  time,  if 
the  evidence  shall  show  sufficient  data  to  ascertain  the  same. 
If,  however,  such  data  are  not  in  the  evidence,  then,  in  lieu 
of  the  quantity,  the  decree  must  set  forth  the  width,  depth 
and  grade  of  the  ditch,  and  tuck  other  detcription  as  will  moit 
certainly  and  convenientlt/  show  $aid  amount.  If  sufficient 
data  are  at  hand,  as  they  were  in  this  case,  physical  dimen- 
sions are  not  required.  In  this  there  is  the  implication  that 
physical  dimensions  alone  are  not  sufficient  data  from  which 
to  ascertain  the  quantity ;  other  description,  other  data  enter 
into  the  problem.  This  decree  contains  both  the  quantity 
in  cubic  feet  and  physical  dimensions ;  and  it  might  be  argued 
that  the  contingency  under  which  the  court  might  ascertain 
dimeusions  not  having  happened,  the  ascertainment  of  the 
latter  was  unauthorized,  and  that  only  the  quantity  ascer- 
tained was  a  judicial  verity.  At  least,  it  would  seem,  coun- 
sel have  not  correctly  stated  the  proposition,  and  the  premises 
laid  down  in  the  foregoing  argument  are  not  strictly  correct, 
and  their  reasoning  not  conclusive.  But  interesting  as  may 
be  the  question  which,  if  either,  of  these  two  alleged  verities 
ia  of  the  higher  rank,  the  requirements  of  this  case  do  not 
call  for  its  resolution.  Involved  in  appellant's  argument  is 
the  assumption  that,  if  we  use  this  new  test,  the  calculation 
as  made  by  the  district  court  is  erroneous.  In  the  formula 
commonly  designated  as  Kutter's  the  value  of  "  n,"  the  coef- 
ficient of  roughness,  which  is  one  of  the  most  important  Ac- 
tors, varies  under  different  conditions.  Where  the  ditch  is 
smooth,  with  no  obstructions  in  it,  with  but  few  and  well 
rounded  curves,  with  banks  and  bottom  hard  and  well  packed, 
it  has  one  value;  where  its  surface  is  rough,  covered  with 
grass,  weeds  or  other  obstacles  that  naturally  accumulate 
in  the  use  of  the  ditch,  with  numerous  and  sharp  curves, 
this  value  is  different.  The  alleged  proof  of  the  erroneous 
calculation  is  found  in  the  testimony  of  Prof.  Carpenter 
that  from  two  measurements  or  experiments  made  by  him, 
he  so  determined.  But,  as  stated  in  the  original  opinion, 
we  think  it  clear  from  his  testimony  and  tJiat  of  other  witf> 
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Desaea  as  to  this  point,  and  from  what  the  authorities  say  of 
the  value  and  accuracy  of  this  formula  that  thereunder  sub- 
stantially the  same  result  might  be  reached  as  that  arrived 
at  by  the  trial  court  imder  another  formula.  At  any  rate,  it 
is  not  made  clearly  to  appear  by  this  record  that  a  different 
result  would  necessarily  follow  i£  this  new  formula  should 
be  used. 

Howerer  this  may  be,  it  is  altogether  sufficient  for  the 
purposes  of  this  case  to  say  that,  when  this  decree  was  en- 
tered, the  computation  of  the  court  was  made  under  a  test, 
or  formula,  then  in  general  use  in  this  state  and,  as  the  evi- 
dence tends  to  show,  recognized  as  the  most  accurate  then 
employed;  and  that  said  computation  upon  that  basis  is 
correct. 

This  is  by  no  means  a  case  where  the  decree  on  its 
face  shows  that  a  formal  or  clerical  error  as  to  calculation 
was  committed.  The  claim  is  not  that  the  court  erred  in 
making  the  computation  from  the  formula  which  it  used, 
hut,  on  the  contrary,  the  mistake  complained  of  consists 
in  the  use  of  a  wrong  formula,  and  in  not  selecting  the 
one  which,  as  is  said,  has  since  been  discovered  and  found 
to  be  more  accurate.  It  seems  clear,  however,  whet's  the 
issues  are  framed  with  that  object  in  view,  that  such  a  mis- 
take cannot  be  corrected.  If  so,  it  would  permit  a  court, 
not  upon  a  review  in  appellate  proceedings,  but  in  a  direct 
proceeding,  to  overturn  a  decree  because,  upon  fuither  con- 
sideration, and  in  the  light  of  new  evidence,  the  court  thought 
a  different  conclusion  should  have  been  reached.  If  we 
should  now  correct  the  decree  of  1882  for  the  reason  urged, 
then  at  the  end  of  the  next  decade  there  may  be  evolved  a 
new  method  of  determining  the  carrying  capacity  of  ditches 
giving  even  more  accurate  results  than  under  the  Kutter 
formula,  and  in  an  action  then  brought  to  correct  the  mis- 
take made  by  us  now  in  applying  the  Kutter  test,  the  court 
must  set  aside  our  decree  and  enter  a  new  one,  and  so  there 
would  be  no  end  to  the  litigation,  provided  new  and  more 
accurate  tests  are  discovered.    Union  M.  ^  M.  Co.  v.  Dar^ 
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berff,  81  Fed.  Rep.  73,  116,  ia  an  iastnictive  case  upon  this 
point,  and  is  squarely  ^^inst  appellant. 

We  conclude  the  dLjcusBion  of  this  branch  of  the  case  by 
remarking  that  coiinsers  entire  attack  upon  this  decree  is  an 
attempt,  only  partly  disguised,  under  tiie  pretense  of  cor- 
recting a  mistake  therein,  at  this  late  day  to  reopen  and 
readjudicate  the  relative  rights  of  ditch  owners  whose  pred- 
ecessors in  intereBt  were  partiw  to  the  proceedings  in  which 
the  decree  determinii^  these  rights  was  rendered ;  and  therein 
consists  the  fundament^  error  in  much  of  their  argument. 
This  attempt  is  the  more  clearly  apparent  when  we  find  that, 
with  much  apparent  earnestness,  they  aver  that  it  is  of  com- 
mon knowledge  that  these  early  decrees, — entered  when  law- 
yer and  layman  were  in  doubt  as  to  the  meaning  of  the 
recently  enacted  law,  and  when  knowledge  of  irrigation  was 
limited, — awarded  to  the  ditches  a  greater  quantity  of  water 
tiian  they  were  entitled  to,  or  could  carry.  That  since  that 
time  many  of  the  statutory  obscurities  have  been  elucidated 
by  legislative  amendment  and  judici^  decision,  and  the  sci- 
ence of  irrigation  has  greatly  developed.  That  among  the 
discoveries  made  is  t^e  fact  that  the  carrying  capacity  of 
ditches  can  now  be  more  accurately  determined  than  formerly. 
In  view  of  these  considerations,  counsel  ask  us  arlntrarily, 
as  we  think,  to  correct  these  early  mistakes ;  — their  client 
and  its  grantors  not  having  availed  themselves  of  the  relief 
which  could  be  awarded  under  the  statute  had  a  review  been 
seasonably  asked,  or  an  appeal  taken. 

As  an  illustration  that  courts  avail  themselves  of  the  lat- 
est developments  of  science,  we  are  admonished  that  the 
science  of  operating  a  railroad  is  of  constant  growth  and  ex- 
pansion, and  that  in  actions  sounding  in  damages  for  pei^ 
soual  injuries,  involving  the  correlative  duties  of  master  and 
servant,  the  court  constantly  takes  notice  of  these  advances, 
and  so  modifies  and  expands  old  rules  to  conform  to  new 
processes  and  to  meet  new  conditions.  So  we  are  asked  in 
the  decision  of  this  controversy,  in  determining  whether  the 
district  court  erred  in  computing  the  capacity  of  the  Lari- 
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mer  and  Weld  canal,  to  apply  to  that  question  a  test  or  for- 
mula that  is  said  to  have  come  into  general  use  since  the 
district  court  had  occasion  to  determine  what  waa  a  proper 
test. 

The  illustration  from  railroading  waa  unfortunate  for  the 
appellant,  for,  as  ia  well  said  by  counsel  for  appellee,  while 
courts  do  avail  themselves  of  new  processes  and  new  discov- 
eries in  all  branches  of  science  and  apply  them  to  new  cases 
as  they  arise,  they  do  not,  in  a  direct  proceeding,  open  up 
solemn  judgments,  rendered  upon  competent  and  proper  tes- 
timony, for  the  purpose  of  setting  aside  a  calculation  or  a 
deduction  therein  made  by  the  trial  court,  based  upon  ligiti- 
mate  testimony,  and  substitute  therefor  a  dlSeient  conclusion 
merely  because  subsequent  discoveries  in  some  science  or 
art  would  seem  to  require  it.  In  a  new  case  upon  the  same 
facts,  or  in  the  former  case  had  such  later  facts  then  been  in 
evidence,  the  question  is  entirely  different.  So,  here,  this 
dit«h  decree  cannot  be  reopened  to  correct  an  alleged  mis- 
take made  in  the  calculation  of  the  quantity  of  water  appro- 
priated, based  upon  a  formula  which  the  evidence  then 
established  to  be  the  moat  correct  in  general  use,  because, 
as  Uie  result  of  later  investigations,  another  test  has  been  dis- 
covered, said  to  give  more  accurate  results.  And  if  this 
Kutter  formula  was  then  known  and  not  used  by  the  court, 
we  must  presume  that  it  was  the  finding  and  judgment  of 
the  court  that  the  one  that  was  used  waa  more  accurate.  In 
either  case  the  decree  cannot  be  disturbed. 

In  passing  upon  the  reservoir  rights,  the  appellant  com- 
plains that  this  court  in  its  opinion,  as  well  as  the  district 
court  in  its  findings,  entirely  ignored  the  decree  of  the  dis- 
trict court  of  Larimer  county  of  March,  1885,  in  which,  it  is 
claimed,  there  was  decreed  to  the  appellant's  various  reser- 
voirs certain  priorities  of  the  same  date  as  that  awarded  to 
its  canal.     In  this  great  injustice  is  aaid  to  have  been  done. 

It  is  true  that  the  opinion  states  that  the  reservoirs  in 
question  were  unaffected  by  any  decrees  of  the  court,  as 
the  reservoirs  were  built  after  the  decrees  were  rendered. 
Vol.  xxtt — 22 
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Though  the  decree  of  1885  was  ignored  as  a  material  ques- 
tion in  the  case,  it  was  by  no  means  overlooked.  That  decree, 
in  one  clause,  purports  to  award  certain  priorities  to  the  r»- 
ervoira  of  appellant,  which,  taking  that  one  portion  by  itself, 
apparently  makes  them  superior  to  that  of  the  defendant 
reservoir  company.  That  we  had  abundant  reason  for  our 
statement  will  now  be  shown  from  the  record,  even  though 
the  efEect  be  to  prolong  the  opinion. 

In  his  original  brief  filed  in  this  court  the  counsel  of  appel- 
lant, who  also  tried  this  case  in  the  district  court,  in  sum- 
marizing his  ai^ument  on  the  reservoir  priorities  concludes 
with  this  statement; 

"  In  the  foregoing  deductions  from  the  evidence,  we  have 
said  nothing  concerning  the  decree  of  1885,  adjudicating 
that  the  Larimer  county  ditch  (appellant's  grantor)  had  a 
right  to  use  its  priority,  dating  from  1881,  to  fill  Long  Pond ; 
nor  have  we  referred  to  the  fact  that  water  had  been  stored, 
to  some  extent,  in  Long  Pond  during  the  'SOs,  by  appellant's 
grantor.  We  do  not  need  to  rely  on  any  claim»  bated  on  the 
decree  of  1885,  or  any  exereiie  of  rightt  under  that  decree  hg 
the  old  company.  We  do  call  attention  to  the  point,  how- 
ever, that  if  a  non-use  of  any  excess  over  560  cubic  feet  per 
second,  by  the  Larimer  and  Weld  Irrigation  Company,  for 
irrigating  purposes,  from  April  11, 1884,  to  June  20, 1893, — 
a  period  of  nine  years, — did  not  constitute  an  abandonment 
of  any  pretended  rights,  based  on  a  computation  in  the  decree 
of  1884,  then  a  failure  to  beneficially  use  water  stored  in 
Long  Pond,  between  October  30, 1885,  and  May,  1892,— a 
period  of  only  six  and  a  half  years, — did  not  constitute  an 
abandonment  of  any  rights." 

The  zeal  of  counsel  to  claim  under  this  decree,  and  thus 
shift  the  former  position,  is  bom  since  our  original  opinion 
was  handed  down ;  for  a^i  we  therein  held  in  favor  of  the 
defendant  reservoir  company,  under  the  evidence  upon  the 
issue  of  diligence  in  construction,  they  now  seek  to  escape 
the  effect  of  that  holding  by  claiming  under  a  prior  decree. 

But  if  the  appellant's  own  concession  in  ai'gument,  as 


b,  Google 


1897.]  Water  Co.  t.  Ibbigation  Co.  889 

above  quoted,  does  not  work  an  estoppel  to  allege  the  con- 
trary, the  record  itself  otherwise  funushes  most  ample  au- 
thority for  disregarding  the  decree.  Its  complaint,  by  which, 
of  course,  appellant  is  bound,  does  not  predicate  any  righte 
upon  this  decree,  but  only  upon  the  fact  that  appropriations 
of  water  for  its  reservoirs  were  perfected  prior  to  the  incep- 
tion of  defendant's  rightu.  Turning  to  the  evidence,  we 
Jind  that  no  pretense  is  niade  that  the  reservoiis  were  com- 
pleted, or  appropriations  of  water  therefor  perfected,  prior 
to  1892.  A  sworn  statement  was  filed  October  10, 1892,  by 
the  appellant  company  under  section  2265,  Mills'  Ann.  Stats. 
(Gen.  Stats,  sec.  1720)  wherein  is  not  only  no  claim  of  pri- 
ority for  any  of  the  reservoirs  under  any  deciee,  or  any  ref- 
erence thereto,  but  the  priority  of  all  is  claimed,  by  way  of 
relation  only  to  the  date  when  the  work  of  construction  was 
begun  in  the  month  of  September,  1891. 

Referring  again  to  the  proceedings  terminating  in  the 
decree  of  1885,  there  is  no  finding  of  fact  by  the  court,  or 
recital  in  its  decree,  that  these  reservoirs  at  the  time  were 
completed,  or  that  water  had  ever  been  stored  therein. 
Upon  the  contrary,  it  is  clear  from  the  entire  record  in  the 
case  that  neither  in  the  decree  of  1885,  nor  in  the  preliminary 
or  conditional  decree  entered  in  1882,  was  there  ever  any 
intention  to  award  any  priority  to  the  reservoirs  of  appellant, 
unless  completed  within  a  reasonable  time.  These  decrees 
must  be  taken  together,  and  every  part  thereof  must  be  con- 
sidered. By  section  6  of  the  decree  of  1882  (which  decree,  by 
express  recital  to  that  effect  in  the  decree  of  1885,  is  made 
part  of  the  latter),  pleaded  by  appellant  itself,  it  is  expressly 
declared  that  its  provisions  should  not  apply  to  any  ditches, 
canals,  or  reservoirs  completed  after  the  closing  of  the  testi- 
mony in  that  proceeding;  and  it  was  further  provided  that 
the  decree  should  apply  only  to  such  as  were  finished  before 
the  decree  itself  was  entered.  So  we  conclude  that  the 
decree  of  1885,  taken  in  connection  with  that  of  1882  as 
should  be  done,  rightly  interpreted,  did  not  award,  and  did 
not  purport  to  award,  to  these  reserviors  any  priority  prior 
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to  their  appropriation  of  water  and  their  completion  within 
a  reasonable  time,  and  then  by  relation  to  date  as  of  the  begin- 
ning of  the  work  of  construction.  If,  Eowever,  it  did,  other 
facte  in  this  record  show  that  the  reservoirs  themselves  were 
never  completed  until  some  time  in  ihe  year  1893;  that 
practically  they  were  not  used  for  storage  purposes  until 
that  time.  These  &ct>s,  coupled  with  the  sworn  statement 
filed  in  October,  1892,  by  their  owner  that  work  was  begun 
on  them  in  September,  1891,  and  the  priority  claimed  only 
from  that  date, — constitute,  as  pleaded  by  the  defendants, 
virtually  an  abandonment  by  appellant  of  any  alleged  priority 
secured  by  the  decree  by  expressly  making  the  inception  of 
its  right  date  when  work  began,  long  after  the  decree  was 
entered. 

The  record  also  shows  beyond  any  serious  controvei^y  that 
the  chief,  if  not  the  only,  issue  at  the  time  of  the  trial  as  to 
these  reservoirs  was  as  to  the  diligence  employed  by  the  de- 
fendant reservoir  company  in  completing  its  work.  Counsel 
on  both  sides  thus  tried  the  case,  and  the  evidence  was  di- 
rected almost  exclusively  to  that  issue;  and  the  parties 
should  be  held  to  the  case  as  thus  made. 

Appellant,  however,  for  the  purposes  of  the  argument, 
conceding  our  statement  to  be  true,  further  contends  that, 
under  the  evidence  produced  at  the  trial  upon  this  issue,  t^e 
findings  of  the  court  below  were  wrong,  and  should  be  set 
aside.  Courts  do  not  lay  down  a  general  rule  by  which,  in 
every  case,  due  diligence  may  be  determined ;  but  it  is  a 
question  of  iaet  depending  largely  upon  the  facts  and  circum- 
stances of  the  particular  case.  To  attempt  to  give  a  general 
dejinition  would  be  unwise,  and  we  do  not  deem  it  necessaiy 
to  this  case,  or  helpful  as  a  precedent,  to  give  in  detail  the 
facts  in  this  record.  We  content  ourselves  by  saying  that, 
after  a  very  careful  rereading  of  the  evidence,  we  are  satis- 
fied that  the  defendant  reservoir  company  observed  due  dili- 
gence in  completing  its  work,  and  that  the  findings  of  the 
trial  court  to  that  effect  are  sustained  by  the  evidence. 

What  to  us,  however,  is  the  most  plausible  aigument  made 
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in  support  of  the  appellant's  contention  that  its  reservoir 
priorities  are  superior  is  this :  Since  the  appellant  finished 
ita  reservoirs  before  the  defendant  reservoir  company  com- 
pleted its  work,  although  said  latter  company  first  began  the 
work  of  construction,  the  priority  of  the  defendant  may  not, 
by  relation,  take  effect  as  of  said  beginning,  because  the 
defendant  failed  to  file  its  map  and  statement,  as  provided 
by  section  2265  Mills'  Ann,  Stats,,  until  after  the  appellant 
had  made  its  filing,  entirely  finished  its  work  and  perfected 
its  appropriation.    The  statute  is  as  follows : 

**  Every  person,  association  or  corporation  hereafter  con- 
structing or  enlarging  any  ditch,  canal  or  feeder  for  any  ditch 
or  reservoir  for  irrigation  and  taking  water  directly  from  any 
natural  stream,  and  of  a  carrying  capacity  of  more  than  one 
cubic  foot  of  water  per  second  of  time,  as  so  constructed  or 
enlai^d,  shall,  within  ninety  days  after  the  commencement 
of  such  construction  or  enlargement,  file  in  the  office  of  the 
county  clerk  and  recorder  of  the  county  in  which  the  head- 
gate  of  such  ditch  or  feeder  may  be  situated,  and  also  in  the 
office  of  the  stat«  hydraulic  engineer,  a  map,  etc.,  showing 
certain  things,  •  "  •  If  such  statement  be  filed  within  the 
time  above  limited,  priority  of  right  of  way,  and  water  ac- 
cordingly, shall  date  from  the  day  named  as  tJie  day  of  com- 
mencing work,  otherwise,  only  from  the  date  of  the  filing  of 
the  same." 

The  appellee  contends,  inter  alia,  that  this  statute  is  inap- 
plicable to  the  ease  in  hand ;  yet,  if  so,  that  for  various  rea- 
sons it  is  unconstitutional. 

We  appreciate  the  difficulty  and  importance  of  the  ques- 
tions raised  as  to  tbc  constitutionality,  the  meaning  and 
effect  of  this  act ;  and  in  a  proper  case  would  not  hesitate  to 
determine  them.  But  in  the  view  we  take  of  this  case,  the 
constitutional  question  is  not  properly  before  us.  A  careful 
reading  of  the  act  shows  that  the  intention  of  the  general 
assembly  was  to  make  its  provisions  apply  only  to  ditches, 
canals  or  feeders  for  reservoirs  of  the  designated  capacity, 
taking  water  direetly  from  a  natural  stream.     Ditches,  etc., 
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taking  water  from  a  natural  stream  indirectly  through  some 
previously  confitnicted  conduit,  or  ditches  of  other  capacitieB, 
or  those  taking  water  from  an  artificial  stream,  fall  without 
its  provisions. 

Now  the  feeder  for  the  reservoir  begun  by  the  defendant 
reservoir  company  in  1890  was  not  intended  to,  and  does 
not,  take  water  direclly  from  the  Cache  la  Poudre  river,  or 
any  natural  stream,  but  its  head-gate  is  in  the  previously 
constructed  Larimer  and  Weld  canal  at  a  point  therein  situ- 
ate in  Weld  county.  The  head-^te  of  the  canal  itself  is  in 
Larimer  county.  These  facts  are  conceded  by  the  appellant 
when,  in  answer  to  a  contention  that  the  defendant's  filing 
of  the  map  in  Weld  county  was  a  compliance  with  the  act 
for  the  reason  that  the  head-gate  of  its  feeder  in  the  canal 
was  in  Weld  county,  its  counsel  replied  thereto  by  saying 
that  the  canal  is  an  artificial,  and  not  a  natural,  stream. 
Indeed,  it  may  well  be  said  tliat,  if  this  act  is  applicable,  the 
defendant  complied  therewith,  for  it  filed  its  map  and  state- 
ment in  that  county  in  which  the  head-gate  of  its  feeder  was 
situate.  But  we  say  that  the  defendant's  feeder  did  not 
take  water  directly  from  a  natural  stream ;  and  the  act  being 
penal  in  character,  its  scope  should  not  be  extended  to  in- 
clude feeders  or  ditches  that  are  not,  by  reasonable  construc- 
tion, within  its  provisions. 

If,  however,  it  be  said  that  defendant,  by  attempting  to 
file  its  map  thereunder,  recognized  the  applicability  of  the 
act  to  its  enterprise,  it  can  scarcely  be  seriously  argued  in 
one  breath  that  the  priority  of  the  defendant  is  lost  by  rea- 
son of  the  failure  to  comply  with  a  certain  act,  and  in  the 
next  breath  to  say  that  an  unsuccessful  attempt  to  comply 
with  its  provisions  estops  the  party  to  deny  its  appUcability. 
But  even  if  defendant  company  had  made  full  compliance 
with  this  act  by  filing  its  map,  and  even  though  counsel  on 
both  aides  concurred  in  holding  it  applicable  to  the  defend- 
ant's ditch,  this  would  not  bind  the  court  to  follow  their 
opinion  on  a  question  of  statutory  constmctiou. 

But  it  is  said  further  that  the  defendant  reservoir  cont- 
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panj  has  made  no  appropriation  of  water  for  reservoir  pur- 
poses from  tlie  natural  stream,  and  intended  to  take  none, 
bat,  on  the  contrary,  appropriated,  and  intended  to  appro- 
priate, only  the  excess  of  water  in  the  Larimer  and  Weld 
canal  when  not  required  by  its  owners  for  direct  irrigation. 
This  is  said  to  appear  both  from  the  pleadings  and  the  evi- 
dence. The  defendant's  answer  avers  directly  to  the  con- 
trary, and  distinctly  alleges  a  claim  of,  and  an  intention  to 
claim,  an  appropriation  both  of  such  excess  and  an  original 
appropriation  of  water  from  the  stream  itself,  and  the  evi- 
dence clearly  warrants  the  findings  of  the  trial  court  to  that 
effect. 

The  fact  that  the  head-gate  of  the  feeder  of  the  reser\-cir 
tapped  the  Larimer  and  Weld  canal,  and  not  the  stream 
itself,  is  by  no  means  conclusive  evidence,  even  if,  in  fact, 
it  is  any  evidence,  of  an  intention  not  to  make  an  appropri- 
ation of  the  water  of  the  natural  stream.  The  canal  is  not 
owned  by  the  defendant  reservoir  company,  yet  if  the  latter 
is  able  to  make  an  arrangement  with  the  owner  thereof, 
whereby  it  may  put  in  the  canal  a  head'^te  and  use  the 
canal  itself  as  a  conduit  for  carrying  water  directly  from  the 
stream  to  said  head-gate,  and  thence,  by  its  own  feeder,  carrj' 
the  water  of  the  stream  to  its  reservoir  for  storage  purposes, 
that  is  a  matter  of  contract  between  the  two.  Such  a  right 
might  be  acquired  by  condemnation  in  a  proper  case  (Mills* 
Ann.  Stats,  sec.  2263 ;  Gen.  Stats,  sec.  1718),  and,  of  course, 
by  contract.  We  perceive  no  reason  why  a  distinct  and  valid 
appropriation  of  water  from  the  natural  stream,  either  for 
direct  irrigation  or  for  storage  in  a  r^ervoir,  may  not  thus 
be  made.  Indeed,  section  2265  itself,  if  valid,  when  it  makes 
applicable  ita  provisions  only  to  ditches,  etc.,  of  a  certain 
carrying  capacity,  and  to  those  taking  water  directly  from  a 
natural  stream,  tacitly,  and  by  implication,  recognizes  tliat 
a  valid  and  original  appropriation  of  water  from  a  natural 
stream  itself  may  be  made  by  and  through  ditches  of  other 
carrying  capacities,  and  by  those  taking  water  indirectly 
therefrom.     The  feeder  constructed  by  the  defendant  not 


b,GoogIc 


844  Watbb  Co.  v.  Tenney.  [Sept.  T., 

Iwing  of  the  class  specliied  in  the  act,  ia  unaffected  by  its 
proviHions.  It  was  not  necessary,  therefore,  for  defendant 
to  file  a  map  and  statement. 

Many  other  propositions  have  been  discussed,  but  we  do 
not  consider  them  material  to  this  decision.  The  foregoing 
sufficiently  disposes  of  the  questions  necessary  to  be  deter- 
mined.    The  former  opinion  is  adhered  to. 


[Ho.  ssai.] 

Watbe  Supply  and  Storage  Co.  v.  Tennet  et  al. 

1.  Pleading. 

Error  committed  by  BtiUclogout  part  ol  reply  is  cured  bj  tlie  Introdnc- 
tioQ  in  evidence,  without  ubjecUon,  of  the  matters  attempted  to 
be  Bet  up  in  the  reply. 

2.  Dec  BEE — In  tk  urn  station. 

Id  a  proceeding  adjudicating  the  priorities  of  wat«r  rigbts,  a  decree 
yiaa  entered  containing  tliia  clause  :  "  When  said  ditch  and  reser- 
voirs are  iuily  completed,  if  there  shall  be  a  scarcity  of  watei-  so 
that  tliey  cannot  he  tilled,  then  the  right  to  the  full  use  of  said 
priority  in  said  ditch  and  reservoirs  shall  date  from  tlietime  of  their 
completion."  Held,  tbat  the  limitation  of  the  priority  to  the  com- 
ptetion  of  the  work  applied  to  the  ditch  as  well  as  to  the  feservolrs. 

3.  DKCBEK — AUTHOBITT  OP  COfHT. 

In  a  proceeding  to  adjudicate  priorities  to  use  of  water  under  our  Irri- 
gation statutes,  the  district  court  has  no  authority  to  give  any  defi- 
nite decree  in  favor  of  a  ditch  not  then  complete. 

A  decree  limiting  the  priorities  of  a  dihih  to  the  compleUon  of  the 
work,  pronounced  by  a  court  having  Jurisdiction  ot  the  subject- 
matter,  of  the  person,  and  to  enter  the  particnlar  judgment,  and 
not  appealed  from,  cannot  collaterally  be  attacked  and  set  aside, 
even  though  an  erroneous  conclusion  was  reached. 

B.    ESTOPPEI,. 

Evidence  examined  and  held  not  sufficient  to  create  an  estoppel. 

6.    COKPOBATK  POWEHS — WHO  MAT  QUESTION. 

The  power  of  a  new  company,  incorporated  to  obtain  an  additional 
water  supply  for  the  ownera  of  water  rights  in  a  cert^n  ditch,  to 
purchase  the  water  rights  ot  such  dttcb,  can  only  be  questioned  bj 

the  state. 
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7.  Rkhearimo. 

At  the  origlnitl  hearluK  both  p&rtJes  conceded  that  a  ceitain  decree  wai 
tbe  measure  tit  tbelr  respective  liglits.  At  the  rehe&ring  appel- 
lant wil]  not  be  permitted  to  ctaiuige  front,  and  attack  the  decree 
as  void. 

Appeal  from  the  Dittrict  Court  of  Larimer  Countif, 

This  action  was  institated  by  the  plaintiff  corporation 
(appellant  here)  to  restrain  the  defendant  water  commis- 
sioner and  the  defendant  company  (appellee)  from  divert- 
ing water  from  the  Cache  la  Poudre  river  for  the  defendant's 
North  Fork  ditch  until  after  the  Larimer  county  ditch, 
belonging  to  the  plaintiff,  received  itfi  alleged  earlier  appro- 
priation. Both  corporations  own  ditches  taking  water  from 
the  Cache  la  Poudre  river,  and  both  base  their  rights  upon 
a  decree  of  the  district  court  of  Larimer  county  of  date 
April  11,  1884,  which  was  rendered  in  proceedings,  duly 
instituted  under  the  irrigation  acts  of  1879  and  1881,  having 
for  their  object  the  adjudication  of  priorities  to  the  use  of 
water  for  irrigation  purposes  in  that  particular  water  district. 

To  the  proceedings  leading  up  to  the  decree  the  grantors 
respectively  of  both  of  the  corporation  litigants  were  parties. 
They  appeared  therein,  and  offered  evidence,  and  neither  of 
them,  nor  their  grantees,  have  in  any  way  soaght  to  have  a 
review  of  said  decree,  either  upon  the  same  or  additional 
evidence,  or  by  appeal,  within  the  time  fixed  by  the  statute 
governing  the  right  of  review  in  the  same,  or  in  the  appel- 
late, court.  So  no  question  arises  as  to  the  rights  of  those 
not  parties  to  this  decree. 

While  the  parties  here  rely  upon  the  decree,  the  present 
controversy  arises  chiefly  out  of  the  different  constructions 
which  they  put  upon  that  portion  of  it  adjudicating  the 
rights  of  tie  defendant  company's  diteh. 

As  an  amendment  to  its  answer,  tbe  defendant  company 
set  up  what  it  calls  a  fourth  defense,  in  which  it  is  alleged 
that  in  the  proceeding  heretofore  mentioned,  and  in  subse- 
quent proceedings  had  in  said  original  proceeding,  there  was 
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decreed  to  the  grantor  of  the  defendant.  The  North  Poudre 
Land  and  Canal  Company,  a  priority,  No.  97,  for  the  use  of 
water  to  the  amount  of  307  cubic  feet  of  water  per  second 
of  time,  dating  from  the  1,  day  of  February,  1880,  In  tlie  same 
proceeding,  it  is  alleged,  the  plaintiff  company's  grantor  also 
obtained  a  decree  by  which  it  was  ordered  that  said  grantor 
should  have  a  priority  to  the  use  of  water  from  the  same  river, 
to  the  amount  of  463  cubic  feet  per  second  of  time,  dating  from 
the  25,  day  of  April,  1881.  Therein  it  is  further  alleged  that 
ever  since  the  date  of  the  decree  thus  fixing  the  respective 
priorities  of  the  parties,  the  defendant  has  in  each  and  every 
year  exercised  its  right  to  have  the  water  turned  into  ita 
ditch  by  the  water  commissioner  to  the  extent  of  the  appro- 
pi-iation  awarded  it,  and  that  the  water  commissioner  has  rec- 
ognized, during  all  such  time,  a  seniority  of  the  defendant's 
appropriation  over  that  of  the  plaintiff,  and  that  plaintiff  and 
its  grantor,  during  all  of  such  time,  well  knew  that  the  defend- 
ant and  its  grantor  claimed,  took  and  used  the  water  by  vir- 
tue of  ita  said  priority ;  and  notwithstanding  the  same,  the 
plaintiff  and  its  grantor  were  silent  with  respect  thereto,  and 
made  no  complaint,  objection  or  protest  to  the  defendant  or 
to  the  water  conmiissioner  until  about  the  time  of  the  begin- 
ning of  this  action  in  August,  1893. 

To  this  defense  there  was  interposed  by  plaintiff  a  replica- 
tion ;  and  the  second  reply  thereof  to  the  said  fourth  defense 
in  terms  pleaded  the  exact  language  of  the  decree  in  ques- 
tion. The  defendant  then  moved  to  strike  out  the  said  sec- 
ond reply,  which  motion  was  sustained  by  the  court. 

After  issues  of  fact  had  been  made  by  the  pleadings,  and 
preliminary  questions  of  law  settled  by  various  motions  and 
demurrers,  a  hearing  upon  evidence  was  had  before  the  court 
without  a  jury. 

There  was  also  some  controversy  between  the  parties  as 
to  certain  reservoirs  owned  by  them.  Upon  final  hearing 
the  preliminary  writ  of  injunction,  —  which  had  been  issued 
at  the  instance  of  the  plaintiff  upon  the  filing  of  its  complaint, 
by  which  the  defendants  were  restrained  from  diverting  the 
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water  until  after  the  plaintiff  had  obtained  what  it  claimed 
it  was  entitled  to  under  its  appropriation — was  dissolved 
and  held  for  naught,  except  as  to  plaintiff's  reservoirs  Nob.  2, 
3  and  4,  and  as  to  them  the  injunction  was  made  perpetual ; 
the  decree  in  this  respect  being  that  the  plaintiff  had  the 
right  to  store  water  in  its  said  reservoirs  for  the  purpose  of 
irrigating  its  lands  to  the  extent  of  their  capacities  as  then 
constructed. 

As  to  the  controveray  respecting  the  Larimer  county  ditch 
now  owned  by  the  plaintiff,  and  the  North  Fork  ditch  owned 
by  defendant  company,  the  finding  and  decree  were  in  favor 
of  the  latter. 

That  portion  of  the  decree  of  1884  particularly  affecting 
the  defendant  company  is  as  follows : 
"  No.  Sixty-One. 

**  The  North  Poudre  Land,  Canal  and  Reservoir  Company 
Diteh. 

"  That  the  work  referred  to  in  the  original  decree  on  which 
said  ditch  should  be  entitled  to  priority  No.  87  in  said  decree 
has  been  completed  for  about  two  miles  to  the  lower  end  of 
that  portion  of  the  ditch  known  as  '  CaBon  Line '  and  par- 
tially completed  about  five  miles  below  the  end  of  said  Cailon 
Line.  That  about  $158,000  have  been  expended  in  the  con- 
struction of  said  ditch  and  the  greater  portion  thereof  on 
that  part  of  said  ditch  known  as  the  Canon  Line,  that  said 
diteh  is  entitled  to  priority  No.  97  of  this  new  numbering, 
limited  however  as  follows  :  There  shall  be  allowed  te  flow 
into  said  ditch  to  the  lower  end  of  said  CaHon  Line  so  much 
water  as  said  diteh  ynH  cany,  it  being  eight  feet  in  width, 
six  feet  in  depth  and  a  grade  of  10  and  56/100  feet  per  mile, 
and  above  said  lower  end  said  water  may  be  taken  from  the 
said  diteh  by  laterals,  the  amount  computed  at  807  cubic  feet 
of  water  per  second  of  time,  and  said  water  on  said  priority 
may  be  used  in  and  applied  in  ite  use  to  said  ditch  below  said 
Cailon  Line  ob  fast  as  said  diteh  shall  be  completed  and 
ready  to  use  the  same  and  does  use  the  same ;  and  said  water 
may  be  used  for  the  purpose  of  filling  the  reservoirs  marked 
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on  the  map  thereof  in  the  testimony  respectively  Nos.  1,  2,  3, 
4,  6, 16, 17,  18, 19  and  21,  provided  that  the  work  on  said 
ditch  and  reservoirs  shall  be  diligently  prosecuted  and  com- 
pleted within  a  reasonable  time  ;  provided  alto  that  when  said 
ditch  and  reaervoirs  are  fully  completed  if  there  thall  be  a  tear- 
city  of  water  »o  that  they  cannot  be  filled  then  the  right  to  the 
full  xise  of  said  priority  in  said  ditch  and  re»ervoirt  shall  date 
from  the  time  of  their  completion,  provided  also  that  if  any 
laterals  shall  be  taken  out  above  said  lower  end  of  said  Carion 
Line  that  the  same  shall  be  within  reasonable  time  and  the 
■work  thereon  shall  be  diligently  pursued." 

Mr.  Geo.  W.  Batlet,  Mr.  H.  I.  Garrutt  and  Mr.  H.  N. 
Haynrs,  for  appellant. 

Mr.  Charles  H.  Toll,  Mr.  William  R.  Barhour,  Mr. 
C.  M.  Garwood,  Mr.  J.  W.  McCrbery  and  Mr.  Francis 
G.  Hamer,  for  appellees. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

Among  the  errors  assigned  is  one  that  the  court  below 
erred  in  sustaining  the  defendant's  motion  to  strike  out  the 
second  reply  to  the  fourth  amended  defense  of  the  answer. 
Interesting  as  the  question  of  pleading  sought  to  be  raised 
may  be,  inasmuch  as  the  plaintiff  was  permitted,  without 
objection  from  the  defendants,  to  introduce  in  evidence,  ac- 
cording to  plaintiff's  own  admission,  the  very  matters  at- 
tempted to  be  set  up  in  this  reply,  the  error  is  cured,  if  any 
there  was,  in  sustaining  the  motion  to  strike. 

The  construction  placed  by  appellant  upon  that  portion  of 
the  decree  which  awards  to  the  defendant  company  its  priori 
ity  is  that  whenever  there  is  a  scarcity  of  water  in  the  stream, 
the  date  of  such  priority  takes  effect,  not  from  the  beginning 
of  the  work,  but  from  the  date  of  its  completion. 

Upon  the  other  hand,  the  various  coutentioas  of  the  de- 
fendant corporation  with  respect  to  the  merita  of  the  case 
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are,  firtf,  that  the  decree  of  1884  is  itself  absolute ;  that  it 
determines  the  quantity  of  water  to  which  defendant's  ditch 
in  its  entirety  is  entitled,  and  fixes  with  certainty  the  date 
of  the  uppropriation  as  of  the  time  of  beginning  the  work, 
viz:  in  1880 ;  that,  were  this  not  so,  and  the  decree  merely 
a  conditional  one,  or  that,  by  the  terms  thereof,  the  priority 
was  to  date  only  from  the  completion  of  the  work,  neverthe- 
less, by  reason  of  the  acquiescence  upon  the  part  of  the 
plaintiff  company,  and  by  its  conduct  in  silently  standing 
by  and  seeing  the  water  commissioner  make  distribution  of 
the  water  upon  the  basis  of  the  decree  as  construed  by  said 
water  commissioner,  by  which  the  defendant's  priority  over 
the  plaintiff  was  acknowledged  and  recognized,  the  plaintiff 
is  thereby  estopped  now  from  questioning  tiie  absolute  verity 
of  the  decree,  and  must  be  held  to  have  waived  any  superior 
rights,  if  any  it  ever  had. 

The  defendant  further  contends  that,  under  its  certificate 
of  incorporation,  plaintiff  had  no  corporate  power  to  acquire 
the  water  rights  decreed  to  the  Larimer  county  ditch;  and 
that,  under  the  evidence  introduced  in  this  case,  even  were 
the  entire  matter  of  the  adjudication  of  water  rights  open 
for  determination,  the  proof  shows  that  defendant's  rights 
are  superior  to  those  of  the  plaintiff. 

Section  314  of  the  General  Statutes  of  1883  (Mills'  Ann. 
Stats,  sec.  573)  gives  rise  to  another  point  of  dispute  between 
the  parties,  the  plaintiff  claiming  that  thereunder,  unless  the 
ditch  or  canal  of  the  defendant  company  was  completed 
within  three  years  from  the  beginning  of  the  work,  the  date 
of  priority  attaches  as  of  the  date  of  the  completion,  and  not 
from  the  beginning,  while  the  contrary  of  this  proposition  is 
maintained  by  the  defendant,  it  being  conceded  that  the  work 
was  not  completed  and  the  appropriation  of  water  actually 
made  until  more  than  three  years  after  the  work  was  actually 
begun,  and  until  after  the  decree  was  rendered, 

Much  of  the  evidence  introduced  by  the  parties  was  not 
pertinent  to  any  issues  that  could  properly  he  tried  in  this 
action.     The  only  bearing  some  of  this  evidence  had  upon 
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any  possible  feature  of  the  case  related  to  issues  that  were 
settled  and  determined  years  before,  when  the  original  de- 
crees were  made.  While  both  of  the  parities  to  this  contro- 
versy base  their  rights  in  the  main  upon  these  decrees,  never- 
theless there  would  seem  to  be  indications  at  the  trial  below 
that  they  supposed  some  of  the  matters  there  determined 
were  still  open  for  adjudication.  It  is  conceded  that  the 
contingency  anticipated  by  the  decree  above  quoted  (viz : 
that  there  might  bo  a  scarcity  of  wat«r)  had  happened  prior 
to,  and  continued  to  exist  at,  the  time  this  action  was  began. 

The  language  of  this  decree  ia  not,  in  all  respects,  free 
from  doubt;  but  we  think  the  meaning  of  the  district  court 
may  be  given  effect.  It  will  be  observed  that  when  the 
decree  was  entered,  but  two  miles  of  the  ditch  were  completed, 
and  for  five  miles  more  the  work  was  only  partially  done. 
The  upper  two  miles  of  the  ditch  was  known  as  the  "  CaBon 
Line."  It  was  built  through  a  rocky,  precipitious  cailon, 
the  sides  of  which  were  high,  and  much  time  was  consumed 
in  its  construction.  Work  was  begun  on  the  first  of  April, 
1880,  and,  according  to  the  statement  of  the  owners,  the 
ditch  was  intended  to  be  fifty-two  miles  long.  In  April, 
1882,  when  the  original  decree  was  entered,  no  part  of  the 
ditch  had  been  completed.  The  rights  of  these  parties  are 
not  in  any  way  settled  by  this  original  decree,  but  must  be 
ascertained  from  the  supplemental  one  of  1884,  the  portion 
of  which  applicable  to  descendant's  ditch  has  been  set  out  in 
extenio  in  the  statement  of  facts. 

The  carrying  capacity  of  the  ditch,  as  then  completed,  was 
computed  to  be  307  cubic  feet  of  water  per  second  of  time. 
Possibly  the  decree  is  susceptible  of  the  interpretation  that, 
if  within  a  reasonable  time  from  its  entry,  laterals  were  con- 
structed at  any  point  along  the  first  two  miles  of  the  completed 
ditch,  and  lands  were,  within  a  reasonable  time  thereafter, 
irrigated  therefrom,  an  absolute  priority  was  given  to  such 
portion  of  the  ditch  to  its  full  carrying  capacity,  to  date  from 
the  time  of  the  beginning  of  the  work.  Certainly,  no  more 
favorable  interpretation  in  behalf  of  the  defendant  could 
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possibly  be  deduced  from  the  language  of  the  decree.  But 
when  we  come  to  consider  the  character  and  nature  of  the 
country  through  which  this  completed  portion  of  the  ditcli 
ran,  and  bear  in  mind  that  the  evidence  fails  to  show  that 
any  laterals  have  ever  up  to  the  present  time  been  teken 
from  this  portion  of  the  ditch,  such  an  interpretation  would 
be  of  no  practical  value  to  the  defendante.  Therefore,  doubt- 
less for  this  as  well  as  other  reasons  satisfactory  to  them- 
selves, the  counsel  for  appellees  insist  that  the  limitation 
mentioned  by  which,  in  times  of  scarcity,  the  full  priority  is 
to  he  enjoyed  from  the  then  uncompleted  portions  of  the 
ditch  as  of  the  date  when  the  ditch  was  finished,  and  not 
from  the  beginning  of  the  work,  applies  only  to  the  ston^e 
of  water  in  reservoirs. 

To  us  there  seems  to  be  at  least  two  insuperable  objections 
to  any  such  interpretation :  jint,  the  languiige  of  the  decree 
itself  is  ^^nst  it,  for  this  language  is  "  when  said  jliteh  and 
reservoirs  are  fully  completed  if  there  shall  be  a  scarcity  of 
water  so  that  they  cannot  be  filled,  then  the  right  to  the  full 
use  of  said  priority  in  said  ditch  and  reservoirs  shall  date 
from  the  time  of  their  completion,"  Tlie  language  of  the 
limitation  certainly  refers  not  merely  to  the  reservoirs,  but 
to  the  diteh.  But  if  there  was  any  doubt  about  this  propo- 
sition, still  when  we  consider  that  by  section  2270  of  Mills' 
Annotated  Statutes  (Gen.  Stats.  1883,  sec.  1724)  which  con- 
fers the  only  authority  for  filling  reservoirs,  water  for  storage 
in  reeervoiiB  can  be  used  only  when  not  needed  for  immedi- 
ate domestic  and  irrigating  use,  the  language  employed  in 
the  decree  must  be  held  to  include  the  ditch  as  well  as  the 
reservoir.  It  is  scarcely  conceivable  that  the  district  court 
would  deliberately  enter  a  decree  giving  to  a  reservoir  owner 
any  priority  to  fill  his  reservoir  which  would  conflict  with 
any  right  of  a  ditch  owner  to  use  water  for  irrigation,  even 
though  the  priority  of  the  latter  was  junior  in  time  to  the 
construction  of  the  reservoir. 

There  may  be  some  uncertainty  as  to  whether,  under  our 
irrigation  statutes,  the  district  court  in  making  these  decrees 
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Iiad  the  authority  to  give  to  any  ditch  any  fixed  carrying 
capacity  before  the  water  was  actually  applied  to  a  beneficial 
uae ;  but  there  scarcely  can  be  any  serious  contention  that 
the  court  had  authority  to  give  any  definite  decree  in  feivor 
of  a  ditch  not  then  completed,  and,  if  such  decrees  were  to 
be  entered  now,  it  is  probable  that  the  courta  would  require 
not  only  that  the  ditch  be  completed,  but  the  water  through 
it  be  actually  applied  to  a  beneficial  use,  before  awarding  to 
it  any  priority. 

In  the  conclusion  to  which  we  have  come  in  this  case,  how- 
ever, we  have  assumed  (though  not  decided)  that,  in  the 
decree  before  us,  the  district  court  has  awarded  to  that  por- 
tion of  the  defendant's  ditch  not  then  completed  a  certain 
Ijriority ;  but  unless  that  priority  antedates  the  priority  given 
to  plaintiff's  ditch,  the  plaintiff  is  entitled  to  prevail  in  this 
action.  Giving  to  the  decree,  therefore,  all  the  validity  it 
purports  to  carry  on  its  face,  it  is  clear  that  as  to  such  por- 
tions of  tbe  ditch  as  were  finished  after  the  decree  was  ren- 
dered, by  the  express  terms  of  the  decree  the  priority  thereof 
was  to  be  of  the  date  of  completion,  and  as  the  diteh  owned 
b}'  the  defendant  was  confessedly  not  completed  until  several 
years  after  the  date  of  the  priority  awarded  the  plaintiff,  the 
latter's  rights  are  superior. 

If,  therefore,  the  district  court  had  the  right  to  give  to  the 
completed  portion  of  the  diteh  a  certain  priority  to  date 
from  a  certain  time,  and  to  enter  the  further  and  additional 
decree  that  water  to  the  same  capacity  might  be  used 
through  and  by  means  of  the  uncompleted  portions  of  the 
diteh,  provided  the  same  should  be  completed  within  a  rea- 
sonable time  (which  we  do  not  decide)  the  court,  neverthe- 
less, in  this  particular  decree  expressly  limits  the  priority  as 
to  the  then  uncompleted  portion  to  take  effect  as  of  the  date 
of  the  finishing  of  the  work. 

Neither  has  it  been  necessary  that  we  definitely  determine 
whether  the  legislature  has  the  power  which  it  assumed  to 
exereise  (Gen.  Stats.  1883,  sec.  314;  Mills'  Ann.  Stats,  sec. 
573}  to  prescribe  a  period  of  time  within  which  work  on  an 
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irrignting  ditch  muBt  be  completed  in  order  to  entitle  it  to  a 
priority  dating  from  the  inception  of  the  work.  This  statute 
was  in  force  when  the  decree  of  1884  was  entered,  and  inas- 
much as  at  that  time  more  than  four  yeara  had  elapsed  since 
work  began,  and  only  two  miles  of  the  ditch  out  of  the  total 
length  of  iifty-two  miles  was  then  completed,  it  may  be  tme 
that  the  district  court  was  guided  by  the  provisions  of  the 
statute  when  it  refused  in  entering  the  decree  to  carry  back 
the  priority  of  the  North  Fork  ditch  to  the  beginning  of  the 
work  in  1880. 

But  whether  the  district  court  thus  limited  the  priority 
because  of  tiiis  statute,  or  whether  upon  general  principles  it 
held  that  due  diligence  in  the  prosecution  of  the  work  was 
not  observed,  is  quite  immaterial.  The  decree  thus  limiting 
the  appropriation  was  pronouced  by  a  court  having  jurisdic- 
tion of  the  subject-matter,  of  the  persons,  and  to  enter  the 
particular  judgment.  It  has  not  been  appealed  from,  and 
cannot  be  set  aside  now,  even  though  an  erroneous  conclu- 
sion was  reached. 

With  a  view  to  determine  its  BuiSciency  we  have  carefully 
examined  the  entire  evidence  as  to  the  alleged  estoppel 
against  the  plaintiff ;  and  we  are  satisfied  that  it  is  not  suf- 
ficient to  work  a  forfeiture  of  the  superior  rights  which  the 
decree  conferred  upon  the  diteh  owned  by  the  plaintifE  com- 
pany. Ordinarily,  in  times  of  scarcity  of  water,  the  ditches 
from  the  same  stream  and  which  are  older  in  point  of  time 
than  either  of  the  ones  involved  in  this  case,  more  than  con- 
sume the  entire  volume  of  water  flowing  in  the  stream ;  and 
in  shutting  down  the  head-gates  of  these  two  ditehes  at  differ- 
ent times  the  water  commissioner  frequently  did  it  so  nearly 
simultaneously  and  with  so  little  apparent  discrimination  in 
favor  of  one  against  the  other  that  this,  of  itself,  should  not 
operate  to  divest  the  plaintiff  of  valuable  property  rights. 
While  it  is  true  that  the  plaintiff  company  did  not  make  any 
formal  protest  or  objection  until  within  a  short  time  before 
the  bringing  of  this  suit  to  the  action  of  the  water  commis- 
sioner in  regarding  the  priority  of  the  defendant  company 
Vol.  XXIV— 23 
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as  superior  to  that  of  the  plaintiff,  jet,  a«  a  matter  of  fact, 
in  coiiversationa  witli  the  water  commiBsioner,  the  officers  of 
the  plaintiff  company  denied  the  correctJiess  of  the  assump- 
tion by  him,  and  asserted  that  their  ditch  was  entitled  to 
precedence.  Only  within  a  very  few  years  prior  to  the  time 
this  suit  was  begun  wa«  this  action  of  the  water  commis- 
sioner appreciably  injurious  to  the  plaintiff  company,  and 
within  a  reasonable  time  after  it  became  apparent  that  the 
defendant  company  intended  to  insist  upon  its  construction 
of  this  decree  the  plaintiff  company  began  this  suit  for  the 
purpose  of  settling  the  controversy  between  the  parties. 
We  fail  to  find  in  the  evidence  here  any  such  acquiescence 
by  the  plaintiff,  or  recognition  by  it  of  a  superior  right  in 
the  defendant,  that  should  now  estop  the  plaintiff  to  allege 
the  contrary.    2  Pomeroy's  Equity  Jurisp.  (2d  ed.)  §  817. 

But  one  additional  point  is  made  by  the  appellee  which 
we  deem  it  important  to  notice,  that  is,  that  the  plaintiff 
company,  under  its  certificate  of  incorporation,  has  not  the 
capacity  to  receive  by  purchase  the  water  rights  belonging 
to  the  Larimer  county  ditch.  The  incorporators  and  stock- 
holders of  the  plaintiff  company  are  the  same  persons  who 
were  the  water  right  owners  under  the  old  ditch.  The  cer- 
tificate of  incorporation  of  the  new  or  plaintiff  company 
specifies  as  its  object  "  to  obtain  an  additional  water  supply 
for  those  then  owning  water  rights  in  the  Larimer  county 
ditch."  For  the  new  company  to  buy  merely  what  its  stock- 
holders, as  owners  of  water  rights,  already  possessed,  is  said 
not  to  be  purchasing  an  additional  water  supply.  The  point 
at  best  is  technical,  and  there  are  several  reasons  why  it  is 
not  tenable.  In  the  first  place,  no  direct  issue  has  been 
made  as  to  the  power  of  the  company  to  make  this  purchase, 
and  we  do  not  intimat«  that  the  objection  is  meritorious. 
As  a  matter  of  fact,  the  plaintiff  company  has  received  and 
recorded  its  deed  of  conveyance  of  this  ditch  and  the  water 
righta  attaching  thereto,  and  for  years  has  been  in  possession 
of  the  property  and  exercised  acts  of  ownership  over  it  and 
enjoyed  the  benefits  of  the  water  flowing  through  the  diteh. 
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In  some  of  these  cases,  where  the  statute  expressly  prohib- 
its certain  designated  persons  from  holding  real  estate,  the 
distinction  has  been  drawn  between  the  power  to  take,  and 
the  power  to  hold,  and  that  while  the  prohibited  persons 
could  not  hold  real  estate,  they  might,  by  deed  of  convey- 
ance, take  and  enjoy  it  until  the  sovereign  power,  by  a  proper 
proceeding,  enforced  the  law.  If,  in  this  case,  the  plaintiff 
company  has  exceeded  its  powers,  the  state  in  a  proper  pro- 
ceeding may  punish  it  for  exceeding  its  authority,  but  the 
defendant  company  is  in  no  position  here  to  complain  of 
the  alleged  lack  of  power.  CaL  State  Tel.  Co.  v.  Atl.  Tel, 
Co.,  22  Cal.  398 ;  National  W.  ^  W.  Co.  v.  Clarkin,  14  Cal. 
&44;  Goundie  v.  Northampton  Water  Co.,  7  Pa.  St.  232; 
C,  B.  ^  Q.  R.  Co.  V.  Lewis  et  ah,  53  la.  101 ;  Nat.  Bank  v. 
2{atthew»,  98  U.  S.  621 ;  Cowell  v.  Springt  Co.,  100  U.  S.  55 ; 
2  Morawetz  on  Private  Corporations  (2d  ed.),  §  710,  and 
cases  cited. 

In  his  opinion  and  findings  the  learned  district  judge 
expressed  grave  doubts  a^  to  the  correctness  of  his  decision, 
and  declared  his  dissatisfaction  with  any  conclusion  he  might 
reach  because  of  the  lack  of  ample  time  needed  for  the  dis- 
position of  questions  so  difficult  and  so  important.  With 
his  findings  and  decree  respecting  the  reservoirs,  we  are  in 
accord,  and  the  same  are  a£Grmed ;  as  to  the  ditches,  the 
findings  and  decree  are  reversed,  and  the  cause  remanded 
with  instructions  to  enter  a  decree  in  favor  of  the  plaintiff 
company,  in  accordance  with  the  views  herein  expressed. 

ON  REHKARING. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

A  rehearing  has  been  granted  at  the  request  of  both  parties, 
the  appellant  having  asked  it  of  that  part  of  our  decision 
affirming  the  decree  of  the  district  court  as  to  the  reservoirs, 
and  the  appellees  of  that  portion  reversing  it  as  to  the  ditches. 

1.  The  appellant  complains  that  we  somewhat  summarily 
disposed  of  that  branch  of  the  case  pertaining  to  the  rese^ 
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voirs.  We  did  bo  because  at  the  time  there  seemed  to  be  no 
occasion  for  much  discuBsion,  and,  after  additional  argument, 
our  former  conviction  is  strengthened.  This  phase  of  the 
dispute  ia  unaffected  by  any  prior  decree ;  and  in  the  case  of 
The  Water  Supply  and  Storage  Co.  v.  The  Larimer  ^  Weld 
Irrigation  Co.  et  at.,  ante,  p.  322,  we  have  said  concerning  the 
appellant's  reservoirs  all  that  is  necessary,  much  of  which  is 
pertinent  here.  The  determination  of  the  trial  court  w-as 
upon  conflicting  evidence;  and  the  record  disclosing  that 
there  was  evidence  to  justif}'  the  finding,  it  will  not  be  dis- 
turbed. 

2.  Concerning  the  ditch  branch  of  the  controversy,  we 
observe  that  the  case  as  made  by  the  pleadings  and  evidence, 
and  as  argued  upon  the  original  hearing,  turned  upon  the 
proper  construction  of  the  decree  of  April  11, 1884.  At  siud 
hearing  both  parties  conceded  that  it,  taken  in  connection 
with  the  original  decree  of  April  11, 1882,  was  the  measure 
of  their  rights.  Since  then  new  counsel  for  appellees  have 
appeared,  and  they  try  to  shift  the  former  position  by  attack- 
ing the  decree  of  1884  as  void  because  the  decree  of  1882 
being  the  first  judgment,  and,  as  is  claimed,  it  having  settled 
the  rights  of  the  parties,  the  second  one,  purporting  to  do  the 
same  thing,  is  of  no  validity.  In  neither  contention  is  there 
any  merit. 

In  the  first  place,  the  appellees  cannot  now  be  allowed  to 
change  front.  But  if  they  were,  though  the  general  legal 
proposition  announced  be  correct,  it  has,  under  the  facts  of 
this  case,  no  application  whatever;  for  the  record  clearly 
shows  that  the  decree  of  1882  did  not  even  purport  to  deter- 
mine the  priority  of  the  appellees'  ditch,  but  was  intended  to 
be  only  a  conditional  decree.  The  proceedings  in  which  it 
was  rendered  were  continued  for  further  proof  and  further 
determination ;  and  within  the  two  years  allowed  by  statute 
for  a  review  thereof,  either  upon  the  same  or  additional 
testimony,  the  same  court,  in  the  same  proceedings,  with  all 
the  parties  present,  settled  the  very  rights, — as  appellees 
themselves  formerly  admitted, — 1^  what  it  specifically  called 
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a  final  decree,  the  meaning  and  effect  of  whose  provisions  it 
ifi  the  avowed  object  of  the  pending  action  to  determine. 

From  this  it  is  apparent,  even  if  the  decree  of  1882  was, 
in  form,  absolute  and  unconditional,  that  it  was  within  the 
jurisdiction  of  the  court  to  change,  modify,  and  correct  its 
provisions.  That  under  either,  or  both,  of  these  decrees  ap- 
pellant's ditch  rights  are  superior,  has  been  sufficiently  shown 
in  the  foregoing  opinion. 

Another  contention  by  appellees  is  that  these  conflicting 
rights  have  never  been  settled,  and  all  that  this  court  can 
now  do  is  to  remand  the  cause  to  the  district  court  to  pro- 
ceed to  a  determination  thereof.  The  point  is  that  since  (if 
adjudicated  at  all}  appellees'  rights  were  determined  by  the 
decree  of  1882  or  1884,  or  by  both,  and  the  rightij  of  appellant 
by  that  of  1885,  there  was  no  contemporaneous  adjudication, 
and  as  the  facts  upon  which  a  decree  in  such  proceedings 
must  he  rendered  may  be  different  at  different  times,  the 
court  had  no  jurisdiction  to  determine  any  of  these  rights  at 
different  times,  and  not  until  the  evidence  was  all  in,  and 
then  only  by  a  single  decree. 

What  was  said  hereinbefore  we  think  a  sufficient  answer 
to  this  objection.  We  may  add,  also,  that  it  is  only  too 
apparent  from  the  record  that,  in  so  far  as  concerns  the 
rights  of  these  parties,  the  district  court  whose  decrees  pur- 
ported to  settle  them  had  jurisdiction  both  of  tlie  subject- 
matter  and  of  the  parties,  and  that  the  several  decrees  were 
entered  in  the  same  proceedings,  and,  taken  together,  con- 
stitute the  measure  of  these  rights,  and  that  in  all  its  acts 
relating  thereto  the  procedure  of  the  court  was  regular  and 
orderly. 

Other  questions  discussed  by  counsel  were  sufficiently 
considered  in  the  original  opinion,  and  the  same  is,  in  all 
respects,  adhered  to. 
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[No.  S3  85.] 
The  People  bx  rbi^  Eu  v.  Benson. 

1,  Attoknet  at  Law— DisBABMBHT  PtiocEEiiitios. 

It  an  attorney  lioneatly  believes  he  is  the  oimer  of  money  in  tlie  lianda 
of  aa  officer  taken  from  a  person  charged  with  robber;  and  held 
pending  a  proaecutloD,  and  beiieves  it  ia  not  the  money  of  the  per- 
son alleged  to  have  been  iMbbed,  although  he  ia  altogether  wrong 
upon  all  poinU  In  his  attempt  to  get  the  money,  be  U  not  guilty  of 
attempting  to  defraud  the  claimant  of  the  money,  or  of  abuse  of  the 
procesB  of  the  courts  such  as  to  cause  his  disbarmeoL 

2.  Same. 

An  attorney  should  not  suffer  the  penalty  of  disbarment  for  migoonoeiV' 
ing  the  facte  or  the  law,  or  the  remedy  for  the  enforcement  of  riKbta 
believed  to  belong  to  a  client  It,  however,  he  were  actuated  by 
cori'upt  or  dishonest  motives,  or  wrongfully  and  intentionally  de- 
frauded, or  attempted  to  defraud,  another,  be  should  be  disbarred. 

It  Is  not  the  proper  practice  to  entertain  disbarment  proceedings  while 
the  conduct  complained  of  is  already  being  investigated  ia  an  ap- 
propriate aoUon;  and  where  the  alleged  wrong  ts  committed  dar- 
ing or  in  connection  with  the  judicial  trial  of  an  action,  the 
disbarment  proceedings  should  be  postponed,  or  its  bearing  sus- 
pended until  the  termination  of  the  action. 

4.  Same. 

Before  an  attorney  charged  with  unprofessional  conduct  Is  deprived  of 
his  license  and  out  off  from  the  practice  of  a  profes^on  by  which 
he  eai-ns  his  living,  the  charges  should  be  established  by  clear,  con- 
vincing and  satisfactory  evidence. 

6.  Same— Pbbvioob  Bbpdtatios. 

In  a  disbarment  proceeding  the  previous  good  standing  and  reputation 
of  the  respondent  Is  entitled  to  mach  oonsideisUon. 

e.  Same. 

Acts  of  attorney,  while  not  sufficient  to  justify  disbarment,  disap- 
proved by  the  court. 

Proceedinga  in  Dttbarment. 

The  attorney  general  filed  an  information  charging  the 
respondent  Horace  G.  Benson,  an  attorney  of  this  court, 
with  unprofessional  conduct,  and  praying  for  his  disbannent. 
Isanes  of  fact  were  duly  joined,  evidence  taken,  and  the  case 
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thus  made  has  been  submitted  upon  oral  argument  of  coun- 
sel. 

Nominally,  four  chaises  are  preferred  against  the  respond- 
ent. Fint,  the  procuring  of  straw  baU  for  defendants  in  a 
criminal  case ;  teoond,  attempting  to  compound  a  felony ; 
thirdf  defrauding  the  petitioner  Frank  Eli  of  his  money; 
fourth,  abusing  the  process  of  the  court. 

The  charges  arose  out  of  the  respondent's  connection,  as 
attorney  for  the  defendants,  with  a  certain  criminal  case, 
and  were  preferred  by  the  prosecuting  witness.  The  evi- 
dence tends  to  establish  the  following  facts :  In  March,  1897, 
in  the  city  of  Denver,  Frank  Eli,  the  petitioner,  an  Italian, 
understanding  and  speaking  the  English  language  imper- 
fectly, was  robbed  of  $1,205,  lawful  money  of  the  United 
States,  of  various  denominations.  He  reported  his  loss  to 
the  police  department  of  Denver,  and  from  the  information 
then  furnished,  and  the  description  of  the  robbers  then  given 
by  Eli,  as  published  by  Chief  of  Police  llussell,  four  persons 
were  soon  thereafter  arrested  by  the  police  ofBaers  at  Colo- 
rado Springs. 

Before  the  arrival  there  of  the  Denver  ofBcers  detailed  to 
take  charge  of  the  prisoners,  two  of  the  four  apprehended 
were  released,  and  the  other  two  brought  back  to  Denver. 
Upon  the  persons  of  these  two,  one  of  whom  Eli  recognized 
ss  his  robber,  and  as  to  the  identification  of  the  other  the 
evidence  is  in  conflict,  were  *1,085,  which  Russell  received 
from  the  arresting  officers,  and  which  Eli  claimed  to  be  a 
part  of  the  money  taken  from  him.  The  two  suspects  were 
placed  in  the  city  jail  to  await  a  hearing,  when  the  respondent 
was  employed  as  an  attorney  to  defend  them.  He  visited  his 
chents  several  times  at  the  jail,  and  received  from  them,  upon 
his  fee  for  defending  their  case,  an  assignment  of  said  moneys, 

Upon  the  production  by  Benson  of  this  assignment  to  the 
cliief  of  police,  and  his  demand  for  the  money,  the  officer 
refused  to  deliver  it.  Eli,  also,  demanded  it  of  the  chief  of 
police,  and  visited  him  on  several  occasions  for  the  purpose 
of  getting  it,  and  his  demand  was  likewise  refused. 
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Eli,  then,  upon  several  occasions,  went  to  the  office  of 
Benson,  his  object  being  in  some  way  to  get  the  money 
through  Benson's  assistance.  The  latter  told  him  that  the 
money  did  not  belong  to  Mm  (Eli),  and  that  to  neither  one 
of  them  would  the  chief  of  police  voluntarily  give  it.  He 
also  informed  Eli  that  he  claimed  this  money  under  an  as- 
signment, that  the  defendants  were  not  the  persons  who  com- 
mitted the  robbery,  that  the  money  was  not  taken  from  him, 
and  that  he  (Benson)  proposed  to  contest  with  him  its  own- 
ership, and  carry  the  case  to  the  supreme  court,  if  necessary. 

Upon  one  or  more  of  these  occasions,  Eli  said  to  Benson 
that  he  had  a  wife  and  Ave  children,  and  no  money  to  sup- 
port them,  and  that  he  wanted  to  get  this  money  for  that 
purpose,  and  asked  Benson  if  he  could  not  arrange  it  for 
him.  After  replying  to  Eli,  as  aforesaid,  the  latter  claims 
that  Benson  told  him  he  would  give  him  $700  "  to  settle  the 
whole  matter;" -meaning,  as  Eli  claims,  to  pay  him  this 
amount  if  he  (Eli)  would  let  the  prosecution  drop,  and  get 
out  of  the  country.  In  the  appropriate  place  in  the  opin- 
ion, further  reference  will  be  made  to  what  then  took  place 
between  these  two  parties.  It  is  sufficient  here  to  say  that 
neither  Eli  nor  Benson  was  able  at  that  time  to  get  the 
money. 

Benson  thereupon  took  steps  to  secure  this  money  by  what 
he  denominated  legal  measures.  He  was  indebted,  so  he 
says,  to  Samuel  W.  Johnson,  Charles  L.  Sehlink  and  Frank 
Hollingsworth  in  certain  sums  of  money,  and  to  each  he 
assigned  a  part  of  the  claim  he  had  against  these  two  defend- 
ants, and  to  each  a  proportionate  share  of  the  money  in  the 
custody  of  the  chief  of  police  representing  such  claim,  retain- 
ing a  part  thereof  for  himself,  and  these  four  portions,  to- 
gether with  the  costs  of  anticipated  suits,  equalled  the  amount 
of  money  in  Russell's  possession. 

The  two  defendants  were  released  from  custody  under 
bail  procured  for  them  through  Benson's  instrumentality. 
Prior  thereto,  Benson  secured  from  them  a  written  author- 
ity to  one  Milligan,  authorizing  t^  latter  to  accept  service 
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of  summons  and  confess  jud^ent  in  the  said  four  contem- 
plated actions. 

■  Subsequently  the  four  suits  were  brought  gainst  the  de- 
fendants before  a  justice  of  the  peace,  whose  office  was  in  a 
remote  part  of  the  precinct,  service  of  process  was  accepted 
by  Milligan  under  his  written  authority,  and  the  validity  of 
the  claims  acknowledged ;  whereupon  judgment  was  ren- 
dered by  the  court,  and  ezecutions  were  issued  and  placed 
in  the  bands  of  a  constable  for  service.  The  latter,  armed 
with  the  writs,  went  to  Chief  of  Police  Russell,  and  on 
pretense  of  wanting  the  numbers  and  denominations  of  the 
bills  in  question,  induced  Russell  to  produce  them  for  his 
inspection.  While  the  bills  were  lying  on  a  table  they 
were  seized  under  this  writ  and  returned  by  the  constable 
into  court  and  applied  upon  the  four  judgments.  The  fore- 
going, in  brief,  presents  a  general  history  of  the  case. 

Mr.  H.  C.  Charpiot,  Mr.  E.  F.  Richardson,  and  The 
Attorney  Gbsbral,  for  petitioner. 

Mr.  Joseph  C.  Helm,  Mr.  Chas.  D.  May,  Mr.  A,  M. 
Stevenson,  and  Mr.  THDidAs  Ward,  Jr.,  for  respondent. 

Per  Curiam.  We  are  clearly  of  the  opinion  that  there 
is  no  evidence  at  all  to  sustain  the  first  charge.  Whether 
or  not  the  justice  of  the  peace  was  imposed  on  in  the  matter 
of  the  bail  which  was  accepted  by  him,  resulting  in  the  re- 
lease of  the  prisoners,  is  not  material  to  this  inquiry ;  for, 
if  there  was  any  fraud,  the  respondent  is  not  shown  to  have 
participated  therein. 

The  second  chaise,  that  of  attempting  to  compound  a  fel- 
ony, is  altc^ther  the  most  serious  in  character,  and,  if  es- 
tablished, should  result  in  the  permanent  disbarment  of  the 
respondent. 

For  the  purposes  of  this  case,  it  is  assumed  that  Eli  was 
robbed.  If,  however,  any  of  these  charges  gainst  Benson 
depended  upon  Eli's  testimony  alone,  we  would  summarily 


b,Googlc 


362  People  ex  bel.  t.  Bbhsoh.  [Sept.  T., 

dismiss  the  proceeding.  We  say  this  after  a  careful  reatling 
of  the  entire  record,  from  which  it  is  clear  that  his  testimony 
is  entitled  to  little,  if  any,  credence  in  matters  of  such  grave' 
importance.  True,  he  testilies  that  Benson  offered  him  $700 
"  to  settle  the  whole  matter,"  meaning  to  convey  the  impres- 
sion (though  he  does  not  expressly  say  so)  that  Benson 
offered  him  that  sum  to  compromise  a  felony,  in  which  testi- 
mony he  is  corroborated  by  two  of  his  friends.  This  is 
positively  denied  by  Benson  and  other  apparently  credible 
witnesses,  but  what  is  especially  conclusive  to  oar  miads 
that  Eli's  testimony  upon  this  point  should  be  disr^arded, 
is  the  following : 

Eli  reported  to  Mr.  Charpjot,  the  attorney  employed  1^ 
him,  for  the  sole  purpose  of  recovering  the  money,  the  al- 
leged corrupt  offer,  and  Mr.  Charpiot,  naturally  and  right* 
fully  indignant,  went  to  Benson's  office  to  ascertain  if  his 
client's  statement  was  true,  when  a  somewhat  spirited  con- 
versation occurred  between  him  and  Benson  that  wiU  be 
hereafter  more  fully  referred  to.  After  this  it  appears  that 
Eli,  being  more  desirous  of  getting  his  money  than  to  mete 
out  punishment  to  the  guilty,  consulted  Father  Lepore,  a 
Catholic  priest,  and,  without  any  suggestion  or  solicitation 
from  Benson,  they  together  went  to  hia  office  to  see,  as  it 
was  put  by  them,  if  some  satisfactory  arrangement  of  the 
whole  matter  could  not  be  made.  At  this  interview  the  te»- 
timony  is  conclusive  that  Eli  expressly  stated  that  he  there- 
tofore spoke  falsely  to  Mr.  Charpiot  as  to  Benson's  alleged 
proposition,  and  notwithstanding  he  had  theretofore  signed 
affidavits  to  the  contrary,  and  being  warned  of  the  possible 
consequences  of  perjury,  then  voluntarily  offered  to  sign  and 
verify  a  written  statement  denying  ^aid  affidavits  and  his 
previous  like  statements,  not  under  oath ; — Benson  aU  the 
time  protesting  that  if  he  did  so  it  must  be  voluntary,  with- 
out any  compensation  or  liope  of  reward  from  him.  There- 
after, at  the  request  of  Eli  and  Father  Lepore,  such  a  written 
statement  was  prepared,  and  at  a  subsequent  interview  where 
Father  Lepore,  Eli,  Benson,  and  four  or  five  other  witnesses 
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were  present,  Father  Lepore,  both  in  English  and  Italian, 
explained  to  Eli  the  contents  of  tlie  paper  which,  among 
other  things  (not  deemed  necessary  to  mention  here),  con- 
tained a  positive  statement  to  the  effect  that  no  offer  of 
comproipiae  had  been  made  by  Benson  to  Eli,  and  that  his 
previous  statements  were  false,  and  with  no  foundation  in 
fact.  The  conversation,  in  so  for  as  it  took  place  in  English, 
was  taken  down  bj  a  stenographer  who  was  then  present  for 
that  purpose.  AH  of  these  persons  who  testified  in  this 
proceeding  (excepting  Eli)  unite  in  saying  that  Eli  then 
declared  the  written  statement  to  be  correct  in  all  particulats, 
but  refused  to  sign  it  unless  he  was  paid  the  sum  of  $700. 
This  Benson  refused  to  do,  and  the  matter  there  ended.  In 
other  respects,  also,  as  to  the  identification  of  the  two  de- 
fendants brought  back,  as  to  the  manner  of  his  being  robbed, 
and  as  to  various  other  matters  of  more  or  less  importance, 
Eli  is  contradicted  by  apparently  reputable  and  disinterested 


In  the  light  of  the  foregoing,  therefore,  we  find  that  the 
only  credible  and  trustworthy  testimony  in  support  of  the 
charge  now  under  consideration  is  that  of  Mr.  Charpiot, 
known  to  each  member  of*  this  court  as  an  honorable  and 
worthy  member  of  the  bar  of  this  state.  When  he  learned 
from  Eli  of  the  alleged  attempt  to  buy  off  this  criminal  prose- 
cution, he  went  to  Benson's  office,  and,  according  to  his  t«&> 
timony,  which  we  quote  just  as  it  is  reported,  the  following 
took  place: 

"  Upon  going  in  I  met  Mr.  Benson  and  asked  him  if  he 
knew  this  man  (meaning  Eli)  ;  he  said  '  Yes.'  I  asked  Ben- 
son what  his  connection  was  with  the  affair,  whether  he  repre- 
sented the  chief  or  whether  he  represented  the  defendants  aa 
counsel,  and  he  said  he  represented  the  defendants  as  attor- 
ney. I  asked  him  whether  he  had  made  an  offer  of  $700  to 
this  man  by  way  of  compromise ;  and  Mr.  Benson  said,  '  I 
did,'  immediately  following  this  statement  by  saying,  'This 
is  what  I  said  when  this  man  came  and  asked  for  money :  I 
Baid  to  him  that  I  could  not  get  the  money ;  that  he  could 
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not  get  the  money ;  that  nobody  could  get  the  money  in  the 
hands  of  the  chief  of  police,  and  that  if  this  matter  was  to 
be  settled,  the  money  would  have  to  be  raised  on  the  out- 
side.' " 

In  this  connection  it  is  proper  to  refer  to  Eli's  own  testi- 
mony concerning  this  offer.  He  says  that  he  first  went  to 
Mr.  Russell  to  get  some  of  his  money,  as  he  needed  it  to 
support  his  family.  Russell  refused  to  comply  with  his  re- 
quest, and  then  he  went  to  Benson  upon  two  or  three  differ- 
ent occasions  with  the  same  object  in  view.  He  told  Benson 
that  he  wanted  some  money  for  the  support  of  himself  and 
family,  to  which  Benson  replied  that  he  thouglit  he  could 
give  htm  some,  and  then  informed  Eli  that  he  would  give 
him  $700  "  to  settle  the  whole  matter  "  in  regard  to  this 
criminal  prosecution,  but  that  none  of  the  money  could  be 
got  from  Russell ;  that  neither  he  himself  nor  Eli  could  get 
it,  and  it  must  be  raised  on  the  outside. 

Now,  if  this  answer  of  Benson  to  Charpiot,  as  testified  to 
by  the  latter,  be  literally  the  reply  as  given  by  Benson,  it 
falls  short'  of  being  an  admission  of  an  attempt  to  compound 
a  felony.  Such,  it  is  true,  is  the  interpretation,  or  construc- 
tion, given  it  by  Mr.  Charpiot ;  but  it  is  only  fair  to  say  that 
Mr.  Charpiot  approached  Benson  believing  that  such  a  cor- 
rupt offer  was  made ;  and  having  the  interest  of  an  antago- 
nistic attorney  in  a  contest  to  get  this  money,  he  was  not  in 
that  calm,  unprejudiced  frame  of  mind  best  suited  for  ju- 
dicial determination.  It  is  only  right  farther  to  say  that 
Mr.  Charpiot,  as  we  understand  him,  does  not  say  that  Ben- 
son admitted  his  guilt,  except  as  the  same  is  involved  in  the 
foregoing  reply.  The  answer,  however,  in  fairness,  must  be 
taken  as  a  whole,  and  in  the  light  of  the  qualification  made 
in  the  immediate  connection ;  and,  at  most,  is  an  admission 
merely  that  he  told  Eli  if  the  matter  was  settled  the  money 
must  be  procured  elsewhere  than  from  Russell.  In  a  matter 
of  80  much  importance  as  this,  a  conviction  should  not  hinge 
upon  any  such  alleged  admission. 

But  Benson's  own  testimony  should  be  considered  as  to 
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thia  point,  for,  if  true,  it  fully  explains  hia  answer  to  Char- 
piot,  and  is  consistent  with  fais  innocence.  He  denies  posi- 
tively and  circumstantially  every  statement  made  by  Eli  and 
the  other  witneSEes  which,  in  any  way,  tends  to  uphold  this 
charge.  Coming  to  the  testimony  of  Mr.  Charpiot,  his  ver- 
sion of  the  conversation  is  as  follows : 

"He  said  (meaning  Charpiot), 'What  is  your  connection 
with  this  case?'  *  •  *  I  answered  him  about  as  he  has  indi- 
cated, in  the  usual  way — that  I  was  counsel.  He  said  'Do 
you  represent  the  defendants  in  this  case?'  I  said.  'I  do.' 
•  •  •  He  said,  'Do  you  know  Mr.  Eli?'  I  said,  'I  do.'  He 
said, '  Was  there  something  said  about  raising  seven  hundred 
dollars  on  the  outside  in  this  case?'  I  said,  'Yes,  sir.'  He 
said,  'I  don't  think  that  I  care  to  see  you  any  further,'  and 
he  went  out  in  the  same  way  he  came  in." 

Mr.  Benson  further  testifies  that  at  these  interviews  be- 
tween himself  and  Eli  the  latter  himself  made  the  direct 
proposition  that  if  the  entire  amount  of  money  of  which  he 
had  been  robbed  was  returned  to  him,  he  would  get  out  of 
the  coimtry  and  have  nothing  further  to  do  with  the  prose- 
cution, which  offer  Benson  says  he  refused  to  have  anything 
to  do  with,  and  further  says  that  he  expressly  told  Eli  he 
would  not  give  him  a  cent  to  leave  the  country,  or  to  drop 
the  prosecution. 

Considering  all  this  evidence  together,  it  is  not  an  unrea- 
sonable hypothesis  that,  in  replying  to  Charpiot,  something 
was  said  about  raising  money,  Benson  referred  to  the  inter- 
view at  which  he  claims  Eli  proposed  to  get  out  of  the 
country  if  the  money  lost  was  refunded.  We  have  no  doubt 
that  Mr.  Charpiot  details  this  conversation  exactly  as  ha  re- 
members it,  but  even  as  he  himself  states  it,  it  does  not 
prove  the  charge.  It  should  be  home  in  mind  that  Benson 
is  an  attorney  at  law,  and  has  been  engaged  in  the  practice 
for  ten  or  twelve  years.  For  abciut  three  years  of  that  time 
he  was  a  deputy  district  attorney  of  the  second  judicial 
district,  and  eng^ed  continuously  in  the  prosecution  of 
criminal  cases.    It  must  be  assumed  that  be  knew  full  well 
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the  consequences'  of  compounding,  or  attempting  to  com- 
pound, a  felony ;  and  if  it  be  true,  as  a  matter  of  fact,  that 
he  did  make  this  attempt  with  Eli,  it  is  almost  incredible 
that  he  should  unreservedly  admit  the  crime  to  an  attorney 
whom  he  knew  to  be  antagonistic  and  who  would  use  it  as 
evidence  against  him.  To  say  the  least,  before  the  court 
would  be  warranted  in  finding  him  guilty  under  such  a 
cliarge,  the  testimony  would  have  to  be  much  more  satisfac- 
tory and  convincing  than  that  in  this  record. 

The  second  and  third  charges  may  properly  be  considered 
tt^ther,  as  the  same  evidence  applies  to  both,  and  this 
method  is  the  more  satisfactory  and  expeditious.  Even 
though  it  involves  more  or  less  repetition  of  some  of  the 
matters  already  considered,  it  is  necessary  to  review  the 
entire  record  somewhat  at  length.  There  was  in  the  hands 
of  a  police  officer  a  sum  of  money  taken  from  the  persons  of 
those  apprehended  upon  a  criminal  chaige.  It  was  claimed 
to  be  the  fruits  of  the  crime  committed,  and  was  held  by  the 
officer  apparently  (thoi^h  there  is  no  evidence  to  that  effect) 
until  a  hearing  could  be  had,  to  be  used  as  evidence  thereat 
against  the  defendants.  For  the  purposes  of  this  case,  it 
may  be  considered  that  it  was  in  ciutodia  legis,  as  the  attor- 
ney general  claims. 

Respondent  testifies  that  from  conversations  and  repeated 
interviews  with  the  defendants  (his  clients),  and  from  in- 
formation from  such  other  sources  as  were  available,  and 
from  an  inspection  of  the  complaint  filed  against  the  defend- 
ants and  the  process  under  which  they  were  arrested,  he 
became  satisfied  that  the  defendants  were  not  guilty  of  the 
chaise,  that  the  money  held  by  the  officer  was  not  Eli's, 
that  it  had  not  been  taken  from  his  person,  that  it  was  not 
in  cuttodia  legit ;  and  he  thereupon,  as  he  thought  he  had  the 
right  to  do,  took  an  assignment  thereof  from  the  defendants 
for  Ms  fee,  and  demanded  it  of  Russell.  For  all  of  these 
conclusions  we  are  unable  to  say  from  the  record  that  Ben- 
son did  not  have  some  reason  based  upon  the  evidence  before 
him  at  the  time.    When  Russell  refused  to  deliver  the  money, 
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he  (Benson)  concluded,  as  a  matter  of  law  (bo  be  says), 
that  he  could  sue  the  defendants  directly  for  his  services, 
and,  if  he  recovered  judgment,  could  then,  by  a  levy  of  the 
appropriate  writ,  get  this  money  from  the  possession  of  Rus- 
sell, and  apply  it  to  the  satisfaction  of  his  judgment. 

There  was  no  concealment  hy  Benson  at  any  time  that  he 
laid  claim  to  this  money  by  virtue  of  an'  assignment.  In 
the  very  first  interview  he  had  with  Eli,  the  latter  was  so 
informed,  and  unquestionably  so  understood.  Hi.  Cbarpiot, 
too,  knew  of  it,  probably  very  soon  after  the  claim  was  made. 
It  is  true  that  Benson  knew  of  Eli's  claim,  and  also  that 
Russell  held  the  money,  and  it  is  just  as  clear  tliat  Eli  was 
equally  apprised  of  both  facts.  It  is  also  evident  that  each 
claimant  was  determined  at  the  earliest  opportunity  to  get 
possession  of  this  money  from  Russell,  and  not  only  did  Ben- 
son not  conceal  this  intention  from  Eli,  but  he  expressly  told 
him  his  purpose  was  to  get  it  if  he  could,  by  resort  to-  all 
the  courts,  if  necessary. 

The  situation  then  was  that  there  were  two  claimants  for 
a  fund  in  the  haads  of  an  officer ;  both  were  striving  to  get 
it,  neither  was  willing  to  wait  its  disposition  at  the  end  of  a 
trial  of  the  prisoners,  and  each  was  trying  to  circumvent 
the  other. 

Beiag  indebted  to  various  persons,  as  he  says  (and  there  is 
no  evidence  at  all  to  the  contrary),  Benson  split  up  the 
claim  into  four  parts,  and  four  suits  were  brought,  judgments 
secured,  writs  of  execution  issued,  and  the  money  seized  and 
applied,  as  hereinbefore  stated. 

It  is  said  that  by  this  course  of  conduct  Benson  defrauded 
Eli  of  his  money,  and  abused  the  process  of  the  court.  If, 
as  a  matter  of  fact,  Benson  honestly  believed  that  this  money 
in  the  hands  of  Russell  was  not  Eli's ;  that  it  was  not  in  the 
custody  of  the  law ;  that  it  was  equitably  his  own  property ; 
— to  all  of  which  he  testifies,  —  then,  even  though  he  was 
altogether  wrong  upon  all  points,  his  attempt  thus  to  get 
his  money  cannot  be  considered  to  he  a  fraud  upon  Eli,  or  an 
abuse  of  the  process  of  the  courts,  such  as  to  cause  his  dis- 
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barment.  I£  an  attorney  is  to  be  visited  with  this  penalty 
whenever  he  misconceives  the  facts  or  the  law,  or  the  remedy 
for  the  enforcement  of  rights  which  he  believes  belong  to 
a  client,  few,  if  any,  attoraeya  would  be  safe. 

If,  however,  the  record  satisfied  us  that  the  respondent 
was  actuated  by  corrupt,  or  dbhonest,  motives,  or  that  he 
wrongfully  and  intentionally  defrauded,  or  intended  to  de- 
fraud, Eli,  or  to  abuse  the  process  of  the  court,  he  should  be 
disbarred. 

Moreover,  it  is  vigorously  argued  that,  if  Benson  honestly 
believed  that  the  money  was  his,  his  suit  should  have  been 
in  replevin  against  Russell  for  unlawful  detention,  or  have 
sounded  in  damages  for  unlawful  conversion.  When,  on  the 
contrary,  he  proceeded  directly  gainst  the  defendants,  he 
repudiated  the  validity  of  the  assignment  thereby  evidenc- 
ing, by  such  inconsistent  conduct,  his  own  disbelief  as  to  the 
genuineness  of  his  claim  thereunder.  As  evidencing  the 
same  disbelief,  it  is  said,  were  the  splitting  up  of  the  cause 
of  action  so  as  to  bring  each  claim  within  the  jurisdiction  of 
a  justice  of  the  peace,  the  procuring  from  the  defendants  of 
the  power  to  confess  judgment  and  admit  service  of  procesu, 
and  the  institution  of  these  four  suits  before  a  court  in  a 
remote  part  of  the  precinct,  and  the  seizure  by  the  constable 
of  the  money  in  the  hands  of  Russell. 

As  a  matter  of  law,  we  cannot  say  that  Benson's  only 
remedies  were  replevin  and  conversion ;  nor  is  it  true  that 
his  election  to  proceed  directly  against  the  defendants,  and, 
by  ancillary  or  direct  process  under  his  judgment  against 
them,  to  reach  the  money  held  hy  Russell,  was  necessarily 
inconsistent  with  his  honest  belief  that  the  latter  method  was 
legal.  Benson  testifies,  as  a  fact,  that  he  thought  and  still 
thinks,  he  had  a  legal  right  so  to  do.  We  may  say  that,  if 
Benson  had  no  description  of  the  bills,  and  there  is  no  evi- 
dence that  he  had,  replevin  would  not  lie,  and  where  one 
^vrongfully  converts  to  his  own  use  the  property  of  another, 
the  latter  may  not  choose  to  rely  solely  upon  the  personal 
liability  of  the  wrongdoer. 
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There  is  no  evidence  that  the  constable  was  acting  under 
the  advice  or  direction  of  the  respondeat  in  seizing  Uie  money 
as  he  did.  In  this  collateral  proceeding  it  is  not  proper  for 
ns  to  determine  the  legality,  or  illegality,  of  the  different 
steps  taken  by  the  respondent  to  get  this  money,  unless,  and 
except  in  so  far  as,  we  are  compelled  to  do  so  by  the  necessi- 
ties of  the  pending  case ;  nor  must  we  be  understood  as 
intimating  that  the  defendants,  or  proper  party  intervener, 
might,  or  might  not,  have  defeated  such  measures,  had 
timely  defenses  been  interposed. 

If  Eli  was  not  a  party,  he  is  not  bound ;  and  the  record  in 
this  proceeding  incidentally  discloses  that  an  action  is  now 
pending  in  the  proper  jurisdiction  in  which  Eli  is  seeking 
to  recover  his  money,  or  its  equivalent,  and  we  must  assume 
that,  if  the  evidence  therein  warranto  it,  proper  relief  will  be 
given.  We  should  not,  therefore,  unnecessarily  anticipate 
that  judgment,  or  prejudice  the  rights  of  the  litigants  one 
way  or  the  other  by  declaring,  in  this  proceeding  for  disbar- 
ment, the  rights  of  the  parties  there.  Indeed,  it  is  the 
proper  practice  not  to  entertain  disbarment  proceedings 
whilst  the  conduct  complained  of  is  already  being  investi- 
gated in  an  appropriate  action ;  and  where  the  (alleged) 
wrong  is  committed  during,  or  in  connection  with,  the  judi- 
cial trial  of  an  action,  the  institution  of  a  proceeding  like 
this  should  be  postponed,  or  its  hearing  suspended,  until  the 
termination  of  the  action.  Had  the  pendency  of  this  action 
Iieen  seasonably  and  properly  brought  to  our  attention,  the 
foregoing  practice  would  have  been  observed.  But,  in  any 
event,  it  is  unquestionably  true  that  the  charges  here  are  not 
wholly  dependent  upon  the  regularity  or  illegality  of  the  , 
procedure  in  the  suits  before  the  justice  of  the  peace. 
Rather  the  question  is  whether  Benson's  acts  show  such 
moral  obliquity  as  to  make  him  unfit  to  pursue  the  high  and 
honorable  profession  of  a  lawyer. 

We  think  the  rule  is  beyond  cavil  that  in  a  case  of  this 
sort  the  charges  must  be  established  by  clear,  convincing  and 
satisfactory  evidence.     It  is  not  necessary  in  this  particular 
Vol.  ixiv — 24 


b,GoogIc 


370  People  ex  rel.  t.  Benson.  [Sept.  T^ 

proceeding  to  go  as  far  as  some  courts  have  mtlmated,  and 
as  some  counsel  claim  to  be  the  law,  that  the  proof  shoold 
be,  as  in  criininal  cases,  beyond  all  reasonable  doubt.  Cer- 
tainly, however,  before  an  attorney,  charged  with  unprofes- 
sional conduct,  is  deprived  of  his  license  and  cut  o£E  from 
the  practice  of  a  profession  by  which  he  earns  his  living,  the 
proof  thereof  should  rest  upon  a  more  substantial  foundation 
than  that  produced  before  us  in  this  proceeding. 

In  this  connection  the  previous  reputation  and  standing 
of  the  respondent  is  a  matter  entitled  to  much  consideration. 
In  this  record  is  the  testimony  of  such  men  as  ex-Judge  Elli- 
ott of  this  conrt,  of  Judges  Palmer  and  Johnson,  now  judges 
of  the  district  court  of  the  second  judicial  district  of  this 
state,  of  Judge  Steele  of  the  county  court,  and  of  Mr.  Monash, 
president  of  the  chamber  of  commerce  and  a  prominent  busi- 
ness man  of  the  city, — all  to  the  effect  that  Benson's  pre- 
vious standing  as  a  lawyer  and  as  an  honorable  man  were  of 
the  highest ;  and  they  testify  that  until  these  charges  were 
preferred  against  him,  they  never  heard  anything  derogatory 
to  his  character.  Considering  this,  in  connection  with  all  of 
the  other  evidence  produced,  we  are  constrained  to  say  that 
a  case  has  not  been  made  out  against  the  respondent  that 
would  justify  a  judgment  of  disbarment. 

Notwithstanding  our  ctmolusion  upon  these  issues  both  of 
law  and  fact  in  favor  of  the  respondent,  it  must  not  be  un- 
derstood that  we  approve  of  all  his  acia,  or  oonmiend  them 
as  precedents  that  may  safely  be  imitated  in  like  circum- 
stances. Even  though  respondent,  upon  strictly  legal  prin- 
ciples, may  have  been  justified  in  the  method  adopted  for 
.  getting  possession  of  this  money,  and  while  due  allowance 
should  be  made  for  reasonable  zeal  of  counsel  in  live  effort 
to  accomplish  by  legitimate  means  what  he  honestly  considers 
a  worthy  object,  nevertheless  the  course  pursued  by  respond- 
ent, in  so  far  as  it  pertains  to  the  institution  and  prosecution 
of  these  suits  was,  to  say  the  least,  most  indiscreet.  It 
would  have  been  far  better  even  for  his  own  reputation,  as 
he,  himself,  must  now  painfully  realize,  as  weU  as  for  the 
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honor  of  his  profession,  had  he  waited  the  result  of  the  stat- 
utory proceeding  which  the  court,  having  jurisdiction  of  a 
criminal  case,  usually  pursues  in  determining  the  right  of 
ownership  to  such  property.  And  while  we  do  not,  as  we 
have  said,  find  said  acts  to  be  so  censurable  as  to  call  for  dis- 
barment, and  of  this  finding  respondent  should  have  the  full 
benefit,  and  while  we  do  not,  by  these  reflections,  intend  to 
minify  the  force  and  proper  effect  thereof,  or  desire  to  do- 
tract  from  its  natural  and  legal  consequence,  yet  when  we 
view  said  acts  from  the  standpoint  of  those  etliical  princi- 
ples with  which  every  lawyer  should  square  his  conduct,  we 
cannot  omit  this  expression  of  our  disapproval. 

From  the  foregoing  it  follows  that  the  rule  to  show  cause 
heretofore  issued  against  the  respondent  should  be  discharged, 
and  the  informatlou  dismissed,  and  it  is  so  ordered 


The  City  op  HiGHLANpa  et  al.  v.  Johnbon. 

1.  Taxatiob — ToiD  Abbksbmbnt — Injunctiob. 

Thftt  a  but  or  ftaMMment  is  void  Is  not  sufBcieat  to  Justifj  the  interpo- 
ritiOD  of  a  court  of  eqalty  to  reatrain  Ita  coliectioD. 

2.  Sbwkb  Tax—Hxthods  or  Collectiho. 

Two  remedies  are  provided  bj  our  general  municipal  oorporation  act 
for  collecting  Bener  aMeeameats.  By  aubdiTieion  75,  sec.  3312,  Gen. 
Stats,  (mils'  Ann.  Stats,  sec.  4403)  thej  may  be  collected  and  the 
lien  Uiereof  enforced  b;  the  city  council  In  a  proceeding  at  law  or 
Id  equity.  Sec.  3351  Gen.  State.  (Mills'  Ann.  State,  sec.  4472)  gives 
the  municipality  tlie  light  by  ordinance  to  cause  a  delinquent  aasesa- 
ment  to  be  certiSed  to  the  county  cterk  of  the  county,  to  be  col- 
leoted  and  paid  over  by  t^e  county  treasuier  as  other  taxes. 

3.  Cou-mmoH  or  Taxes— Wabbant. 

The  collector  of  taxes  must  have  some  anthority  or  warrant  for  ttkelr 

collection,  or  his  acte  are  trespasses. 
A.  Statctx — Repeal. 
While  the  act  of  1693  amendiDg  sec.  2886,  Oeu.  State,  making  it  the  duty 

of  the  assessor,  Instead  of  the  county  clerk,  to  extend  the  tax  list 
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aod  Issue  warrant  to  the  treasurer,  does  not  expreeslj  repeal  seo- 
tion  3S50  Qen.  Stats.,  which  requires  the  county  clerk  to  include  in 
his  warrant  municipal  taxes,  said  section  is  by  tlie  aot  of  1893  ren- 
dered inoperative.  The  effect  of  si^d  act  Is  to  read  into  mo.  3350 
the  word  "  asseBgor  "  instead  of  "  countj  clerk." 

t.  TA.ZBS — Wabbamt  fob  COLLEOnOH. 

Under  the  statutes  as  they  now  exist.  It  is  neoeBHary  for  the  aasesBor  to 
deliver  to  the  treasurer  a  warrant  for  the  collection  of  state,  county 
and  municipal  taxes  proper.  But  no  such  necessity  exists  In  case 
of  sewer  aBsesaments.  The  city  council  levies  the  assessment  for 
sewer  tax  upon  the  baaU  of  supposed  beueflts  and  the  assessor  baa 
nothing  to  do  with  It  in  any  way. 

e.  Sawk. 

The  statutes  requiring  a  warrant  for  the  collecUon  of  taxes  are  not  ap- 
plicable to  municipal  assesBments  for  sewers.  When  the  municipal- 
ity fnmtshea  to  the  treasurer  through  the  certiBcate  of  its  city  clerk 
delinquent  assessments,  with  proof  of  the  passage  of  an  appropri- 
ate ordinance  for  that  purpose,  the  treasurer  without  any  other 
warrant  than  the  statute  and  ordinance  has  authority  to  collect  such 
delinquent  aaseHsmentB. 

Appeal  from  the  IHstriet  Court  of  Arapahoe  County. 

Mr.  L.  E.  Ebnwobtht,  Mr.  Gboboe  C.  Nobbis,  and 
Mr.  Emebson  J.  Shobt,  for  appellant. 

Measis.  Cabpenteb  &  McBibd,  for  appellee. 

Mb.  Jdstiob  Campbell  delivered  the  opimon  of  the  ooort. 

This  action  was  brought  by  the  appellee  (plaintiff  below) 
against  the  county  treasurer  of  Arapahoe  county  and  the 
city  of  Highlands  to  restrain  them  fi-om  selling  his  property 
for  a  delinquent  asBesBment  levied  thereupon  by  said  city 
for  coDStructiug  a  sewer.  The  treasurer  was  perpetually 
enjoined  from  selling;  and  from  the  decree  so  providing 
both  defendants  have  appealed. 

Tlie  grounds  of  the  action,  as  set  up  in  the  complaint,  are 
(1)  that  the  assecsment  was  void ;  (2)  that  the  county  treas- 
urer had  no  warrant  for  its  collection,  and  in  attempting  to 
do  so  was  proceedij^  to  take  private  property  without  due 
process  of  law. 
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The  first  ground  has  been  waived  in  argument,  and  the 
appellee  relies  now  upon  the  sole  ground  that  the  city  coun- 
cil did  not  cause  to  be  certified  to  the  county  clerk  the  de- 
linquent assessment,  and  the  county  clerk  did  nob  include 
the  same  in  his  warrant  to  the  county  treasurer  for  its  col- 
lection ;  the  point  being  that  this  failure  is  not  a  mere  irregu- 
larity, but  is  in  violation  both  of  the  statute  in  that  hehalf 
and  of  the  14th  amendment  of  the  federal,  and  section  25  of 
article  2  of  oar  state,  constitution,  and  so  leaves  the  county 
treasurer  wholly  without  authority  in  law  for  collecting  the 
assessment. 

The  respective  counsel  apparently  ^;ree  that  this  consti- 
tutional question  is  necessary  to  a  determination  of  this 
controversy ;  for  by  the  appellant  it  is  contended  that  the 
threatened  act  of  the  treasurer  to  adveri^ise  and  sell  conforms 
to,  and  is  in  substantial  compliance  with,  said  provisions  of 
the  statute  and  constitutions ;  and  on  the  part  of  appellee 
that  such  acts,  if  done,  would  be  entirely  unwarranted  by 
any  law  of  the  land. 

The  statutes  bearing  upon  the  question  are :  G-en.  Stats. 
sec.  3312,  as  amended  by  the  act  of  1889  (Session  Laws, 
1889,  p.  454),  subdivision  75  (2  Mills'  Ann.  Stats,  sec.  4408) ; 
Gen.  Stats,  sees.  3321,  3350,  3351,  3352  (Mills'  Ann.  Stats, 
sees.  4441,  4471,  4472,  4478)  ;  Session  Laws,  1893,  p.  418, 
see.  28  (3  Mills'  Ann.  Stats,  sec.  3819),  p.  423,  sec.  55  (3 
Mills'  Ann.  Stats,  sec.  3829). 

That  a  tax,  or  assessment,  is  void  is  not  sufScient  to  justify 
the  interposition  of  a  court  of  equity  to  restrain  its  collection. 
Inturanee  Co.  of  N.  A.  v.  Bonner,  ante,  p.  220  (49  Pac.  Rep. 
366),  and  State  Bailroad  Tax  Cases,  92  U.  S.  575.  It  is 
probably  because  of  this  well-established  principle  that  coun- 
sel for  appellee  now  abandon  the  first,  and  rely  solely  upon 
the  second,  ground  set  up  in  their  complaint. 

To  municipalities  organized  thereunder,  as  was  the  defend- 
ant city,  two  remedies  are  given  by  our  general  municipal 
corporation  act  for  collecting  sewer  assessments  duly  levied 
by  them.    By  subdivision  75  of  sec.  3312,  mipra,  they  may 
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be  collected,  and  the  lien  thereof  enforced,  by  the  city  council 
in  a  proceeding  at  law  or  in  equity.  The  other  remedy  is 
found  in  sec.  3351,  which  gives  to  the  municipality  the  right 
by  ordinanae  to  cause  a  delinquent  assessment  *'  to  be  certi- 
fied to  the  county  clerk  of  the  county,  and  be  collected  and 
paid  over  by  the  treasurer  of  the  county  in  the  same  maimer 
as  taxes  are  authorized  to  be  by  this  act."  When  compliance 
therewith  is  made,  it  becomes  the  duty  of  the  treasurer  under 
sec.  3S52,  supra,  to  collect  said  assessment  in  the  same  man- 
ner, and  at  the  same  time,  as  other  taxes  upon  the  same  tax 
list  are  collected ;  and  it  is  further  provided  therein  that 
"  all  the  laws  of  the  state  for  the  assessment  and  collection 
of  general  taxes,  including  the  laws  for  the  sale  of  property 
for  taxes,  and  the  redemption  of  the  same,  shall  apply  and 
have  aa  fuU  effect  for  the  collection  of  such  city  or  town 
taxes  as  for  such  general  taxes,  except  aa  modified  by  this 
act." 

The  position  taken  by  the  appellee  is  that  before  tlie 
county  treasurer  has  any  right  to  collect  the  assessments 
and  enforce  the  lien,  all  the  statutory  conditions  precedent 
to  the  existence  of  the  right  must  be  strictly  fulfilled ;  sad 
unless  they  are,  the  treasurer,  in  attempting  to  collect,  acts 
without  process  of  law.  The  certification  to  the  county 
clerk,  as  provided  by  sec.  3351,  and  the  issuing  by  the  latter 
of  his  warrant  to  the  treasurer,  as  sec.  3350  requires,  are 
said  to  be  imperative  statutory  conditions  to  be  observed, 
and  noncompliance  therewith  is  said  to  be  fatal  to  ths  treas- 
urer's right  to  collect. 

It  will  be  observed  that  sec.  3350  does  not,  in  terms,  re- 
quire the  county  clerk  to  include  in  his  general  warrant  t« 
the  treasurer  for  the  collection  of  taxes,  asseamenti  levied 
by  a  municipality ;  but  it  is  contended  that,  inasmuch  as 
sec.  3352  makes  applicable  to  the  collection  thereof  all  the 
laws  of  the  state  for  the  collection  and  assessment  of  taxes 
generally,  except  as  modified  by  the  act,  and  prior  to  the 
amendment  of  1893,  supra,  the  county  clerk  was  required 
by  sec.  2866  of  iiie  revenue  act  to  issue  to  the  county  treaa- 
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urer  the  warrant  for  the  collection  of  all  taxes,  the  county 
eterk  must,  therefore,  include  the  municipal  assessment  in 
such  general  warrant. 

Assuming  this  to  have  been  his  duty  prior  to  1893,  we 
proceed  to  an  examination  of  the  specific  objection  m^ed  to 
the  treasurer's  lack  of  authority.  Counsel  for  appellee 
themselves  ai^e,  as  just  stated,  that  when  a  city  council 
elects  the  second  of  the  two  remedies  above  mentioned,  the 
reason  for  requiring  certification  to  the  county  clerk  is  that 
when  sec.  3351  was  passed,  the  county  clerk  was  required 
by  sec.  2866  of  the  revenue  act  and  by  said  sec.  8850  to 
issue  his  warrant  to  the  county  treasurer  for  the  collection 
of  all  taxes  of  every  kind,  including  municipal  assessments. 
The  argument  further  is  that  the  issuing  of  this  warrant  by 
the  county  clerk  and  its  delivery  to  the  treasurer  constitutes 
the  only  authority  of  the  latter  to  collect,  and,  without  it, 
no  coUeetiuu  can  be  enforced. 

All  the  authorities  agree  that  the  collector  of  taxes,  by 
whatever  title  called,  must  have  some  authority  or  warrant 
for  their  collection,  and  in  lieu  thereof  his  acts  are  trespasses. 
Cooley  on  Taxation  (2d  ed.),  pp.  424^431,  469,  481 ;  Bur- 
roughs on  Taxation,  §§  107,  et  teq.  113 ;  Black  on  Tax  Titles, 
§  76 ;  1  BlackweU  on  Tax  Titles,  §§  330,  et  seq.  453. 

Generally,  and  in  most  of  the  states,  this  warrant,  as  it  is 
usually  called,  is  issued  to  the  collector  bj  some  other  desig- 
nated officer  who  prepares,  or  has  in  his  possession,  the 
assessment  roU  or  tax  list.  But  it  is  apprehended  that  it  is 
not  essential  tiiat  the  warrant  should  come  from  some  other 
official ;  and  if  so,  it  is  because  of  some  statutory  provision. 
In  other  words,  it  is  exclusively  a  regulation  of  statute  law 
whether  the  authority  for  collection  is  conferred  directly 
upon  the  collector  by  the  statute  itself,  or  indirectly  through 
some  other  officer  to  whom  the  statute  has  intrusted  the 
power  of  issuing  such  authority  ;  for,  if  it  is  competent  for 
the  legislature  to  delegate  to  some  subordinate  person  or 
body  this  power,  the  same,  in  the  absence  of  constitutional 
limitation,  may  be  conferred  upon  the  collector  directly  by 
the  act  of  the  legislature  itself. 
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In  this  state,  prior  to  the  amendment  of  1898,  the  valna- 
tion  of  property  for  taxation  was  made  by  the  coonty  as- 
BeBsor,  and  he  was  required  to  pi-epare  and  deliver  to  the 
county  clerk  tlie  assessment  roll.  After  the  receipt  thereof 
by  him,  the  county  clerk  then  prepared  an  abstract  of  this  roll, 
and  therefrom  made  up  the  tax  list,  and  transmitted  it  to  the 
county  treasurer,  together  witli  his  warrant  to  the  latter  for 
the  collection  of  the  taxes  therein  ineladed.  General  Stat- 
utes, 1883,  sec.  2863,  et  «j.(2  MiUs'  Ann.  Stats,  sec.  8826). 

But  in  1893  (Session  Laws,  1893,  pp.  418-123 ;  3  Mills' 
Ann.  Stats,  sec.  3826,  et  leq.y,  a  change  was  made,  and  said 
duties  theretofore  imposed,  and  powers  theretofore  con- 
ferred, upon  the  county  cleric  were  all  withdrawn  and  vested 
in  the  county  assessor,  so  that  since  that  time  the  statute 
makes  it  the  duty  of  the  county  assessor  not  only  to  make 
the  assessment,  but  to  prepare  said  abstract  and  tax  list,  and 
to  issue  said  warrant  to  the  treasurer. 

But  it  is  argued  by  counsel  for  appellee  that  this  legisla- 
tion of  1893  was  not  intended  to,  and  does  not,  apply  to  the 
collection  of  municipal  taxes  or  assessments ;  for  sec.  3350, 
a  part  of  the  original  municipal  corporation  act,  makes  it  the 
duty  of  the  county  clerk  to  extend  them  on  the  tax  list  and 
include  them  in  hie  general  warrant  of  ccdlection  to  the  treas- 
urer, and  it  has  not  been  amended  or  repealed.  It  is  true 
that  it  has  not  been  expressly  repealed ;  but  it  seenw  very 
clear  that  it  is,  at  least,  incapable  of  literal  enforcement. 
This  section  made  it  the  duty  of  the  clerk  to  extend  city 
taxes  as  soon  as  the  asaessment  roll  was  ready  for  him.  He 
made  the  tax  list  from  this  roll,  and  included  the  taxes  in 
his  general  warrant, — that  is,  in  the  warrant  for  state  and 
county  taxes.  Prior  to  1893,  the  assessor  famished  the 
clerk  with  the  data, — viz :  l^e  assessment  roll,  from  which, 
and  from  which  only,  oould  the  olerk  compute  and  extend 
the  taxes  and  make  the  tax  list.  By  the  act  of  1893  the 
assessor  was  relieved  of  this  duty.  Thereafter  he  rotained 
in  his  own  possession  this  roll,  and  from  it  oomput«d  and 
extended  the  taxes,  prepared  the  abstract  and  the  tax  list 
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The  clerk  no  longer  can  make  either.  Besides,  the  assessor, 
and  not  the  county  clerk,  delivers  to  the  treasurer  the  tax 
list  and  issues  the  general  warrant  for  collection.  It  there- 
fore follows  that  sec.  3350  is  inoperative,  for  it  is  impossible 
for  the  clerk  to  perform  the  things  which  that  section  im- 
poses Qpon  him.  As  to  state,  county,  and  city  taxes,  proper, 
the  assessor  has  the  power  possessed  by  the  clerk  prior  to 
the  act  of  1893.  In  other  words,  the  effect  of  said  act  is  to 
read  into  sec  3350  the  word  "assessor"  instead  of  "county 
clerk." 

As  it  is  now,  therefore,  the  duty  of  the  assessor  to  in- 
clude city  taxes  in  his  general  warrant  to  the  ti-easurer,  the 
question  is,  may  the  treasurer  collect  delinquent  sewer  assess- 
ments levied  by  a  municipality,  if  they  are  not  included 
in  the  assessor's  general  warrant?  With  the  statutory  ma- 
chinery now  in  force  touching  state,  county,  and  municipal 
taxes  proper,  there  is  a  necessity  for  requiring  a  warrant 
for  their  collection  to  he  delivered  to  the  treasurer  by  the 
assessor,  and  the  statute  so  provides.  He  values  the  taxable 
property  for  assessment ;  he  determines  the  amount  of  the 
tax  upon  the  basis  of  valuation  at  the  rate  prescribed  by  the 
body  having  authority  to  make  the  levy ;  he  is  the  only  offi- 
cial who  can  ascertain  the  amount  of  the  tax ;  and  so  his 
warrant  for  their  collection  is  provided  for. 

But  in  case  of  sewer  assessments,  no  such  necessity  exists 
for  requiring  him  to  issue  a  collector's  warrant.  The  city 
council  levies  the  assessment,  and  determines  the  amount 
thereof,  upon  the  basis  of  supposed  benefits  ascertained  by 
it.  The  assessor  has  nothing  to  do  with  it  in  any  way,  and 
so  we  would  not  expect  to  find  any  statutory  provision  require 
ing  him  to  exercise  any  authority  concerning  it.  It  is  only 
by  reason  of  the  fact  that  sec.  3352  makes  applicable  to  such 
sewer  assessments  the  general  laws  of  the  state  for  the  assess- 
ment and  collection  of  general  taxes,  except  as  modified  by 
the  act  itself,  that  any  such  claim  is  made  that  the  county 
clerk,  or  assessor,  must  issue  this  warrant.  But  it  is  appar- 
ent, without  any  ai^umeut,  that  the  general  laws  relating 
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to  the  assessment  of  general  taxes  are,  in  great  i 
inapplicable.  And  such  general  laws  for  collecting  taxea, 
in  80  far  as  concerns  a  warrant  from  any  other  county  officei 
for  their  collection,  are  inapplicable,  and  thej  are  modified 
by  the  municipal  corporation  act  itself.  Sec.  dS51,  so  &r  as 
pertinent  here,  is  hereinbefore  quoted.  A  fair  construction 
of  that  section  is,  that  when  the  municipality  by  ordinance 
so  provides,  this  section  and  said  ordinance  together  consti- 
tute the  authority,  and  the  only  authority,  which  the  treas- 
urer has  for  collecting  said  delinquent  municipal  assessments, 
in  the  stune  manner  as  he  collects  state,  county  and  munici- 
pal taxes ;  and  that  when  the  municipality  furnishes  to  the 
treasurer — as  in  this  case  it  properiy  did,  through  the  certi- 
ficate of  its  city  clerk,  in  accordance  with  the  provision  of 
the  ordinance  to  that  effect, — with  proof  of  the  passage  of 
an  appropriate  ordinance,  the  treasurer,  without  any  other 
warrant,  has  the  authority  to  collect  the  delinquent  munici* 
pal  assessment  in  the  same  manner  as  he  collects  other  taxes. 
That  portion  of  sec,  3350  requiring  certification  to  the  county 
clerk  may  be  entirely  disregarded.  It  is  not  essential  to  the 
right  of  a  treasurer  to  collect.  To  comply  with  its  direction 
would  no  longer  serve  any  useful  purpose,  and  to  omit  com- 
pliance therewith  would,  at  most,  be  an  irregularity,  and,  in 
no  sense,  injuriously  affect  the  right  of  the  delinquent  owner, 
or  impair  the  right  of  the  treasurer  to  collect.  The  statute 
and  the  ordinance  furiush  thiS'  authority.  See  on  these 
points :  Parker  v.  Sexton,  29  Iowa,  421 ;  0.  R.  4-  M.  B.  B. 
Co.  et  al.  V.  Carroll  County,  41  Iowa,  153 ;  The  Iowa  R.  R. 
Land  Co.  V.  County  of  Sac,  89  la.  124 ;  The  Iowa  R.  R.  Land 
Co.  V.  Carroll  County,  39  la.  151. 

Compliance  having  been  made  by  the  municipality  in  sub- 
stantial conformity  to  these  views,  it  follows  that  the  treas- 
urer had  full  authority  in  this  case  to  proceed  to  the  adver- 
tising and  sale  of  the  plaintiff's  property.  The  judgment  of 
the  court  is,  libierefore,  reversed,  and  the  cause  remanded  to 
the  district  court  with  instructions  to  dismiss  the  action. 

Reverttd, 
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McCOACH  ET  AL.  V.  WHTPPLB. 

1.  Ei^xcnoFB. 

A  politloal  conventian  for  a  judicial  distriot  met  In  1804,  and  T.  wu 
ohosen  chairman  of  the  judicial  diBtrlct  committee.  B7  reason  of 
the  addition  of  another  jndga  to  the  diatriot  by  the  l^slatnre 
a  convention  of  the  part;  was  held  In  1895  and  selected  a  new 
committee  for  the  district.  By  tlie  selection  of  the  new  committee, 
T.  ceased  to  ho  a  member  of  the  committee,  and  a  convention  called 
by  him  was  not  the  legal  convention  of  the  parCy.  A  convention 
called  by  the  new  committee,  recognized  and  authorized  by  the 
state  central  committee  of  the  party,  represented  the  party,  and  its 
Domioee  was  tbe  legal  nomtaee  of  the  party. 

Review  from  tke  District  Court  of  Arapahoe  Countjf. 

Mr.  Grbklet  Whitford,  Messrs.  Gotjdt  &  TwttOHbll 
and  Mr.  C.  H.  Redmond,  for  petitioDerB. 

Messrs.  Wm.iB,  Taylob  &  Taylor,  for  respondent. 

Per  Curiam.  This  is  a  proceeding  to  determine  the 
right  to  the  name  and  emblem  of  the  People's  party,  as 
between  George  C.  Berlin  and  J.  Maurice  Finn,  as  nominees 
for  district  attorney  in  the  fourth  judicial  district.  The 
facts  out  of  which  the  controversy  arose  are  in  brief  as  fol- 
lows: 

One  C.  £.  Trowbridge,  assuming  to  act  as  chairman  of 
the  distriot  committee  of  the  People's  party  in  and  for  the 
fourth  judicial  district,  called  a  convention  to  meet  at  Vic- 
tor, on  the  21,  day  of  September,  1887,  for  the  purpose  of 
nominating  a  candidate  for  the  office  of  district  attorney  of 
that  district.  In  pursuance  of  this  call  a  convention  was 
held  at  Victor  on  September  22,  and  placed  in  nomination 
one  John  M.  Johnson  as  its  candidate  for  said  office ;  and 
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adopted  the  name  and  emblem  of  said  People's  party.  There- 
after Johnson  resigned  as  euch  nominee,  and  a  committee 
appointed  bj  the  convention  to  fill  vacancies  substitated 
the  name  of  J.  Maurice  Finn  in  his  stead;  and  on  Septem- 
ber 25, 1897,  certified  his  name  to  the  secretary  of  state  as  the 
nominee  for  district  attorney  of  the  People's  party  of  the 
fourth  judicial  district.  On  September  28, 1897,  the  peti- 
tioner, John  McCoach,  who  claims  to  be  the  duly  appointed 
and  acting  district  committeeman  in  and  for  the  county  of 
El  Paso,  filed  with  the  secretary  of  state  a  protest  against 
the  certification  of  the  nomination  of  Finn  under  the  mtme 
and  emblem  aforesaid ;  and  on  that  day  called  another  con- 
vention to  meet  at  Colorado  Springs  on  September  30.  This 
convention  met  at  the  time  and  place  designated,  and  nomi- 
nated George  C.  Berlin  for  the  office  of  district  attorney  in 
and  for  said  judicial  district,  and  adopted  the  name  and  em- 
blem of  the  People's  party,  and  duly  certified  such  nominft- 
tion  to  the  secretary  of  state.  Itappears  from  the  record  that 
Trowbridge  was  the  chairman  of  the  judicial  committee  for 
the  fourth  judicial  district  in  1894.  By  reaeou  of  the  change 
in  1895  providing  for  an  additional  judge  in  that  district,  a 
convention  was  held  in  that  year  to  nominate  a  district 
judge ;  and  this  convention  appointed  a  new  district  com- 
mittee consisting  of  Mr.  McCoach  as  committeman  in  and 
for  El  Paso  county,  Mr.  Bennett  of  Kit  Carson  county, 
and  the  chairmen  of  the  respective  central  committees  of 
the  other  counties  in  the  district.  It  does  not  appear  who 
•    was  elected  chairman  of  the  new  committee. 

On  September  29  the  state  central  committee  of  the  Peo- 
ple's party  authorized  and  directed  Mr.  McCoach,  as  the  dis- 
trict committeeman  in  and  for  EI  Paso  county,  to  call  a 
i  convention  for  the  purpose  of  nominating  a  candidate  for 

I  district  attorney  in  said  judicial  district  on  behalf  of  said 

I  People's  party ;  and  to  do  all  acts  necessary  to  protect  the 

I  People's  party  in  the  use  of  its  name  and  emblem.     It  there- 

fore appears  that  Mr.  Trowbridge  ceased  to  be  a  member  of 
I  the  district  committee  in  1895,  and  that  Mr.  McCoach  was 

I 
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tha  duly  appointed  and  acting  district  committeeman  for  the 
People's  party  in  and  for  El  Paso  county  since  that  time. 

We  think,  imder  these  circumstances,  the  court  below 
correctly  held  that  the  latter  convention  was  the  legally 
called  convention,  and  that  its  nominee  is  the  nominee  of 
the  People's  party  for  that  district ;  uid  its  judgment  is 
accordingly  affirmed. 

Affirmed. 


[Mo.  8842.] 

MnUN  V.  CORBIN  BT  AL. 


1.  Pbactios — Appbai.  fboh  Court  of  Appeals. 

Under  Kale  50  of  the  Bopreme  court,  in  order  to  sacure  a  hearing  ^nd 
determination  by  the  sapreme  oonrt  of  an  appeal  from,  or  writ  of 
error  to,  any  flnal  judgment  of  the  court  of  appeals,  it  iB  imperative 
that  appellant  or  pl^ntifl  in  error  sliall  flle  a  new  assignment  of 
eiTora,  and  briefs  within  the  same  time  as  In  cases  for  review  from 
other  courts. 

Error  to  Court  of  Appeal*. 

Mr  F.  A.  Williams  and  Mr.  G.  Q.  Richmond,  for  plain- 
tiff in  error. 

Mr.  George  N.  Htted,  Mr.  George  F.  Dukklbb  and 
Mr.  O.  E.  Jackson,  for  defendant  in  error. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

From  a  judgment  against  him  in  the  district  court  of 
Arapahoe  county  the  plaintiff  in  error  here  appeals  to  the 
ooart  of  appeals.  In  the  latter  court  the  judgment  of  the 
trial  court  was  affirmed,  and  the  opinion,  exhibiting  much 
research  and  evincing  a  careful  examination  of  the  questions 
raised,  is  reported  in  8  Colorado  Appeals,  at  page  113.  To  the 
judgment  of  the  court  of  appeals  the  appellant  there  (jilaiu- 
ti£E  in  error  here)  seeks  to  prosecute  a  writ  of  error. 
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A  traiiBfiript  of  the  record,  and  the  original  biiefs  used  in 
the  court  of  appeals,  were  filed  in  this  court  on  August  18, 
1896.  PlaintifE  in  error  has  not  filed  a  new  assignment  of 
errors  or  additional  briefs  in  this  court,  or  taken  any  steps 
whatever  in  the  case  except  the  mere  filing  of  the  docaments 
aforesaid. 

Rule  50  of  this  court  under  the  compilation  of  Septem- 
ber 13, 1897, —  being  rule  41  of  the  preceding  book  of  rules 
—  was  adopted  May  22,  1895.  In  order  to  secure  a  hearing 
and  determination  by  this  court  of  an  appeal  from,  or  writ  of 
error  to,  any  final  judgment  of  the  court  of  appeals,  this  rule 
makes  it  imperative  that  the  appellant,  or  plaintiff  in  error, 
shall,  among  other  things,  file  a  new  assignment  of  errors 
and  briefs  within  ihe  same  time  as  in  cases  brought  up  for 
review  from  other  courtfi.  This  rule  not  having  been  com- 
plied with  by  the  plaintiff  in  error  here,  the  writ  is  dismissed. 

We  are  less  reluctant  strictly  to  enforce  this  rule  in  the- 
case  at  bar  because  the  parties  have  had  one  appeal  where  all 
the  questions  involved  have  been  thoroughly  considered. 
IHtmisted. 


USo,  S64S.] 
Lathrop  v.  Tkaot. 

1.  AFPRIXA.TE  Practice — Abbionheht  op  Ebrob. 

Alleged  error  base^  upon  the  admiesf  on  or  rejection  of  evidence,  though 
lu^ued  by  counsel,  cannot  be  considered  unless  presented  b  j  awignr 
ment  of  error  as  required  by  Rule  11 — Bules  Supreme  Court. 

2.  Sake— CoKFLicTiNa  £vidsncr. 

Where  there  iras  legal  and  competent  evidence  to  support  the  finding 
of  facts,  the  more  material  part  of  which  was  oral,  the  fact  that 
part  of  the  evidence  was  in  the  form  of  deposition  does  not  abro- 
gate, hut  only  pro  timto  affects;  the  rule  that  the  flndlngs  of  ths 
trial  court  upon  conflicting  evidence  should  not  be  disturbed. 

3.  Tbvbtss'b  Sa-le— Eiobest  and  Beai  But. 

It  no  one  but  the  owner  of  the  not«  bids  at  a  tmstee's  sale,  hts  offer  In 
tlie  sense  of  the  term  as  used  in  the  trust  deed,  is  the  "highest  and 
best  bid,"    Where  the  trust  deed  provides  that  the  trustee  must  mU 
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for  the  highest  and  beat  price,  this  does  not  mean  that  no  sale  \a 
legal  unlesa  there  are  three  or  more  bids.  If  onlrone  bona  fide  bid 
Is  made,  it  is,  in  the  language  of  the  iuatrument,  "the  highest  and 
best  hid." 

4.   SAME^COMPRTITtOa. 

Where  a  fall  and  fair  opportonitj  is  given  to  bidders  to  participate  and 
there  is  no  coUnaion,  the  rsquirement  ai  to  aompetition  is  fulfilled. 

G.  Same— HouB  of  Sai.b. 

Sale  advertised  by  trustee  to  take  place  at  ten  o'clock,  but  which  was 
actually  made  at  half  past  ten  o'clock,  was  not  a  departure  from 
the  notice.  The  law  does  not  recogntzs  fractions  of  an  hoar. 
Under  the  notice  the  trustee  was  not  required  to  sell  precisely  at 
ten  o'clock,  but  might  sell  at  any  time  during  the  hour. 

8.  Same— Ikadbquaot  of  Prick. 

Here  Inadeqaacy  of  price  is  no  ground  for  setting  aside  a  trustee's  sale, 
otherwise  properly  conducted. 

7.  Saux. 

The  fact  that  on  account  of  the  stringency  of  the  times  property  did 
not  bring  Its  full  value,  and  a  party  thereby  loses  her  equity  in  the 
property,  is  unfortunate,  but  la  no  legal  reason  why  the  court 
should  depart  from  the  nnqnestioned  rules  of  law  that  govern  anch 
eases  and  arbitrarily  give  pltintlff  a  further  opportunity  to  protect 
herself,  when  she  does  not  even  claim  that  another  sale  wonld 
enable  ber  to  do  so. 

Appeal  from  District  Court  of  Arapahoe  County. 
Mr.  SAMUiiL  H.  Baebb,  for  appellant. 
Mr.  A.  B.  Skahak,  for  appellee. 
Mb.  JiJSTioB  Campbell  delivered  tlie  opinion  of  the  court. 

The  object  of  the  action, — which  ia  brought  agaiost  Uie 
purchaser,  at  a  trustee's  sale,  of  three  lota  situate  in  the  city 
of  Denver, — is  to  cancel  the  trustee's  deed,  as  against  the 
plaintiff,  the  alleged  equitable  owner,  on  the  ground  that 
the  same,  as  to  her,  is  invalid.  The  trial  was  to  the  court 
without  a  jury,  whose  findings  of  fact  and  law  were  for  the 
defendant,  resulting  in  the  dismissal  of  the  action.  From 
the  judgment  plaintiff  has  appealed. 

The  assignments  of  error  are  tiiree  in  number :  first,  the 
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court  erred  in  rendering  and  entering  judgment  in  favor  of 
tlie  defendant  and  against  the  plaintiff,  when,  under  the  lav 
iind  the  evidence,  said  judgment  should  have  been  for  the 
plaintiff ;  second,  the  court  erred  in  this,  that  the  flndiog 
and  judgment  and  each  of  them  is  against  the  law;  third, 
the  court  below  erred  in  this,  that  the  finding  and  judgment 
and  each  of  them  is  contrary  to  the  evidence  in  the  case. 
Though  separately  stated,  as  the  rule  requires,  they  aie  tanta- 
mount merely  to  an  assignment  that  the  decree  is  coatraiy 
to  the  law  and  the  evidence. 

We  premise  by  saying  that  tiie  alleged  emws  of  the  court 
in  admitting  and  rejecting  testimwiy,  argued  by  the  appei- 
lant,  cannot  be  considered,  f<^  no  assignment  o£  error  haa 
been  predicated  therecm,  as  required  under  Rule  11.  It  b 
more  satisfactory,  however,  to  say  that  even  a  casual  inspec- 
tion of  the  record  shows  that  plaintiff  was  not  prejudiced  by 
any  such  ruling  of  the  court  upon  the  evidence. 

A  brief  statement  of  the  facts  at  the  outset  will  shorten 
the  opinion,  as  well  as  more  clearly  bring  into  view  the 
points  urged  for  a  reversal.  Plaintiff  was  tbe  equitable 
owner  of  these  lots  and  took  a  conveyance  thereof  subject 
to  the  incumbrance  of  a  trust  deed  securing  the  payment  of 
a  five  thousand  dollar  note.  The  maker  of  the  note  heii^  in 
default,  the  trustee,  on  the  proper  request,  and  under  the 
authority  conferred  by  the  trust  deed,  proceeded  to  advertise 
and  sell  the  property.  At  the  sale  it  was  Ud  in  for  the  bene- 
ficiary at  $3,000,  and  that  amount  was  indorsed  as  a  credit  on 
the  note. 

The  plaintiff  charges  in  her  comjdaint  that  the  sale  was 
invalid  because  the  newspaper  in  which  appeared  the  »Av&- 
tisement  of  the  notice  of  sale  was  not  of  the  character  con- 
templated by  the  trust  deed ;  that  the  sale  was  not  held  at 
the  time  advertised,  or  conducted  in  the  proper  manner ; 
that  the  property  brought  an  inadequate  price ;  that  there 
was  no  competition  in  the  bids,  and  no  bona  fide  purchaser. 
At  the  trial,  however,  the  irregularity  as  to  the  advertifle- 
ment  was  abandoned,  and  the  defects  argued  by  counsel  are 
under  the  other  specifications. 
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1.  All  questious  of  fact  were  determioed  against  the  ap- 
pellant by  the  trial  court,  chiefly  upon  uncontroverted  evi- 
dence, for  only  as  to  the  manner  of  conducting  the  sale  was 
the  evidence  at  all  in  conflict,  and  that  was  not  serious.  As 
there  was  legal  and  competent  evidence  to  support  the  find- 
ing, \re  might  summanly  dispose  oi  this  phase  of  the  case  by 
iuvokii^  the  general  rule  prevailing  in  appellate  tribunals, 
and  refuse  to  disturb  a  judgment  predicated  upon  such  evi- 
dence, though  there  was  a  conflict  therein.  But  the  appel- 
lant contends  that  inasmuch  as  some  of  the  evidence  was  in 
the  form  of  depositions  the  foregoing  rule  is  inapplicable 
and  that  it  is  our  duty  in  such  a  case  to  sift  the  evidence 
with  a  view  to  determine  on  which  side  it  preponderates. 
By  ^r  the  lai^r  and  more  material  part  of  the  evidence 
was  oral  testimony  by  witnesses  heard  in  the  presence  of  the 
court,  and  so  the  case  does  not,  as  contended  by  appellant, 
entirely  fall  without  this  rule,  but,  at  most,  is  modified  only 
as  to  the  depositions. 

Whatever  rule  we  adopt  here,  the  result  is  the  same ;  as  we 
cannot  say  tiiat  the  findings  are  wrong.  Indeed,  as  we  view 
the  case,  there  was  no  real  conflict  except  as  to  the  tone  of 
voice  in  which  the  trustee  cried  the  sale,  and,  as  to  that,  if 
credence  was  given  to  his  testimony,  the  court  was  abund- 
antly justified  in  finding  that  he  did  his  full  duty.  More- 
over, no  claim  is  made  by  appellant's  counsel  that  there  is 
not  some   competent  evidence   to   uphold   this   particular 


2.  Upon  the  legal  propositions  correct  principles  were 
applied.  There  was  only  one  bidder  at  the  sale,  tlie  note 
owner  (through  his  agent)  and  the  trastee's  deed  was  made 
to  him.  It  is  said,  therefore,  that  there  was  no  competition, 
and  the  highest  and  best  price  was  not  secured,  and  there 
was  no  bona  fide  purchaser.  Neither  position  is  tenable. 
The  trust  deed  expressly  provides  that  the  owner  of  the  note 
may  become  the  purchaser.  Neither  the  trustee  nor  the 
owner  of  the  note  can  compel  other  persons  to  bid  at  a  sale. 
If,  therefore,  no  one  but  the  owner  bids,  his  offer,  in  the 
Vol.  XXIV — 25 
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sense  of  the  tenn  as  used  in  the  trust  deed,  is  the  "  highest 
and  best,"  and  where  a  full  and  fair  opportunity  is  given  to 
bidders  to  participate,  and  theie  ia  no  collusion,  the  require- 
meut  as  to  competition  is  fulfilled.  Where  only  kwo  Inds 
are  made,  one  may  be  "  higher  and  better"  than  the  other, 
but  it  is  not  the  "highest  and  best," — that  is,  if  we  speak 
with  the  utmost  precision  and  accurately  distinguish  between 
the  three  degrees  of  comparison.  It  is  only  where  there  are 
three  or  more  bids  that  one  may  be  said  to  be  the  "  highest 
and  best."  But  where  the  trust  deed  declares  the  trustee 
must  sell  for  the  highest  and  best  price,  this  does  not  mean 
that  no  sale  is  legal  unless  there  are  three  or  more  bids.  If 
only  one  bona  fide  bid  is  made,  it  is,  in  the  sense  of  the  lan- 
guage employed  in  the  instrument,  "  the  highest  and  best 
bid."  The  contention  of  the  appellant  to  the  contrary  savors 
too  much  of  subtlety  to  receive  judicial  sanction  when  con- 
tracts of  the  character  in  question  are  construed. 

3.  The  sale  was  advertised  for  ten  o'clock  A.  m.  It  was 
about  half  past  ten  o'clock  when  the  bid  was  accepted  and 
the  property  declared  sold.  There  is  no  satisfactory  evidence 
(in  fact  none  whatever)  that  any  person  intending  to  ind 
left  before  the  sale  began,  or  was  misled  into  believing  that 
it  would  not  occur  because  the  trustee  did  not  begin  reading 
the  notice  at  the  precise  minute  advertised.  If  there  was 
any  necessity  for  justifying  the  trustee  in  waiting  for  thirty 
minutes,  the  record  furnishes  it  in  the  fact  that  several  other 
like  sides  at  the  same  hour  and  place  were  being  cried,  which, 
as  appellant's  counsel  upon  another  branch  of  the  case  con- 
tends, might  tend  to  confuse  bidders,  and  prevent  informa- 
tion as  to  what  was  taking  place.  This  act  is  claimed  to 
be  a  departure  from  the  notice  of  sale,  but  it  is  not.  In  the 
case  of  MeQovem  v.  Union  Mut.  Life  In».  Co^  109  El.  151, 
this  precise  question  was  before  that  court.  There  Uie  prop- 
erty was  advertised  to  be  sold  at  the  hour  of  eleven  o'clock, 
but  the  sale  did  not  occur  until  between  half  past  eleven  and 
twelve  o'clock.  The  claim  there  was  the  same  as  here,  that 
the  trustee  must  sell  the  property  at  the  precise  hour  adver- 
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tised.  Mr.  Juatdce  Craig,  speakiiig  for  the  court,  so  effect- 
ually disposes  of  this  contentioa  that  we  take  the  liberty  of 
giving  his  exact  language : 

"  llie  law  does  not  recognize  fractions  of  an  hour  or  frac- 
tions of  a  day,  and  when  a  notice  says  that  a  sale  of  land  will 
be  made  at  the  hour  of  eleven  o'clock,  the  practical  common 
sense  of  the  language  used  is,  that  the  sale  will  be  made 
during  the  hour  of  eleven,  or  between  eleven  and  twelve 
o'clock.  This  is  upon  the  ground  that  eleven  o'clock  means 
from  eleven  nntil  twelve, — in  other  words,  it  is  eleven  o'clock 
from  eleven  to  twelve.  It  would  have  been  impossible  for 
the  trustee  to  have  made  this  sale  precisely  at  eleven  o'clock. 
That  ia  bnt  an  instant,  and  before  the  trustee  could  have 
read  two  lines  of  the  advertisement  the  time  would  have 
been  gone.  The  law  does  not  expect  or  require  impossible 
things,  and  a  moment's  reflection  is  enough  to  convince  any 
reasonable  person  that  the  trustee,  under  this  notice  was  not 
required  to  appear  and  sell  precisely  at  eleven  o'clock,  but 
the  notice  gave  him  the  right  to  appear  at  any  time  during 
the  hour  and  make  the  sale." 

Approving  this  decision,  see  Letter  v.  Citizent'  Savings 
Sank,  17  R.  I.  88. 

4.  The  defendant  offered  no  evidence  as  to  the  value  of 
the  property ;  that  produced  by  the  plaintiff  is  substantially 
harmonions.  It  was  estimated  at  from  #7,500  to  $10,000. 
The  pliuntiff's  own  witnesses,  however,  admitted  that  at  the 
time  of  the  sale,  owing  to  the  financial  depression  following 
the  panic  of  1893,  it  was  almost  impossible  to  fix  any  market 
value  for  lots  situate  as  these  are.  There  were  no  sales  at 
all,  except  under  foreclosures,  and  whUe  the  foregoing  were 
the  estimated  values,  the  witnesses  did  not  pretend  to  say 
that  any  such  price  could  then  have  been  obtained  in  the 
market. 

Mere  inadequacy  of  price  is  no  ground  for  setting  aside  a  ju- 
dicial, or  trustee's  sale,  otherwise  properly  conducted.  There 
is  not  a  particle  of  evidence  in  this  record  of  any  irregularity 
in  the  sale,  unless  the  alleged  inadequacy  of  price  is  such. 
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and  t^t,  of  itself,  is  not  ground  for  declarii^  the  sale  invalid. 
At  best,  it  is  only  a  circumstance  which,  taken  in  connection 
with  proof  of  irregularity,  surprise,  accident,  mistake  or 
fraud,  or  either  or  all  tt^ther,  sometimes  leads  to  the  setting 
aside  of  sales  of  this  character.  The  very  cases  cited  hy  the 
appelluit  so  hold.  Among  others,  see  Means  v.  RoMvear, 
42  Kan.  377;  Bixly  v.  Mead,  18  Wend.  611.  See,  also 
cases  cited  in  26  Amer.  &  Eng.  Enoy.  of  Law,  952;  Love- 
land  V.  Clark,  11  Colo.  265,  which  is  a  leading  case. 

But  if  there  was  some  evidence  of  any  of  these  infiimitiee, 
plaintiffs  own  conduct  would  be  an  insuperable  objection  to 
granting  relief.  Neither  in  her  pleading  nor  at  the  trial  did 
she  offer  to  do  equity.  There  is  no  evidence  at  all  tiiat  the 
property  would  probably  bring  more,  if  resold.  Pluntiff 
does  not  offer  to  bid  more,  or  to  bid  the  amount  of  the  note, 
or  any  laiger  sum,  or  claim  that  any  other  person  would  be 
likely  to  do  so.  Nor  does  she  offer  to  pay  any  of  the  costs 
of  the  former  sale  or  the  accrued  interest  or  delinquent  taxes. 
In  fact,  she  admits  that  she  was  financially  unable  to  do  any 
of  these  things,  or  to  purchase  the  property  or  bid  at  Gaa 
sale.  It  may  be,  and  doubtless  is,  unfortunate  that  she  must 
lose  her  equity  in  this  property  because,  on  account  of  the 
stringency  of  the  times,  the  property  did  not  bring  its  full 
value.  But  this  is  no  legal  reason  why  the  court  should 
depart  from  the  unquestioned  rules  of  law  that  govern  such 
cases  and  arbitrarily  give  to  the  plaintiff  a  further  opportu- 
nity to  protect  herself,  when  even  she  herself  does  not  claim 
that  another  sale  would  enable  her  to  do  so.  B.  ^  B.  Placer 
Co.  V.  Maxwell,  ante,  p.  87  (48  Pac.  Rep.  815) ;  1  Pomew^'s 
Eq.  Jurisp.  (2d  ed.)  §  393,  note  4,  and  cases  cit«d ;  Lonei/ 
V.  Courtnayy  24  Neb.  680 ;  Ma»s.  Mut.  Life  Lit.  Co.  v.  Boggt, 
121  111.  119 ;  Duncan  et  al.  v.  Dodd  et  al,  2  Paige's  Chan.  99. 

The  very  contingency  has  happened  in  this  case  tJtat  fre- 
quently occurs  in  such  circumstances.  Where  one  buys,  as 
a  speculation,  an  equity  in  property,  hoping  to  sell  on  a  ris- 
ing market,  to  clear  off  the  prior  lien  and  make  a  profit,  he 
necessarily  runs  the  risk  of  a  decline  in  values,  the  loss  of 
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the  original  iavestment,  if  any,  and  the  anticipated  profits. 
All  this  muBt  have  been  contemplated  when  the  purchase 
was  made,  and  in  the  absence  of  some  recognized  equitable 
ground  for  relief,  a  forecloeuie  Bale  will  not  be  set  aside 
merely  because  it  results  in  loss  to  the  owner  of  the  equity. 
The  court  below,  upon  legal  and  sufficient  evidence,  having 
determined  all  of  these  questions  of  fact  gainst  the  plain- 
tiff, and  the  law  being  correctly  applied  thereto,  the  jadg- 
ment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


ni9.  t718.] 
Donahue  et  al.  v.  Morqas. 

1.  Crma  and  Towns— Aakkxeo  Tebritort. 

In  the  aboaiice  of  oonstitudoaal  or  statutory  provUiom  to  tbo  contrary, 
vhen  annexation  of  territory  fe  legally  made  to  a  mtmiolpality, 
the  tract  thereby  annexed  becomes  a  part  of  the  oity  itself,  and  tlie 
people  resident  therein  become  entitled  to  tbe  same  rights  and  priv- 
ileges, and  subject  to  tbe  same  municipal  burdens,  aa  the  resident! 
of  the  original  city. 

3.  Sake — Watsbwobks. 

Under  Mills'  Ann.  Stats,  sec.  4403,  par^raph  SS,  muDicipallties  nay 
either  construct  their  own  Bystem  of  watarworlcs,  or  may  grant  a 
franchise  therefor  to  a  private  company.  Under  this  laglslatlon  a 
oity  may  own  Its  own  waterworlcs  for  the  purpose  of  supplying  a 
part  only  of  its  inhabitants,  or  only  a  portion  of  its  territory,  and 
grant  to  a  company  a  fraachise  to  supply  others  of  its  inhabitants, 
or  to  other  parts  of  its  territory. 

8.  SaMB — COKSOUDATION. 

Ttie  plan  of  consolidation  of  three  mnnioipallttes  into  the  present  city 
of  Pneblo,  particularly  that  part  thereof  relating  to  t^e  control  and 
management  of  the  waterworks, — discussed  at  length,  and  heldoon- 
■Htntlonal,  and  its  meaning  and  scope  exphdned. 

Appeal  from  the  Dittrict  Qourt  of  Pueblo  Ooimty. 

This  is  an  action  brought  by  the  plaintiff,  as  a  resident 
taxpayer  of  the  oity  of  Pueblo,  against  the  defendants  as 
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"trustees  of  the  Pueblo  vraterworks"  to  lestrain  them,  as 
such  board,  from  paying  any  moneys  for  the  repairs  and  en- 
largement of  said  waterworks  under  a  contract  previoosly 
made  by  and  between  said  board  and  C.  F.  McCartby  and 
F.  P.  Lannon,  who  are  joined  aa  defendants  in  the  action. 

The  district  conrt  granted  an  injunction  in  accordance 
with  the  prayer  of  the  complaint,  and  from  the  decree  award- 
ing such  relief  the  defendants  have  appealed. 

There  is  no  substantial  dis^reement  as  to  the  facts  of  the 
case,  the  questions  at  issue  beii^  legal  ones.  The  following 
statement  will  elucidate  the  matters  involved ; 

Prior  to  the  year  1885,  there  existed  in  PueWo  county 
three  separate  municipalities  incorporated  under  the  general 
laws  of  this  state,  whose  territory  was  practically  contiguous, 
viz :  the  city  of  Pneblo,  the  town  of  Central  Pueblo,  and  the 
city  of  South  Pueblo.  The  Arkansas  river  separates  these 
municipalities,  the  two  former  being  on  the  north,  and  the 
latter  on  the  south,  side  of  the  river. 

The  city  of  Pueblo  owned  and  operated  its  own  system  of 
waterworks ;  Central  Pueblo  got  its  supply  from  wells  and 
through  the  primitive  method  of  hauling  the  same  by  wagons 
to  the  users  thereof,  while  the  city  of  South  Pueblo  was  sup- 
plied with  water  by  a  private  corporation,  to  which,  in  April, 
1885,  a  franchise  for  that  purpose,  to  run  for  the  period  of 
twenty  years,  was  granted  by  its  city  council. 

For  a  number  of  years  unsystematic  and  abortive  attempts 
to  efFect  a  consolidation  of  these  three  municipalities  had 
lieea  made,  and  during  the  early  part  of  the  year  1885,  a  veil 
organized  and  concerted  movement  was  made  in  this  direc- 
tion, and  to  this  end  there  was  secured  the  passage  of  an  act 
by  the  general  assembly  (Session  Laws,  1885,  p.  872,  et  aeq.) 
providing,  inter  alia,  for  the  consolidation  of  two  or  more 
contiguous  towns  or  cities. 

Section  7  of  this  act  in  general  terms  provided  for  the 
appointment,  by  the  city  counsel  or  board  of  trustees  of  each 
of  the  municipalities  desiring  to  enter  into  such  a  consolida- 
tion, of  three  commissioners  to  arrnmge  and  report  to  such 
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councils  or  boards  'of  trusteea  respectively  the  tenm  aaJ 
cooditionB  upon  which  the  proposed  consolid&tion  should  be 
made.  The  only  specific  direction  provided  for  ia  the  stat- 
ute was  the  number  of  wards  into  which  the  consolidated 
municipality  should  be  divided,  leaving  to  the  respective 
commissioners  the  aiTanging  of  all  of  the  other  terms  and  con- 
ditions. If  these  different  boards  of  commissioners  ^reed 
upon  a  general  plan,  they  were  to  report  to  their  respective 
councUfl  or  boards  of  trustees,  and  if,  in  turn,  the  plan  was 
approved  by  the  latter,  it  was  to  be  submitted  for  approval 
of  the  electors  of  the  respective  municipalities  at  an  election 
called  for  that  purpose,  and  if  a  majority  of  the  electors  of 
each  voted  in  favor  of  the  plan,  it  thereupon  became  effective, 
and  the  consolidation  complete. 

By  section  8  of  the  act,  if  either  of  the  municipalities  was 
&  city,  the  consolidated  corporation  would  become  a  city  of 
the  highest  class  to  which  any  of  the  cities  thus  consolidated 
belonged  prior  to  the  consolidation.  Section  16  provided 
that  all  property,  real  and  personal,  belonging  to  each  mu- 
nicipality should,  immediately  upon  the  accomplishment  of 
the  consolidation,  vest  in  and  become  the  property  of  the 
consolidated  town  or  cily,  vnlett  the  agreement  for  eonsolida- 
tion  othermite  provided. 

Acting  under  the  authority  of  this  act,  the  three  munici- 
palities above  mentioned  were,  in  accordance  with  its  pro- 
visions, and  during  the  year  1886,  consolidated  into  one  city, 
known  as  the  city  of  Pueblo,  which,  ever  since,  has  existed 
as  a  city  of  the  second  class.  The  plan  of  consolidation 
agreed  upon  consisted  of  fourteen  separate  articles ;  but  the 
only  ones  pertinent  to  the  present  discussion  are  those  desig- 
nated as  articles  10,  11,  12, 13  and  14  and  are  as  follows, 
to  wit: 

Article  10  vests  the  title  of  all  real  property  owned  by  the 
city  of  South  Pueblo  at  the  date  of  consolidation  in  the  al- 
dermen from  the  wards  south  of  the  river  elected  at  the 
first  election  held  in  the  consolidated  city,  and  their  succes- 
8018  in  office,  and  designates  these  aldermen  as  the  "  board 
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of  public  works,"  and  gives  them  power  over  suoli  property 
similar  to  that  given  the  "trustees  of  the  Pueblo  water- 
works "  in  article  11,  below, 

"ARTICLE  XI. 

"  The  title  to  the  real  estate  and  to  the  Pueblo  waterworks, 
including  mains,  pipes,  reservoiis,  leases,  lands  and  privileges 
of  every  kind  belonging  thereto,  owned  by  the  present  city  of 
Pueblo  at  the  date  of  consolidation,  shall  vest  in  the  alder- 
men in  the  consolidated  city  from  the  wards  north  of  the 
Arkansas  river,  and  their  successors  in  office,  as  trustees  for 
the  use  and  benefit  of  the  present  city  of  Pueblo  and  the 
inhabitants  and  property  therein,  who  shall  be  known  as 
'  Trustees  of  the  Pueblo  Water  Worics,'  and  a  majority  of 
them  shall  be  a  quorum,  and  competent  to  land  the  whole 
number  by  any  act  or  deed.  The  said  trustees  shall  have 
the  care,  repair,  operation,  man^ement  and  control  of  the 
Pueblo  water  works,  real  and  other  property  above  described. 
All  moneys  received  from  water  rents,  all  income  from  real 
estate,  or  proceeds  of  sale  of  real  estate,  shall  be  applied  to 
the  payment  of  operating  expenses,  and  maintenance,  interest 
and  indebtedness,  and  extension  of  water  mains,  and  the  pay- 
ment of  bonded  indebtedness  of  the  city  of  PueUo.  The 
ref  undii^  water  bonds  of  tJie  city  of  PueUo,  authorized  by 
ordinance  of  June  2,  1884,  and  executed  June  10, 1884,  and 
made  ready  for  delivery  in  exchange  for  the  several  install- 
ments of  water  bonds  falling  due  June  10,  1886,  and  annu- 
ally thereafter,  shall,  when  delivered  by  said  trustees,  be  as 
valid  and  binding  upon  all  persons  and  property  within  the 
present  city  of  Pueblo,  as  if  delivered  by  l^e  city  of  Pueblo, 
and  the  authorities  thereof,  and  as  if  this  consolidation  had 
never  taken  place. 

"  For  the  due  execution  of  this  trust  the  said  trustees 
shall  have  and  exercise  the  same  power  as  possessed-  by  the 
city  of  Pueblo  for  supplying  water  and  control  of  real  estate, 
and  all  ordinances  and  regulations  of  the  city  of  Pueblo  now 
in  force  executii^  said  powers,  shall  remain  in  iaroe  for  the 
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execution  and  gOTemment  of  this  tmat,  nntil  modified  by 
said  truBteeB,  and  the  city  council  of  the  consolidated  city 
shall,  when  so  requested  by  said  trustees,  pass  any  ordinance 
or  take  any  action  or  step  necessary  to  aid  said  trustees  in 
obtaining  or  supplying  water  to  that  portion  of  the  consoli- 
dated city  lying  north  of  the  Arkansas  river,  or  to  protect 
the  Pueblo  water  works,  or  its  pipes,  mains,  ditches,  lands 
or  reservoirs  or  any  real  or  any  other  property  of  this  trust. 

"ARTICLE  sn. 

"  The  consolidated  city  shall  pay  for  the  water  used  after 
consolidation  in  the  different  part«  of  said  consolidated  city, 
for  fire  purposes  and  for  irrigating  trees  in  the  public  streete. 
The  same  price  for  each  lire  plug  shall  be  paid  in  that  portion 
of  the  consolidated  city  lying  on  the  north  side  of  the  Arkan- 
sas river,  as  in  that  portion  lying  on  the  south  side  of  said 
river. 

"  ARTICLE  xm. 

"  Out  of  the  moneys  received  from  said  consolidated  city 
for  the  use  of  fire  plugs  connected  with  the  water  works  now 
owned  by  the  city  of  Pueblo,  the  said  aldermen  representing 
wards  lying  north  of  the  Arkansas  river  shall,  as  such  trustees, 
extend  the  water  mains  into  Central  Pueblo,  as  may  be  rea- 
sonably required,  and  the  price  to  citizens  living  within  the 
boundaries  of  what  is  now  Central  Pueblo  shall  be  no  greater 
sum  for  water  for  private  use  than  shall  be  charged  at  the 
same  time  to  citizens  living  within  the  limits  of  the  present 
city  of  Pueblo. 

"  ARTICLE  XIV. 

"  The  respective  water  works  and  system  of  water  supply 
now  existing  respectively  in  the  cities  of  Pueblo  and  South 
Pueblo  shall  remain  to  all  intents  and  for  all  purposes  intact, 
the  same  as  though  the  consolidation  herein  contemplated 
was  never  effected. 

"  The  water  works  now  owned  by  the  city  of  Pueblo  shall 
not,  nor  shall  any  water  works  which  may  be  hereafter  owned 
or  controlled  by  the  consolidated  city  during  the  lifetime  of 
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the  contract  with  the  South  PueMo  Water  Company  (here- 
after referred  to)  fumiBh  or  supply  any  water  to  any  portion 
of  the  consolidated  city  lying  south  of  the  Arkansas  river,  nor 
shall  the  mains  or  other  works  belonging  to  said  city  of  Pueblo, 
or  owned  or  controlled  by  said  consolidated  city,  be  extended 
into  or  upon,  any  part  of  the  territorial  limits  of  said  consoli- 
dated city  lying  south  of  said  river,  nor  shall  it  be  lawful  for 
the  said  The  South  Pueblo  Water  Company,  to  extend  its 
mains  or  system  of  supply  of  water  to  any  part  or  portion  of 
said  consolidated  municipality  lying  north  of  said  river. 

"The  contract  entered  into  between  The  South  Pueblo 
Water  Company,  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  Colorado,  and  the  said  city  of 
South  Pueblo,  by  virtue  of  an  ordinance  adopted  by  the  city 
council  of  the  said  city  of  South  Pueblo,  and  approved  on 
the  9th  day  of  April,  A.  D.  1885,  entitled  'An  ordinance 
relating  to  The  South  Pueblo  Water  Company,  and  prescrib- 
ing the  terms  upon  which  said  company  shall  supply  water,' 
is  hereby  ratified  and  confirmed  to  all  intents  and  for  all 
jiurposes  contemplated  by  said  contract ;  and  the  said  The 
South  Pueblo  Water  Company  is  hereby  guaranteed  all  and 
singular  the  rights,  privileges,  powere,  franchises  and  immu- 
nities conferred  and  expressed  in  said  ordinance  as  fully  and 
effectually  as  though  the  said  consolidation  herein  contem- 
plated had  never  been  effected,  and  that  during  the  lifetime 
of  the  contract  aforesaid,  as  specified  in  said  ordinance,  the 
said  water  company  shall  have  the  exclusive  rights  and  priv- 
ilege of  extending  its  mains  and  of  supplying  water  to,  and 
collecting  rents  and  tolls  therefor,  from  that  portion  of  aaid 
consolidated  municipality  lying  south  of  said  Arkansas  river, 
according  to  the  prices  fixed  and  specified  in  said  contract." 

Messrs.  Pattison,  Waldbon  &  Dbvinb,  and  Mr.  E,  E. 
HUBBELL,  for  appellants. 

Messrs.  Abbington  &  McAlikey  and  Mr.  M.  Q.  SaxtS' 
DERS,  for  appellee. 


b,  Google 


189T.]  Donahue  v.  Morgan.  895 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

In  the  opening  brief  of  counsel  for  appellants,  considerable 
space  is  devoted  to  an  argument  in  support  of  the  proposi- 
tions that  the  act  of  1885  is  constitutional,  and  that  the 
plan  of  consolidation  agreed  upon  by  the  respective  munici- 
palities was  strictly  in  accordance  with  the  provisions  of  that 
act.  These  questions  apparently  weie  mooted  at  the  trial 
below,  but  appellee  in  his  brief  in  this  court  concedes  the 
former,  without  qualification,  and  the  latter,  if  his  construc- 
tion of  the  plan  is  adopted  as  the  correct  one.  So  that  the 
questions  for  determination  here  are  narrowed  down  to  the 
true  meaning  and  scope  of  the  plan  of  consolidation,  partic- 
ularly as  to  the  power  of  these  defendants  in  and  about  the 
waterworks  formerly  owned  by  the  city  of  Pueblo. 

Upon  the  part  of  the  appeUee  (plaintiff  below)  it  is  con- 
tended, firtt,  that  the  appellants  (trustees)  do  not  possess 
the  genei-al  power  to  make  the  contracta  in  question,  because 
the  improvements  complained  of  are  to  be  made  outside  the 
territorial  limits  of  the  former  city  of  Pueblo,  and  are  prin* 
cipally  for  the  benefit  of  additions  which  had  become  a  part 
of  the  newly  created  city  of  Pueblo  after  the  consolidation 
had  taken  place.  Second,  that  if  the  trustees  had  such  gen- 
eral power  to  contract  within  the  proper  limits,  yet  these 
contracts  must  be  held  invalid  because  the  trustees,  if  allowed 
to  carry  them  out,  would  thereby  contract  a  floating  indebt- 
edness, and  pledge  the  public  revenue  for  an  indefinite  term 
of  years,  and  in  doing  so  would  violate  the  terms  of  article 
11  which,  properly  construed,  is  an  inhibition  upon  the  power 
to  contract  an  indebtedness  of  the  character  in  question  and 
In  the  manner  proposed. 

To  the  contrary  of  these  contentions  the  appellants  assert 
that,  both  under  the  act  of  1885  and  the  plan  of  consolida- 
tion itself,  which  is  in  all  respects  authorized  by  said  act, 
the  defendants  in  the  capacity  in  which  they  are  acting  have 
the  power  to  make  the  improvements  in  question,  and  to 
extend  the  water  mains,  not  only  into  the  territory  embraced 
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within  the  former  city  of  Paeblo,  but  into  such  additions, 
and  all  additions  to  the  consolidated  city  lying  on  the  norf^ 
side  of  the  Arkansas  river,  made  since  the  consoUdation  took 
effect.  To  this  end  defendants  also  claim  the  implied  power 
to  employ  all  reasonably  proper  and  necessary  means  to  carry 
out  the  specific  object  of  extending  water  mains. 

Before  proceeding  to  a  discussion  of  the  case  npon  ite 
merite,  it  is  proper  to  aay  that  the  appellants  raise  numerous 
objections  to  the  right  of  the  plaintiff  to  bring  and  prosecute 
this  action,  which  would  be  worthy  of  serious  consideration 
were  it  not  that,  in  our  ^-iew,  the  defendants'  contention  may, 
upon  other  grounds,  be  sustained  by  a  fair  interpretation  and 
construction  of  the  articles  themselves.  We  must  not,  how- 
ever, be  nnderstood  as  holding  that,  in  t^hia  form  of  action, 
the  plaintifF  is  entitled  to  the  form  of  relief  which  he  seeks, 
or  that  by  laches  and  estoppel  he  has  not  lost  the  right  to  all 
kinds  of  relief  to  which  he  might  have  been  entitled  in  a 
proper  form  of  action,  or  in  this  action  had  it  been  oppor- 
tunely brought.  But  to  save  useless  discussion  and  prevent 
further  litigation,  we  proceed  to  the  decision  of  the  case  upon 
the  merits. 

It  being  conceded  that  the  act  of  1885,  is  constitutional, 
and  also  the  plan  of  consolidation  as  agreed  upon  by  the  re- 
spective commissioners,  governing  bodies  and  electors  of  these 
three  municipalities,  the  question  recurs,  what  are  the  powers 
which  these  defendants  possess  in  relation  to  the  system  of 
waterworks,  the  title  of  which  the  plan  vests  in  them  ?  As 
aldermen  in  the  consolidated  city  of  the  wards  north  of  the 
river,  they  are,  by  article  11,  designated  as  "  trustees  of  the 
Pueblo  waterworks."  It  is  contended  by  the  appellee  that 
these  defendants  are  merely  trustees  in  the  strict  sense  of 
that  term  ;  the  appellants  cont«nding  that  they  are,  by  this 
article,  constituted  a  public  ^tasi  corporadon  which  has  for 
its  object  the  discharge  of  the  specific  public,  or  municipal, 
duty  of  supplying  water  to  that  portion  of  the  consolidated 
city  north  of  the  river. 

We  are  of  opinion  that  the  appellants'  contention  is  sound. 
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and  that  under  section  2  of  article  15,  and  section  85  of  arti- 
cle 5  of  the  constitution,  it  is  within  the  power  of  the  general 
assembly  to  create  such  an  agency  or  corporation,  as  a  part 
of  the  municipal  machinery,  even  for  municipal  corporations. 
But,  8o  far  as  concerns  the  question  before  us,  we  cannot  see 
that  it  makes  any  difference  whether  the  defendants  are  act- 
ing as  mere  trustees,  charged  with  a  public  duty,  or  as  a 
municipal  agency,  or  public  quaH  Corporation  organized 
under  the  general  laws.  The  reasoning  in  the  proceeding 
In  re  Senate  Bill,  12  Colo.  188,  justifies  this  conclusion. 
See,  also.  Cook  v.  Port  of  Portland,  20  Ore.  580,  and  cases 
cited ;  Carson  v.  St.  Franait  L.  Histriet,  59  Ark.  513.  By 
this  same  article  11  it  is  provided  that  they  "  shall  have  the 
care,  repair,  operation,  management  and  control  of  the  Pueblo 
waterworks,  real  and  other  property  above  described."  The 
appellee  would  interpret  this  language  as  restricting  tho 
defendants  to  the  extension  of  mains  and  all  work  of  what- 
ever character  within  the  territorial  limits  of  the  former  city 
of  Pueblo ;  and  would  further  limit  all  work,  wheresoever 
done,  to  that  which  the  revenues  received  from  water  rents 
would  liquidate. 

We  cannot  agree  with  any  such  interpretation.  There  is 
nothing  in  the  language  which  requires  it.  On  the  contrary, 
as  we  think,  a  fair  interpretation  would  bring  within  the 
provisions  of  this  article  additions  to  the  new  city  whenever 
made.  The  general  rule  is  that,  in  the  absence  of  constitu- 
tional or  statutory  provisions  to  the  contrary,  when  an  an- 
nexation of  territory  is  legally  made  to  a  municipality,  the 
tract  so  annexed  thereby  becomes  as  much  a  part  of  the  .city 
itself  as  any  part  of  the  original  tract,  and  the  people  resi- 
dent therein  become  entitled  to  the  same  rights  and  privi- 
leges, and  subject  to  t^  same  municipal  burdens,  as  the 
owners  of  property  in  the  original  city  itself.  V.  S.  v.  Mem- 
phis, 97  U.  S.  284  s  1  Beach  on  Pub.  Corporations,  §412; 
St.  Lauit  &at  LiffM  Co.  v.  City  of  St.  Loui»,  46  Mo.  121. 

It  certainly  was  within  the  contemplation  of  those  who 
drafted  the  plan,  and  of  the  electors  who  voted  to  ratify 
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it,  that  the  consolidated  city  would  grow ;  in  fact,  one  of  the 
prime  considerations  that  moved  ^e  inhabitants  of  these 
cities  to  consolidate  doubtless  was  that  thereby  the  growth 
of  the  city  would  be  facilitated.  It  is  a  matter  of  common 
knowledge  that  one  of  the  ordinary  methods  of  increasing 
the  population  of  a  city  is  to  make  aonesations  of  inhabited 
territory.  It  is  not  reasonable,  therefore,  to  suppose  that 
such  additions  would  be  left  without  any  adequate  water 
supply,  OF  that  facilities  used  by  the  consolidated  city  north 
of  the  river  might  not  properly  be  extended  to  the  new- 
comers. On  the  contrary,  it  must  have  been  understood  by 
the  inhabitants  of  the  original  city  that  water  mains  might 
be  extended  into  such  new  parts  of  t^e  city  whenever  the 
necessities  therefor  arise. 

As  to  Central  Pueblo,  theretofore  existing  as  a  separate 
town,  express  provision  was  made  in  article  13  for  supply- 
ing it  with  water  from  the  waterworks  of  the  former  city  of 
Pueblo.  Article  11  clearly  authorizes  defendants,  as  a  mu- 
nicipal agency,  and  as  representing  the  consolidated  city  in 
the  management  of  the  north  side  waterworks,  to  extend  the 
mains  and  supply  water  to  the  additions  that  might  be  made 
to  the  consolidated  city,  and  lying  on  the  north  side  of  the 
river.  In  so  holding  we  are  abundantly  satisfied  that  we  are 
carrying  out  the  wishes  and  the  distinct  understanding  of 
all  the  parties  concerned,  and  are  giving  to  tiie  language 
employed  to  express  the  ^reement  of  the  municip^des  in 
question  its  plain  meaning,  and  at  the  same  time,  observing 
every  constitutional  and  statutory  provision  applicable  to 
th^  case  in  hand. 

But  it  is  further  ui^ed  that  the  improvements  and  exten- 
sions in  question  will  cost  the  sum  of  $50,000 ;  that  not  only 
have  the  defendants  no  money  with  which  to  pay  for  them 
from  water  rents  (their  only  source  of  revenue),  but  ihey 
have  no  power  to  levy  taxes  to  defray  the  cost  of  the  work, 
and,  if  paid  for  at  all,  it  must  be  as  the  result  of  the  creation 
of  an  entirely  illegal  floating  indebtedness,  or  by  tiie  pledg- 
ing for  an  indefinite  length  of  time  of  their  only  availaUe 
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Tevenue.  We  an  told  that  the  water  rents  muBt  be  applied 
to  the  specific  objects  enumerated  in  article  11,  and  that  the 
cost  of  extending  the  system  to  the  additions  is  not  one  of 
these. 

Bat  we  have  already  held  to  the  contrary  upon  the  latter 
point.  After  a  careful  examination  of  the  pleadings  and 
evidence,  we  are  satisfied  that  the  power  of  the  defendants 
as  a  board  to  levy  taxes  upon  the  property  of  the  consoli- 
dated city  north  of  the  Arkansas  river  for  meeting  the  costs 
of  the  improvements  in  question  is  not  necessarily,  or  at  all, 
involved  in  this  case.  The  cost  of  the  work  covered  by  the 
contracts  will  probably  not  exceed  $40,000.  To  pay  this 
there  is  no  satis&ctory  proof  that  it  will  he  necessary  to  levy 
any  taxes,  either  by  the  defendant  trustees,  if  they  have  that 
power,  or  by  the  city  itself  at  their  request.  There  will  be 
time  enough  to  settle  the  question  as  to  the  power  of  the 
defendants  to  levy  taxes  when  that  question  arises  and  when 
it  appears  that  the  defendants  will  be  unable  to  pay  the 
entire  cost  of  the  work  out  of  the  revenues  received  from 
water  rents. 

It  is  no  answer  to  say  that  the  payment  of  this  work  will 
take  from  the  other  enumerated  objects,  for  none  of  these  has 
a  priority  over  the  one  in  question ;  and  there  is  no  showing 
that  the  defendants  will  not  be  able,  out  of  the  water  rents, 
to  discharge  all  of  the  obligations  which  article  11  imposes  upon 
them  the  duty  to  perform,  whenever  and  as  soon  as  they 
mature.  So  far  as  we  are  advised,  the  revenue  from  the  water 
rents,  and  at  the  disposal  of  the  defendants,  will  be  adequate 
to  meet  all  their  expenditures. 

Nothing  can  be  clearer  than  that  the  municipalities  con- 
cerned intended  to  protect  the  franchise  granted  by  the  city 
of  South  PueUo  to  a  private  corporation ;  and  it  is  equally 
clear  that  the  design  was  to  give  to  the  defendants  as  full 
and  ample  control  and  power  over  the  waterworks  belong- 
ing to  the  former  city  of  Pueblo  as  that  city  itself  would 
have  had,  had  no  consolidation  taken  place.  It  is  also  evi- 
dent that  the  plan  contemplated  that  the  consolidated  city, 
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as  Buch,  and  throngh  its  city  council,  sliQuld  not  have  any 
voice  in  the  management  or  distribution  of  water  and  through 
pre-existii^  systems  in  any  part  of  the  city,  certainly  until 
the  franchise  granted  by  the  city  of  South  Pueblo  to  the  pri- 
vate corporation  expired  by  limitation  of  law.  That  it  was 
clearly  within  the  power  of  the  legislatui-e  to  make  such  a 
provision  scarcely  needs  an  argument,  and  that  the  legisla- 
ture might,  in  general  terms  (as  it  did),  permit  such  arrange- 
ment to  be  made  through  the  vote  of  the  respective  munici- 
palities is  not  seriously  disputed.  Such  legislation  would 
not  create  a  new  class  of  municipal  corporations,  for  the  act 
applies  to  any  contiguous  cities  desiring  to  consolidate.  But 
under  2  Mills'  Aun.  Stats.,  sec.  4403,  par.  68,  municipalities 
may  either  construct  thtiir  own  system  of  waterworks,  within 
or  without  their  limits,  or  may  grant  a  franchise  therefor  to 
a  private  company.  Warner  v.  Town  of  Gunnii<m,  2  Colo. 
App.  430.  We  see  no  objection,  under  this  le^slation,  to 
any  city  owning  its  waterworks  for  the  purpose  of  supply- 
ing a  part  only  of  its  inhabitants,  or  only  a  portion  of  its  ter- 
ritory, and  granting  to  a  corporation  the  franchise  to  supply 
water  to  others  of  its  inhabitants,  or  to  other  parts  of  its  tei^ 
ritory.  In  effect,  this  was  what  was  done  under  the  plan  of 
consolidation. 

The  three  separate  municipalities  each  had  a  different 
method  of  supplying  its  inhabitants  with  water ;  or  rather 
the  city  of  South  Pueblo  had  granted  to  a  private  company 
this  r^ht  covering  all  of  its  territory,  while  the  city  of  Pueblo 
owned  its  own  system.  The  franchise  granted  by  the  former 
could  not  be  revoked.  In  this  condition  of  affairs,  the  plim 
of  consolidation  provided  for  a  continuance  of  these  different 
systems  in  the  consolidated  city  such  as  theretofore  existed 
in  the  two  separate  municipalities  of  South  Pueblo  and  the 
city  of  Pueblo.  The  mere  fact  that  the  control  of  the  sys- 
tem on  the  north  side  of  the  river  was  vested  in  a  body  other 
than  the  city  council  does  not  contravene  any  statutory  or 
constitutional  provision. 

Thus  far  we  have  not  discussed  the  point  made  by  the 
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appellee  that  the  construction  which  we  have  placed  upon 
these  articles  of  consolidation  virtually  defeats  a  merger  of 
the  three  former  municipalities  into  one.  That  issue  is  not 
present,  though  appellee's  counsel  ingeniously  seeks  to  thrust 
it  into  this  case.  Our  holding  is  equivalent  to  nothing  of 
the  sort. 

It  follows  from  the  foregoing  that  the  judgment  below 
must  be  reversed.  It  is  so  ordered,  and  with  directions  to 
the  district  court  to  dismiss  the  action  with  costs  against 
the  plaintiff  in  both  courts. 

Beverttd. 


[No.  S81S.] 

The  People  ex  eel.  Dehison  v.  Butler,  as  Judge  of 
THE  District  Court. 

1.  UAXDxtrna. 

The  writ  of  mandami]!  should  never  go,  uoleaa  among  other  things,  the 
following  Jurisdictional  facta  are  made  to  appear;  Jlraf,  a  clear  legal 
right  in  the  party  praying  the  writ  to  have  the  act  pertormefl'tor 
whloh  he  seeks  the  aid  of  the  court;  second,  a  clear  legai  duty  on 
the  part  of  the  officer  sought  to  t>e  coerced ;  third,  that  the  remedy 
when  Isaiied  will  be  efCeotual  as  a  remedy. 

2.  Samk. 

The  writ  of  mandamus  will  not  go  to  control  judicial  discretion,  or  tA 
oompel  an  Inferior  tribunal  to  act  in  a  particular  manner,  or  to 
enter  a  particnlar  judgment  or  order,  hut  only  to  compel  the  doing 
of  some  act  which  it  is  clearly  the  duty  of  the  lower  court  to  do. 

8.  EviDBSCB— Okdkr  of  Proof. 

Th«  order  of  proof  is  always  within  the  discretion  of  the  trial  court,  and 
not  subject  to  review  by  appellate  tribunal  except  in  case  of  gross 
abuse  of  discretion. 

4  Ikjuhctiok— Good  Faith. 

In  a  suit  by  a  third  party  to  cancel  a  contract  for  paving  streets,  made 
by  a  municipality  with  one  of  tlie  defendants,  on  an  application  for 
temporary  Injunction  to  restraio  tiie  carrying  out  of  the  eontract 
until  flnai  bearing,  when  the  court,  from  a  reading  of  the  complaint, 
entertained  suspicions  of  a  lack  of  gooil  fnltli  of  plaintiff.  It  was 
Justified  in  requiring  plaintiff  to  first  show  hy  evidence  his  good 
faith  In  prosecuting  the  suit  before  bearing  other  testimony  offered 
Vol.  XXIV— 26 
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by  plaintiff.  U  tlia  plafnUS  waa  not  in  good  faJth  prosecnting  the 
action  la  his  own  iatereHt  and  the  Interest  of  other  property  hold- 
ers, lie  waa  not  entitled  to  the  injunction,  however  strong  in  other 
reepeots  tlie  merits  of  the  case. 

5.  Mandamua— Intkelocutobt  Pbocbkdihos. 

The  writ  of  mandamaB  will  never  Issue  when  it  would  be  manifestly 
inoperative,  and  not  usually  to  review  interlocntory  proceeding  of 

6.  Saub — RuLixoa  of  Court. 

Tbe  rulings  of  courts  upon  questtons  o(  law  or  fact  arising  in  a  case,  or 
upon  questions  of  practice  and  rules  of  court,  are  not  subject  to 
i«Tiew  In  a  maadamas  proceeding. 

Original  application /or  Mandamus, 

Mr.  S.  L.  CARPBirrBB,  for  petitioner. 

Mr.  Geo.  C.  Nobns  and  Mb.  A.  B.  Seamait,  for  lespood- 
ent. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court. 

Thie  us  an  original  application  for  a  writ  of  niandamoit  to 
compel  tbe  respondent  Calvin  P.  Butler,  as  one  of  the  judges 
of  the  district  court  of  the  second  judicial  district,  to  enter- 
tain and  determine  plaintiff's  motion  for  a  temporary  writ  of 
injunction  in  a  cause  now  pending  in  said  court  wherein  the 
petitioner  here  is  the  phuutifE  there.  The  respondents  have 
demurred  to  the  petition  upon  the  ground  that  it  does  not 
state  facts  su£Gcient  to  entitle  the  petitioner  to  the  relief 
asked. 

The  object  of  the  action  in  the  district  court  was  to  can- 
cel and  annul  a  contract  for  grading  and  paving  streets  which 
\va8  entered  into  between  tbe  city  of  Denver  upon  the  one 
side  and  William  Hayden  upon  the  other.  Work  under  the 
contract  had  been  begun  by  Hayden  when  an  application,  to 
be  based  upon  tbe  complaint,  affidavits,  and  oral  evidence, 
was  made  by  tbe  plaintiff  for  a  temporary  writ  of  injunction 
to  restimn  the  defendants  from  tbe  further  carrying  out  of 
the  contract  in  question  until  final  bearing  could  be  bad. 
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When  notice  of  the  apphcation  was  given,  there  wm  an  issue 
of  law  pending  in  the  action  upon  the  general  demurrer  of 
the  defendants  to  the  plaintifTs  complaint.  Upon  the  day 
set  for  its  hearing,  the  parties,  attended  by  their  attorneys, 
were  present  in  court  ready  to  proceed  therewith,  when  the 
presiding  judge  of  the  court,  after  reading  the  complaint 
which,  according  to  the  notice,  was  to  constitute  a  part  of 
plaintiff's  evidence,  announced  that  from  his  examination 
thereof  it  appeared  to  him  that  the  cause  of  action  was  very 
trivial,  and  that  there  was  enough  in  the  bill  to  raise  in  his 
mind  a  doubt  as  to  whether  the  suit  was  instituted  and  being 
prosecuted  by  the  pkintifF  in  good  faith,  and  in  his  own 
interest  and  the  interest  of  the  other  property  holders.  Of 
his  own  motion,  therefore,  he  asked  that  the  plaintiff  first 
testify  as  to  these  mattei^  in  order  that  the  court  might  be 
further  advised  in  the  premises,  but  the  phiintiff  refused  to 
comply  with  this  request,  and  the  court  declined  to  proceed 
further  with  the  hearing,  and  thereupon  entered  the  follow- 
ing order : 

*'  At  this  day  comes  the  plaintiff  in  person  and  by  S.  L. 
Carpenter,  Esq.,  his  attorney,  and  the  defendants  by  their 
attorney  A.  B.  Seaman,  Esq.,  also  come  and  thereupon  this 
cause  coming  on  to  be  heard  upon  the  motion  of  plaintiff  for 
a  temporary  writ  of  injunction  herein,  and  it  appearing  to 
the  court,  after  examination  of  the  complaint,  that  the  matter 
was  very  trivial,  and  that  there  was  enough  in  the  bill  to 
suggest  to  the  mind  of  the  court  a  doubt  as  to  whether  or 
not  the  suit  was  being  prosecuted  by  the  plaintiff  in  good 
faith,  and  in  his  own  interest  and  in  the  interest  of  the  other 
property  holders,  and  the  court  requiring  the  plaintiff  to  b© 
sworn  and  questioned  relative  to  the  real  party  in  inter^t 
and  the  motives  of  the  suit,  and  the  plaintiff  refusing  to  he 
sworn  and  to  so  testify,  the  court  refused  to  hear  said  mo- 
tion." 

The  petitioner  here  (plaintiff  in  that  case)  now  asks  for 
an  order  requiring  the  lower  court  to  hear  and  determine 
said  motion.   In  a  number  of  cases  this  court  has  discussed  the 
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Bcope  and  functions  of  a  proceeding  in  mandamus ;  and  fmin 
these,  and  other  authorities  it  is  clear  that  the  writ  shoulil 
never  go  unless,  among  other  things,  the  following  jarisdio 
tional  facta  are  made  to  appear:  fir»t,  a  clear  legal  right  in 
the  party  praying  the  writ  to  have  the  act  performed  for 
which  he  seeks  the  aid  of  the  writ ;  tecond,  a  clear  legal  duty 
to  act  on  the  part  of  the  officer  sought  to  be  coerced,- 
third,  that  the  writ,  when  issued,  will  be  effectual  as  a 
remedy.  Daniels  v.  Miller,  8  Colo.  542 ;  Union  Colony  et  al. 
V.  Elliott,  5  Colo.  371  ;  Arapahoe  County  v.  Crotty,  9  Colo. 
318;  mtch  Co.  V.  Maxwell, 'k  Colo.  App.  477;  High's  Ex. 
Legal  Remedies  (3d  ed.),  §  9  ff  aeq.,  and  authorities  re- 
ferred to. 

The  authorities  are  uniform  that  the  writ  does  not  go  to 
control  judicial  discretion,  or  to  require  an  inferior  tribunal 
to  act  in  a  particular  manner,  or  to  enter  any  particular  judg- 
ment or  order,  but  only  to  compel  the  doing  of  some  act 
which  it  is  the  clear  legal  duty  of  the  lower  court  in  some 
way  to  do.  High's  Ex.  Legal  Remedies,  §  24.  They  are  not, 
however,  harmonious  as  to  just  when  this  remedy  should 
be  gi-anted,  where  the  court  sought  to  be  controlled  has 
refused  to  pass  upon  the  merits  of  a  cause  on  account  of 
some  preliminary  objection  upon  a  point  of  law.  The  only 
cases  cited  by  the  petitioner  here  which  he  claims  warrant 
the  granting  of  the  pending  application  are  Castello  v.  Si. 
Louis  Circuit  Court,  28  Mo.  259,  and  Thr.  People  ex  rtl. 
WiUy  V.  The  Judge  of  Allegan  Circuit,  29  Mick  487.  We 
do  not  conceive  that  the  case,  as  made  by  petitioner,  is  one 
where  the  trial  court  entirely  refused  to  act.  But  let  us 
examine  these  two  authorities  in  the  light  of  petitioner's  own 
theory.  In  the  former  ease  the  trial  court  dismissed  the 
petition  in  an  election  controversy  because  the  contestant 
had  not  given  to  the  contestee  the  notice  required  by  statute. 
The  majority  of  the  supreme  court  awarded  a  temporary  writ 
of  mandamus  upon  the  ground  that  the  objection  upon  which 
the  proceeding  was  dismissed  was  purely  a  question  of  law 
as  to  a  preliminary  matter,  and  that  if  the  trial  court  mi»- 
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construed  the  law,  relief  might  be  administeied  by  the  su- 
preme court  by  maadamus. 

The  case  was  reviewed  at  length  by  this  court  in  Union 
Culony  V.  Elliott,  tupra,  in  which  the  view  of  Mr.  Justice 
Scott  in  his  dissenting  opinion  was  commended,  the  court 
saying : 

"  This  case  "  (referring  to  The  King  v.  The  Jutticea  of  the 
Fir»t  Riding  of  Yorkakire,  5  Bam.  &  Adol.  667)  "  appears  to 
support  the  views  of  Justice  Scott  in  respect  to  the  distinc- 
tion between  pointa  preliminary,  so  called,  and  likewise  the 
distinction  which  the  law  makes  in  respect  to  the  rulings 
thereon.  ■  Where  the  point  involves  a  rule  of  law  or  rule  of 
court  and  likewise  a  question  of  fact  which  may  go  to  the 
legal  merits  of  the  controversy,  the  decision  is  within  the 
discretion  of  the  court,  and,  if  erroneous,  cannot  be  con- 
trolled by  mandamus.  But  it  is  otherwise  if  the  court 
require  an  act  to  be  done  or  proof  to  be  made  before  proceed-' 
ing  to  the  merits,  which  is  not  required  by  any  rule  of  law, 
of  practice,  or  rule  of  the  court,  and  which  imposes  unneces^ 
sary  hardship  on  a  party." 

In  view  of  this  decision,  the  majority  opinion  in  the  Mis- 
souri case  is  not  authority  for  petitioner ;  and  we  may  add 
tliat  the  dissenting  opinion  states  the  law  in  accordance  with 
the  decided  weight  of  authority. 

It  has  been  said  by  the  learned  author  of  High's  Extraor- 
dinary Legal  Remedies  ( 3d  ed.  ),  §  187,  that  in  Michigan 
and  Alabama  (and  we  might  add  Louisiana  and,  to  some 
extent,  California)  there  is  a  noticeable  departure  from  the 
well  established  rule  obtaining  in  the  other  states  of  the 
Union  and  in  England.  Aside  from  this,  we  think  even 
the  Michigan  case,  aupra,  is  not  authority  for  the  proposition 
contended  for  by  the  petitioner  here.  The  court  in  that 
case,  speaking  by  Mr.  Justice  Christiancy,  says : 

"  If  the  inferior  court  has  acted  judicially  in  the  deter- 
mination of  a  question  of  fact,  or  a  question  of  law,  at  least 
if  the  latter  be  one  properly  arising  upon  the  case  itself,  and 
not  some  oollat«ral  motion  or  matter, — that  is,  if  the  case  or 
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proceeding  before  it,  upon  the  facts  raised  the  particular 
question  in  such  a  shape  as  to  give  the  power  judicially  thus 
to  determine  it, — then  such  determination,  however  erro- 
neous, cannot  be  reviewed,  nor  can  any  order  the  court  may 
have  made,  or  action  it  may  have  taken  in  consequence  of 
it,  be  disturbed  or  reversed  or  reviewed  by  mandamus ;  if 
the  action  or  order  be  such  as  would  be  justified  by  the  same 
decision  or  determination  when  correctly  made.  •  •  •  But 
if  the  case  before  the  lower  court  does  not,  upon  ita  facts  or 
the  evidence,  I^itimately  raise  the  question  of  law  or  fact 
it  has  assumed  to  decide,  so  that  the  court  could  act  judi- 
cially upon  it,  or  so  as  to  give  the  court  the  power  judicially 
to  make  the  decision  it  has  assumed  to  make,  then  its  aotJon 
is  not  properly  judicial,  and  no  assumed  determLnatiou  of  it, 
nor  any  order  resting  upon  it,  will  preclude  the  remedy  by 
mandamus,  provided  the  case  be  in  other  respects  a  proper 
one  for  that  species  of  remedy." 

Even  assuming,  then,  with  petitioner  that  the  court  below 
erroneously  determined  a  preliminary  point  of  law,  under  the 
doctrine  of  the  Michigan  case  it  is  one  properly  arising  in 
the  case,  and  is  not  to  be  reviewed  by  mandamus.  Yet  if  it 
wiut,  the  decision  below  was  right. 

But  an  examination  of  the  record  before  us  shows  tliat  the 
lower  court  did  not,  by  any  means,  absolutely  refuse  to  hear 
the  plaintiff's  application  for  the  temporary  writ.  On  the  con- 
trary, the  hearing  was  entered  upon  to  the  extent  that  the 
complaint  was  read  by  the  court,  and  the  court  refused  to 
proceed  vrith  the  further  hearing  of  evidence  in  behalf  of  the 
plaintiff  until,  by  bis  testimony,  he  firat  satisfied  the  court 
that  he  was  in  good  faith  prosecuting  the  action,  or  until  he 
introduced  some  evidence  to  negative  the  conclusion  of  fact 
to  the  contrary,  to  which,  from  the  reading  of  the  complaint, 
the  court  seems  to  have  arrived. 

Certainly  in  this  course  of  couduct  there  was  a  judicial 
determination  of  a  &ct,  based  upon  the  complaint, — a  part 
of  plaintiff's  own  proof,  viz :  that  the  plaintiff  was  not  in 
good  faith  prosecuting  the  action.     This  fact,  moreover,  bore 
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directly  upon  the  merits  of  the  cause ;  for,  if  plaintiff  was 
not  proaecutii^  the  action  in  good  faith,  or  if  the  matter 
was  veiy  trivial  in  its  nature,  or  if  the  plaintiff  was  not  pros- 
ecuting in  his  own  interest  and  the  interest  of  the  other 
property  holders, — ^he  was  entitled  neither  to  a  temporary 
writ  of  injunction,  nor,  upon  the  final  hearing,  to  the  per- 
manent writ  sought;  even  though  the  contract  was  void, 
and  in  all  other  respects  the  plaintiff  brought  himself  within 
the  rule  entitling  a  party  to  an  injunction.  High's  Ex.  Legal 
Rema.  §  26 ;  High  on  Injunctions,  §§  11, 1580. 

If,  however,  it  should  be  contended,  as  the  plaintiff  does 
here,  that  the  court  was  merely  passing  upon  a  preliminary- 
objection  which  was  purely  a  question  of  law,  we  must  assume, 
in  the  absence  of  opposing  evidence,  that,  in  refusing  further 
to  proceed,  the  court  was  acting  in  accordance  with  some 
practice,  or  rule  of  court,  or  was  merely  acting  in  accordance 
with  that  well-known  mle  under  which  the  order  of  proof  is 
always  within  the  discretion  of  the  trial  court,  and  not  sub- 
ject to  review  by  an  appellate  tribunal  except  in  case  of  gross 
abuse  of  discretion.  Or,  if  such  ruling  raises  purely  a  ques- 
tion of  law,  other  than  a  mle  of  practice,  or  rule  of  court,  on 
a  preliminary  objection,  and  if  it  is  subject  to  review  here,  we 
should  hold  that  the  trial  court  correctly  decided,  and  in  no 
sense  abused  its  discretion  when  it  made  plaintiff's  right  to 
produce  additional  evidence  conditional  upon  his  first  show- 
ing his  good  faith.  Indeed,  we  think  such  was  a  wise  pre- 
caution for  the  court  to  take,  for  it  would  be  entirely  useless 
to  proceed  to  take  other  testimony  offered  by  the  plaintiff, 
if  the  fact  was  apparent  to  the  mind  of  the  court  that  the 
plaintiff  was  not  in  good  faith  prosecuting  the  action,  as,  in 
such  circumstances,  no  showing  on  the  merits,  however  strong, 
would  entitle  the  plaintiff  to  the  order  prayed  for.  High  on 
Injunctions,  §§  11,  1580. 

There  is  another  reason  why  this  application  should  be 
denied.  The  granting  or  refusii^  of  a  temporary  writ  of 
injunction,  being  interlocutory  in  its  nature,  is  discretionary 
with  the  trial  court.    Now,  if  we  should  grant  the  writ  of 
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mandamaa,  it  woold  be  to  compel  the  distnct  court  to  go  on 
with  the  healing  upon  an  applicaHon  for  an  order  which  the 
court  in  the  exercise  of  its  own  discretion,  maj,  or  may  not, 
gtant.  If  the  court  below  had  absolutely  refused  altogether 
to  enter  upon  the  hearing,  we  nught  require  it  to  do  so. 
But  if,  as  the  record  shows,  it  refused  to  proceed  because  it 
found  from  an  inspection  of  the  complaiat  that  the  plaintiff 
was  not  in  good  faith  prosecutii^  the  action,  it  would  be 
iiltogether  futile  for  us  to  compel  a  hearing  when  it  is  mor- 
ally certain  that  tiie  order  upon  the  application  should  be, 
and  would  be,  refused ;  for,  if  the  court  waa  satisfied  from 
the  evidence  already  before  it  that  the  plaintiff  was  not  pros- 
ecuting the  action  in  good  faith,  we  have  a  right  to  presume 
that  the  court  is  still  of  the  same  opinion,  and  unless,  to 
overcome  that  state  of  mind  of  the  judge,  the  plaintiff  should 
produce  evidence,  which  once  he  has  refused  to  do,  the  court 
would  withhold,  and  ought  to  withhold,  the  writ.  High  on 
Injunctions,  §  1580.  The  court  had  the  undoubted  right  to 
require  a  full  disclosure  of  the  facts,  and  might  begin  the 
hearing  by  calling  upon  the  plaintiff  to  testify  as  to  bis  good 
faith,  and,  if  he  refused  to  testify,  to  proceed  no  further. 
High  on  Injunctions,  §  11.  It  is  a  well-known  principle  that 
the  writ  of  mandamus  will  never  issue  when  it  would  mani- 
festly be  inoperative,  and  not  usually  to  review  interlocutory 
proceedings  of  courts,  except  in  those  states  already  referred 
to  as  having  departed  from  the  general  rule.  Merrill  on 
Mandamus,  §  196,  et  geq. 

If  the  determination  of  the  trial  court,  based  upon  tisa 
complaint  itself,  that  the  plaintiff  was  not  acting  in  good 
faith,  be  a  conclusion  of  fact,  as  we  think  it  is,  it  is  unques- 
tionably a  judicial  determination  &irly  arising  in  the  case 
and  going  to  the  legal  merits.  If  it  be  a  conclusion  of  law, 
and,  as  petitioner  claims,  jurisdictional  in 'character,  it  also 
arises  in  the  case,  and  necessarily  goes  to  the  merits  of  the 
application  then  pending,  and  was  correctly  decided.  More- 
over, if  the  decision  was  upon  a  preliminary  point  of  law,  it 
would,  as  it  seems  to  us,  pertain  rather  to  a  question  of 
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practice  or  rule  of  court,  which  extends  to  the  merits  of  the 
cause,  or  relates  to  the  order  of  proof,  which  is  discretionary 
with  the  trial  court.  In  either  event,  the  ruling  is  not  sub- 
ject to  a  review  in  a  mandamus  proceeding. 

In  addition  to  these  considerations,  we  have,  as  we  think, 
already  clearly  shown  that  the  granting  of  the  writ  would 
be  inoperative.  As  sustaining  the  foregoing  views,  see 
High's  Ex.  Legal  Rems.  (Sd  ed.)  §§  10,  23,  24, 152, 163, 165, 
— the  latter  section  citing  Thomat  v.  HU  Creditor»,  1  Har. 
(N.  J.)  272,  and  Ret  Publica  v.  Clarktm,  1  Yeates  (2d  ed.) 
46,  cases  involving  a  similar  point  to  the  one  at  bar, — 188, 
189, 196 ;  Ex  parte  Sum,  13  L.  R.  A.  120 ;  MerriU  on  Man- 
damus, §  196,  et  seq. ;  Moses  on  Mandamus,  chap.  3. 

Our  conclusion  is  that  the  demurrer  to  the  petition  should 
be  sustained  and  the  petition  dismissed  with  costs  against 
the  petitioner,  and  it  is  so  ordered. 

IH»miaaed, 

Oy  BEHEABUIG. 

Per  CnBiAM.  In  his  application  for  a  rehearii^,  counsel 
for  petitioner  concedes  tliat  the  question  of  the  good  faith  of 
one  asking  for  a  writ  of  injunction  is  one  of  fact,  and  not  of 
law ;  and  in  the  opinion  it  was  not  our  intention  to  repre- 
sent him  as  otherwise  claiming.  In  view  of  the  fact,  how- 
ever, that  some  of  the  authorities  upon  which  he  relied  were 
predicated  upon  the  ground  that  the  lower  court  erroneously 
determined  a  preliminary  point  of  law,  we  did  say  that  if  it 
was  contended  that  the  point  below  decided  against  petitioner 
was  one  of  law,  it  was  correctly  ruled ;  therefore,  no  ground 
of  complaint. 

In  this  petition,  as  in  the  original  hearing,  counsel  insists 
that  this  question  of  fact  was  not  properly  in  the  case  at  the 
time  it  was  passed  upon.  He  contends  that  the  good  faith 
of  a  plaintiff  is  always  presumed,  and  unless  controverted  by 
the  defendant,  may  not  be  raised  by  the  court.  We  have 
already  tried  to  show  why  such  point,  even  if  good  as  a 
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general  proposition,  does  not  avail  the  petitioner  upon  his 
application  for  a  writ  of  mandamus.  Under  our  code,  an 
application  for  a  temporary  restraining  order  may  be  made 
and  heard  before  the  answer  is  due,  and  before  issues  of  fact 
are  joined  by  formal  pleadings,  and  this  was  done  in  the  dis- 
trict court. 

Now,  when  a  party  comes  into  court,  asking  equity,  he 
must  come  with  "clean  hands,"  and  his  good  faith  in  prose- 
cuting the  suit  is  always  a  subject  of  pertinent  inquiry. 
Even  if,  in  an  application  for  the  temporary  order,  in  the 
absence  of  contrary  proof,  it  is  presumed  that  the  plaintiff  is 
acting  in  good  faith,  that  question,  nevertheless,  may  be 
gone  into ;  and  the  presumption  may  be  overcome  by  proof, 
even  in  the  absence  of  denial  in  a  pleading.  Ah  we  have 
said,  the  plaintiff  below,  petitioner  here,  in  this  instance 
based  his  application  in  part  upon  his  verified  complaint.  It 
was  not  necessary  for  him  formally  to  ofEer  it  in  evidence ; 
certainly  not,  if  the  defendant  interposed  no  objection  to  ite 
being  so  considered.  It  was  already  on  the  files  prior  to  ihe 
hearing ;  it  was  the  privilege  of  the  court  to  read  it  eiUter 
before  or  at  the  hearing.  As  a  matter  of  fact,  the  court  did 
read  the  complaint,  whether  before  or  at  the  heaiii^  is 
immaterial ;  and  as  a  result  of  that  reading,  a  doubt  was 
created  in  the  judge's  mind  as  to  the  good  faith  of  titB  plun- 
tiS.  The  question  of  good  &ith  being,  as  is  conceded,  one 
of  fact,  to  determine  which  evidence  was  proper,  the  court 
resolved  that  fact  gainst  the  plaintiff,  and  based  the  ascer- 
tainment upon  what  was  a  part  of  the  plaintiff's  own  evidence. 
Such  decision  of  a  question  of  fact  cannot  be  reviewed  by 
mandamus.  The  court,  therefore,  unquestionably  had  the 
right,  before  proceeding  further,  to  require  the  plaintiff  to 
testify  as  to  this  point.  When  the  plaintiff  declined  to  be 
sworn,  the  court  properly  refused  to  go  on  with  the  hearing. 
This  application  for  rehearing  should  be  denied,  and  it  is  so 
ordered. 
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[No.  87U.] 

TowssBND  V.  Thompson,  Exbouteix. 

1.  AsHTKiSTBATiON— Statute— Sbccred  Claik. 

The  statute  of  nonclalms  (Mills'  Aon.  Stats.  b«o.  4T80)  prOTidioK  tlwt 
all  demands  Dot  exhibited  within  one  jear  ahall  be  forever  iHured 
nnieu  the  creditor  shall  find  other  property  of  the  deceased  not 
inventoried,  does  not  apply  to  a  claim  secured  by  deed  of  trnsb 

3.  Same. 

Claim  presented  after  one  year,  if  not  secured,  ahonld  be  piUd  pro  rata 
out  of  property  discovered  after  the  expiration  of  one  year,  whether 
discoTered  before  or  after  tlie  claim  was  allowed,  either  by  the 
claimant,  tlie  executor,  or  some  other  person.  It  secured  by  deed 
of  trust,  the  proper  proceeding  Is  to  allow  a  foreclosure  and  sale  of 
the  incumbered  property,  and  It  the  proceeds  are  insnfflcient  to  pay 
the  claim  as  allowed,  to  provide  for  satisfying  the  deficiency  pro 
rata  out  of  any  property  discovered  as  aforesaid  after  the  expiration 
of  the  year. 

3.  Sams— FoRBCixiatrBB. 

After  the  expiratjou  of  one  year  allowed  for  presenting  claims  agaiosC 
an  estate,  no  order  of  court  waa  neccHB»ry  to  authorize  a  claimnnt 
to  proceed  toforecloenreofadeeduttrust.  Theooly  condition  pre- 
cedent of  the  right  of  foreoiosure  under  the  taw  of  1880  waa  tiie 
allowance  of  his  ol^m.  The  amendment  to  that  law  is  not  con- 
sidered. 

Error  to  the  Oounty  Court  of  Fremont  Count]/. 

Messrs.  Barnbs  &  Babnes,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Campbell  delivered  the  opinioD  of  the  court. 

The  plaintiff  in  error,  as  claimant  in  the  county  court, 
exhibited  his  claim  f^inat  the  estate  after  the  expiration  of 
more  than  one  year  from  the  granting  of  letters  testamentary. 
It  consisted  of  a  promissory  note  given  by  the  testator, 
secured  by  a  trust  deed  upon  three  mining  claims  owned  by 
him.    Tbere  is  no  dispute  as  to  the  facts.    The  executrix 
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admitted  the  genuineness  and  maturity  of  the  note.  The 
court  80  determined,  and  it  further  appearing,  as  conceded, 
that  the  same  had  not  been  presented  within  one  year,  that 
the  mining  claims  were  inclnded  in  the  inventory  of  the 
estate  property  filed  within  that  period,  arid  that  the  claim- 
ant had  not  found  other  property  belonging  to  the  estate 
not  inventoried  by  the  executrix,  entered  judgment  provid- 
ing for  its  payment  only  out  of  such  assets  of  the  estate  as 
may  be  discovered  by  the  claimant,  and  not  out  of  any  prop- 
erty inventoried  or  accounted  for  by  the  executrix,  either 
before  or  after  the  expiration  of  one  year. 

This  judgment  is  wrong  and  contrary  to  several  decisions 
of  tliis  court.  The  statute  of  nonclaims  does  not  apply  to  a 
claim  secured  by  a  deed  of  trust.  Ileid  p.  Sullivan,  20 
Colo.  498. 

The  claimant  does  not  seek  satisfaction  of  his  judgment 
out  of  property  inventoried  and  accounted  for  by  the  execu- 
trix within  one  year  after  letters  testamentary  were  granted, 
other  than  that  included  in  the  deed  of  trust.  Were  this  an 
unsecured  claim,  the  proper  judgment  would  be  that  it  be 
satisfied  pro  rata  out  of  property  discqvered  after  the  expi- 
ration of  one  year,  whether  discovered  before  or  after  the 
claim  was  allowed,  either  by  the  claimant,  the  executrix,  or 
some  other  person.  McClure  v.  La  Plata  Co.,  23  Colo.  130, 
and  cases  cited ;  Shepard  v.  Nat.  Bank,  67  Hi.  292. 

As  the  claim  was  secured  by  a  deed  of  trust,  it  was  error 
for  the  court  in  entering  judgment  to  prohibit  the  claimant 
from  proceeding  to  sell  the  property  covered  by  his  lien. 
Indeed,  no  order  of  the  court  for  that  specific  purpose  was 
necessary  after  the  expiration  of  one  year.  After  that  tame, 
the  only  condition  precedent  of  the  right  of  the  claimant  to 
a  foreclosure  was  the  allowance  of  his  claim.  Mills*  Ann. 
^tats.  sec.  4783  (Session  Laws,  1889,  p.  474)  and  cases  tupra. 
But  the  claimant  pmyed  for  an  order  permitting  him  to  fore- 
close, and  the  court,  by  withdrawing  from  the  satLsfactioa 
of  the  judgment  the  property  constituting  the  specific  lien, 
in  effect  denied  this  unquestioned  right,  and  its  jui^^ent 
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in  that  respect  is  erroaeous,  and  should  be  set  aside.     Sul- 
livan V.  Sheets,  22  Colo.  153. 

The  proper  judgment  to  be  rendered  where  a  claim  of  thia 
kind  18  exhibited,  as  in  this  case,  is  to  allow  a  foreclosure 
and  sale  of  the  incumbered  property,  and  if  the  proceeds 
thereof  are  insufficient  to  pay  the  claim  as  allowed,  to  pro- 
vide further  that  the  claimant  may  pro  rata  satisfy  the  defi- 
ciency out  of  any  property  of  the  estate  discovered  after  the 
expiration  of  the  one  year  allowed  to  an  executor  to  inven- 
tory the  property,  whether  the  same  be  discovered  by  the 
personal  representative,  the  claimant,  or  some  other  person. 
Property,  other  than  that  covered  by  the  lien,  which  is  dis- 
covered and  inventoried  by  the  executrix  within  the  year, 
of  course,  must  not  be  applied  to  the  satisfaction  of  any  part 
of  this  claim. 

The  judgment,  therefore,  is  reversed,  and  the  cause  re- 
manded with  instructions  to  the  county  court  to  vacate  ita 
former  judgment  and  enter  judgment  nunc  pro  tune  in  accord- 
anf-e  with  the  views  expressed  in  this  opinion. 

Seversed. 


[No.  88S1.J 

The  People  ex  eel.  Bubton  v.  Bates. 

1.  ELB<7TlOlt8~KBaiaTBATI0H. 

SeMtoa  Laws  1A04,  page  6  (3  Mills'  Ana.  Stats,  sec.  1602  b)  providing 
tor  the  regletnttloD  of  «.  certain  claas  of  voters  in  citjes  of  first  and 
Bocond  class  by  the  board  of  county  commissioiiers,  does  not  eitenil 
to  cltJes  afterwards  reaching  that  rank.  The  act  of  18M  repealed 
the  act  of  1891. 

2.  Same. 

Other  proTisions  of  the  act  and  other  aiUtlioritf  than  the  board  of  connty 
sommissioners  must  be  looked  to  for  maklag  permanent  reglstra-^ 
tion  of  the  voters  in  cities  that  have  since  its  passage,  or  maj  hero- 
*ft«r,  come  within  tlie  purview  of  the  act. 

Appeal  from  the  District  Court  of  El  Pato  County. 
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Mr.  D.  J.  Davibs  and  Mr.  H.  J.  Tellbb,  for  appellant. 
MeBsrs.  Ady  &  Kinsley,  for  appellee. 

Pee  Cueiam.  During  the  present  year  Cripple  Creek 
liecame  a  city  of  the  second  class,  and,  as  such,  is  said  to  be 
within  the  purview  of  the  permanent  registration  act  of 
1894.  Relator  was  listed  as  a  qualified  elector  of  a  precinct 
of  that  city  by  a  canvasser  appointed  by  the  board  of  county 
commissioners  to  make  the  original  permanent  registration 
of  electors  in  said  city.  The  county  clerk  refused  to  enter 
such  registration  in  the  permanent  registration  books  of  his 
office,  on  the  ground  that  the  board  liad  no  authority  for 
making  the  registration  in  question.  Relator's  application 
to  the  district  court  for  a  writ  of  mandamus  to  compel  the 
clerk  to  place  her  name  on  the  proper  books  was  denied,  and 
she  thereupon  brought  her  case  here  by  appeal  to  review 
that  judgment. 

It  may  be  that  this  court  has  not  jurisdiction  to  entertain 
this  appeal.  If  it  has,  it  is  because  a  franchise  is  involved 
within  the  meaning  of  that  word  as  it  is  employed  in  our  act 
governing  appeals.  Whether  the  right  of  a  qualified  elector 
to  have  his  name  placed  upon  the  permanent  registration 
books  as  a  condition  precedent  to  the  right  to  vote  at  a  pub- 
lic election,  or  the  right  to  vote  thereat,  is  a  "  franchise  "  in 
the  sense  that  such  word  is  used  in  the  act  relating  to  appeals, 
has  not  been,  so  far  as  our  somewhat  limited  investigation 
has  gone,  expressly  passed  upon.  But  kindred  rights,  such 
as  the  right  to  a  trade  mark,  the  right  to  a  public  office,  the 
right  to  membership  in  a  private  corporaUon,  have  been  held 
not  to  be  franchises,  and  the  controversies  concerning  them 
not  to  involve  franchises  of  the  kind  which  the  statute  had 
in  view.  People  v.  Londoner,  15  Colo.  246 ;  Board  of  Trade 
V.  The  People,  91  111.  80 ;  People  ex  rel.  v.  Holtz  et  at.,  92 
lU.  426 ;  C.  ^  W.LB.B.  Co.  et  al.  v.  JPunAar  et  al.,  95  111. 
671;  McGrath  v.  The  People,  100  lU.  464;  Oraham  v.  Th« 
PeopU,  104  111.  321 ;  Boiler  Co.  v.  Tripod  Boiler  Co.,  137 
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111.  281 ;   CUy  of  Bridgeport  v,  N.  Y.  ^  N.  R.  R.  R.  Co.,  36 
Conn.  255. 

In  some  of  these  cases  the  right  to  vote  is  said,  argumdo, 
to  be  of  the  same  character  as  the  one  under  consideration  by 
the  court,  and  which  was  held  not  to  be  a  franchise.  But  as 
thia  jurisdictional  question  has  been  neither  raised  nor  argued 
by  counsel,  and  as  we  are  admonished  of  the  necessity  for  a 
speedy  determination  of  this  appeal,  we  have  decided,  for 
tihe  purposes  of  tiuB  case,  to  assume  jurisdiction  and  pass  upon 
the  merits  of  the  controversy.  We  do  so  with  the  less  re- 
luctance because  the  conclusion  which  we  have  reached  upon 
the  merits,  which  requires  an  affinuance  of  the  judgment, 
leads  to  the  same  result,  so  for  as  concerns  the  relator,  as 
that  which  would  follow  were  the  appeal  dismissed  for  want . 
of  jurisdiction.  We  mention  this  phase  of  the  case  to  say 
that  our  determination,  in  this  particular,  must  not  be  consid- 
ered as  conclusively  settling  the  jurisdictional  question ;  and 
had  our  conclusion  upon  the  merits  necessitated  an  award  of 
the  writ  to  relator,  we  should  have  taken  ample  time  for  con- 
sidering whether  the  power  to  entertain  this  appeal  is  con- 
ferred upon  tlus  court. 

Counsel  for  relator  advance  as  an  argument  for  the  re- 
versal of  the  judgment  that  this  registration  act  is  unconsti- 
tutional because,  infer  alia,  it  adds  to  the  constitutional 
qualifications  of  electors.  But  if  the  county  clerk  ha^  refused 
to  perform  any  duty  which  be  owes  to  the  relator,  it  is  because, 
and  only  because,  the  act  which  she  now  assails  imposes  that 
duty.  Certainly  the  relator  may  not  ask  for  the  enforcement 
of  a  statute  which  she  herself  idleges  to  be  invalid.  For  the 
reason  ^ven,  and  for  the  additional  reason  that  it  does  not 
appear  that  a  constitutional  question  has  been  decided  gainst 
her,  we  do  not  find  it  necessary,  in  t^e  determination  of  this 
case,  to  decide  it. 

The  sole,  legal  proposition  presented  for  our  considera- 
tion, therefore,  is  whether  the  board,  at  the  time  in  question, 
had  the  power,  under  the  law,  to  make  the  permanent  regis- 
tration.   The  first  act  in  this  state  providing  for  permanent 


b,GoogIc 


416  People  bx  bbl.  t.  Bates.  [Sept.  T., 

registration  in  the  class  of  cities  therein  deBignated  was 
passed  in  1891.  Session  Laws,  1891,  p.  172.  It  was  repealed 
in  1894,  and  a  new  act  passed  in  its  stead.  Session  Laws, 
1894,  p.  68.  The  firet  act  provided  for  a  permanent  regis- 
tration in  the  designated  cities  of  all  persons  who  were  then 
qualified  electors.  Under  the  law  as  it  then  stood,  only  men 
could  be  qualified  electors,  and  their  names  were  placed 
upon  the  permanent  registration  which  was  taken  in  accotd- 
ance  with  the  requirements  of  the  act  of  1891.  In  1893  the 
elective  franchise  was  conferred  upon  women,  and  provision 
was  made  by  section  2  of  the  act  of  1894,  for  a  registration  of 
"all  female  persons  who  at  that  time  are  qualified  electors 
in  all  such  election  precincts."  It  is  this  section  which 
.  relator  claims  confers  upon  the  board  the  power  to  make  a 
permanent  registration  in  cities  which  may  thereafter  come 
within  the  class  designated  in  section  1  as  the  mumcipalitiea 
to  which  the  act  is  applicable. 

But  the  registration  which  section  2  requires  the  board  to 
make  muBt  he  commenced  within  five  days  from  the  first  day 
of  March,  1894,  and  be  completed  within  twenty  days  there- 
after. This  section,  therefore,  in  so  far  as  the  power  of  the 
hoard  is  concerned,  had  spent  its  force  and  become  inoper- 
ative for  any  purpose  long  before  Cripple  Creek  came  within 
the  scope  of  the  act,  and  long  before  the  registration  of  the 
relator  was  made  under  the  assumed  authority  of  the  board. 
Besides,  this  section  limits  the  registration  to  female  eUctort 
only.  Both  because  the  time  is  limited  and  the  registration 
restricted  to  women,  it  is  clear  that  the  legislature  intended 
thereby  merely  to  give  to  the  board  of  commissioners  the 
power  to  make  a  registration  of  a  class  of  voters  not  there- 
tofore registered,  so  as  to  supplement  that  of  the  male  voters 
made  under  the  act  of  1891.  A  registration  of  all  electors, 
both  male  and  female,  and  for  the  first  time,  in  cities  which 
should  come  within  the  specified  class,  after  the  passage  of 
the  act  of  1894,  certainly  could  not  be  made  under  the  act 
of  1891,  for  the  former  act  repealed  the  latter.  Neither  could 
there  be  made  under  the  act  of  1894,  by  or  under  the  direc- 
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tioa  of  the  board,  a  permanent  registration  of  all  electors, 
both  male  and  female,  because  the  section  giving  power  to 
the  board  to  make  a  permanent  registration  was  restricted 
to  a  certain  class  of  Toters,  viz :  female  electors. 

Nor  was  there  an  intention  by  this  section  to  confer  upon 
the  board  of  commissioners  the  power  to  make  a  permanenti 
registration  of  any  electors  whenever  thereafter  a  city  shoiild 
come  within  the  designated  class,  irrespective  of  the  time  of 
ita  reaching  that  rank ;  because  the  section  itself  required 
auch  registration,  by  or  under  the  direction  of  the  board,  to 
be  made  within  a  specified  time.  For  both  of  these  reasons, 
which  a  mere  examination  of  this  section  discloses,  the  reg- 
istration attempted  to  be  made  by  the  board  in  the  present 
instance  was  unauthorized,  because  of  the  original  lack  of 
authority  therefor,  and  also  because  the  time  for  taking  any 
registration  at  all,  of  any  character,  under  this  section,  had 
long  since  expired. 

We  must,  therefore,  look  to  other  provisions  of  the  act  to 
find  authority  for  making  a  permanent  registration  in  cities 
like  Cripple  Creek,  and  others  that  have,  or  may  hereafter, 
come  within  its  purview  since  its  passage.  While  we  think 
that  such  authority  is  to  be  found,  the  only  question  which 
we  are  called  upon  to  decide  is  whether  the  board  of  com- 
missioners, and  not  some  other  body  or  person,  has  such 
power.     That  the  board  has  not,  seems  clear. 

It  follows  that  the  judgment  of  the  district  court  should 
be  affirmed,  and  it  is  so  ordered,  with  costs  against  the  relator. 

A^rmed. 

Chief  Justice  Hayt  not  sitting. 
Vol..  XXIV— 27 


b,GoogIc 


Madden  v.  Day.  [Sept.  T, 


[So.  S789.] 

Mabdek  bt  al.  t.  Dat,  adhb. 

1.  Pbactics— Appellate  Jobisdiction. 

Jurisdiction  cannot  be  conferred  upon  the  Bupreme  court  either  beooao 
the  queitlon  U  one  of  Importanoe,  or  because  tbe  inferior  cvarti 
and  litigants  desira  ft  decision  hy  this  court.  Unless  a  eonaUtu- 
tional  queation  is  fairly  debatahle,  and  has  been  properly  r^sed, 
and  is  necessary  to  the  determinaUoa  of  the  particular  controversy, 
appellate  jurisdlctioa  upon  that  ground  does  not  exist. 

2.  Same. 

The  injection  of  a  conetitutioual  question  into  a  decision  of  an  Inferior 
coui't  by  the  latter,  when  the  same  Is  not  necessary  to  a  determina- 
tion of  the  case,  does  not  thereby  invoke  the  jurisdioUon  of  the 
■upreme  court  upon  review. 

Srror  to  the  Court  of  Appeals. 
Motion  to  quath  and  dismiM  writ  of  error. 

Mr.  John  H.  Rbddik,  for  plaintiff  in  error. 

Mr.  H.  N.  Haykes,  for  defendant  In  error. 

pBB  Curiam.  In  revieving  the  judgment  of  the  district 
court,  the  court  of  appeals  held  that  the  lien  of  an  attAchment 
writ,  secured  by  its  levy  before  the  passage  of  an  act  repeal- 
ing that  particular  ground  of  attachment  under  which  the 
writ  issued,  was  still  preserved ;  although  the  repealing  act 
contained  no  special  saving  clause  to  that  effect.  This  con- 
clusion was  based  upon  two  grounds :  firit,  that  section  11 
of  article  2  of  (he  constitution  forbids  the  enactment  of 
retrospective  legislation,  and  as  the  lien,  given  under  the 
repealed  statute,  constituted  not  merely  a  remedy  but  a  fixed, 
substantial,  or  vested  right  in  the  creditor,  the  repealing 
statute,  if  interpreted  as  destroying,  or  attempting  to  destroy, 
such  a  lien,  would  contravene  said  section  11 ;  hence  the 
statute,  if  held  valid  at  all,  must  be  construed,  as  it  may  be, 
so  as  to  effect,  or  apply  to,  such  levies  only  as  are  made  sub- 
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sequent  to  its  enactment;  second,  the  repealing  act  contain- 
ing no  provision  to  the  contrary,  the  general  saving  clause 
statute  (Session  Laws,  1891,  p.  366 ;  3  Mills'  Ann.  Stats, 
sec.  4189a) — whose  object  is  to  protect  prior  rights  and 
remedies  —  is  to  be  read  into  it,  so  as  to  except  from  its 
operation  previously  acquired  liens.  Day  v.  Madden  et  al., 
9  Colo.  App.  464  (48  Pac.  Rep.  1053). 

It  will  thus  be  seen  that  a  resolution  of  either  one  of  these 
propositions  against  the  plaintiffs  in  error  here  (who  were  the 
defendants  in  the  attachment  suit)  necessarity  determined 
the  case  against  them.  The  court  of  appeals,  however,  elected 
to  rest  ita  decision  not  merely  upon  the  interpretation  given 
by  it  to  the  statutes,  but  as  well  upon  the  constitutional 
ground  mentioned.  The  reason  for  so  doing  is  thus  expressed 
by  the  learned  writer  of  the  opinion : 

"We  have  preferred,  however,  to  put  our  decision  on  con- 
stitutional grounds,  as  well  as  on  these  general  considerations. 
This  has  been  done  to  protect,  so  far  as  we  could,  the  rights 
of  the  present  litigants,  as  well  as  to  conserve  the  rigbte  of 
other  suitors  whose  interests  may  be  affected  by  this  opinion. 
Unless  we  are  incorrectiy  informed,  this  matter  has  been 
before  the  various  district  courts  of  the  state  many  times 
since  the  act  of  1895  went  into  operation.  We  are  likewise 
advised  by  the  profession  that  the  district  courts  have  di- 
vided on  the  question,  many  judges  holding  one  way  and 
many  the  other,  which  demonstrates  to  our  mind  that  the 
question  is  a  close  one,  of  great  perplexity  and  uncertainty, 
and  one  on  which  courts  might  well  differ,  and  support  their 
conclusions  with  almost  equally  persuasive  reasons.  Our 
ilistrict  courts  are  presided  over  by  men  of  large  experience 
and  learning  in  the  profession,  and  their  opinions  are  entitled 
to  great  weight  and  respectful  consideration ;  and,  while 
they  differ  on  this  question,  we  regard  it  as  only  just  and 
proper  that  we  should  unhesitatingly  and  fully  express  our 
views,  decide  the  constitutional  question  according  to  our  best 
judgment,  and  put  our  decision  on  that  ground  that  the  parties 
to  this  auit,  as  well  at  other  litigant*  in  the  stale,  may  ultimately 
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have  the  maturer  and  probably  more  tatiifadortf  eonduaion  of 
the  tupreme  court  upon  this  question."      48  Fac.  Rep.  1058. 

The  language  peculiarly  appropriate  to  the  present  discus- 
Bion,  we  have  italicized. 

While  the  motive,  as  thus  expressed,  may  be  praiseworthy, 
yet  it  does  not  follow  that  jurisdiction  may  be  conferred 
upon  this  court  either  because  the  question  is  one  of  impor- 
tance, or  that  the  inferior  courts  and  litigants  desire  a  deci- 
sion by  this  tribunal.  Our  jurisdiction,  by  writ  of  error  or 
appeal,  if  it  exist  at  all,  is  conferred  by  the  constitution  or 
statute  applicable  to  appellate  proceedings,  and  not  as  the 
result  of  a  desire,  even  though  universal  among  subordinate 
courts,  the  profession  and  litigants,  that  we  determine  any 
particular  legal  proposition. 

This  court  has  repeatedly  held  that,  unless  a  constitutional 
question  is  fairly  debatable,  and  has  been  properly  raised, 
and  is  necessary  to  the  determination  of  the  particular  con- 
troveray,  appellate  jurisdiction  upon  that  ground  does  not 
exist.  The  case  of  Surd  v.  Oarltle,  18  Colo.  461,  ia  practi- 
cally decisive  of  this  motion.  There  the  court  of  appeals 
rested  its  decision  wholly  upon  an  interpretation  given  by  it 
to  a  statute,  although  a  constitutional  question  was  rused 
by  counsel  and  pressed  upon  the  court,  which  the  latter  re- 
fused to  consider  because  the  case  went  off  upon  the  other 
proposition,  viz :  the  meaning  of  the  statute. 

In  the  case  at  bar,  the  court  of  appeals,  it  is  true,  pred- 
icated its  ruling  not  wholly  upon  the  statutory  ground,  but 
upon  that  and  an  additional  and  constitutional  one.  But 
the  conclusion  reached  upon  either  one  of  these  is  decisive  of 
the  case  against  the  plaintiffs  in  error  here.  The  one  ground 
is  purely  statutory ;  the  other  involves  the  determination  of 
the  question  whether  or  not  this  repealing  statute  is  in  vio- 
lation of  a  constitutional  provision.  The  learned  court  did 
not  say  that  the  latter  question  was  necessary  to  a  determi- 
nation o£  the  controveisy.  Indeed,  it  virtually  held  (and  this 
must  be  so)  that  the  other  considerations,  viz:  the  interpre- 
tation which  it  gave  to  these  statutes,  necessarily  determined 
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the  very  merits  of  the  case  against  the  party  who  here  seeks 
a  review.  But  becaiue,  in  tiie  opinion  of  the  court,  the 
qaestioD  determined  was  difficult,  and  the  principle  important, 
and  one  tihat  waa  determined  differently  by  different  district 
courts,  the  reviewing  tribunal  proceeded  to  g^ve  another 
ground  for  its  decision,  viz :  a  constitutional  one ;  which,  in 
case  it  is  essential  to  a  determination  of  the  controversy, 
invokes  the  jurisdiction  of  this  court.  The  fact  that,  in  the 
case  of  Hurd  v.  CarlUe,  supra,  the  court  of  appeals  refused 
to  decide  a  constitutional  question,  because  not  necessary 
to  its  decision,  and  in  the  case  at  bar  did  consider  a  con- 
stitutional question,  although  it  was  clearly  not  so  essen- 
tial, does  not  except  the  latter  case  (the  one  now  before 
us)  from  the  principle  announced  by  us  in  the  former  case. 
In  other  words,  the  injection  of  a  constitutional  question 
into  a  decision  of  an  inferior  court,  by  the  latter,  when  the 
same  is  not  necessary  to  a  determination  of  the  case,  does 
not  thereby  invoke  the  appellate  jurisdiction  of  this  court. 
In  principle  the  case  is  like  that  where  the  parties  themselves, 
by  t^p'eement,  attempt  to  confer  jurisdiction.  Bttt  this  is 
not  permissible.  Arapahoe  Oounty  v.  Board  of  Equalization, 
28  Colo.  137.  The  feasibility  or  expediency  of  securing  the 
decision  by  this  court  is  not  made  by  the  constitution  or  the 
statute  a  ground  of  its  appellate  jurisdiction. 

A  decision  of  a  constitutional  question  is  always  approached 
by  courts  with  caution,  and  more  or  less  reluctance,  and  is 
not  made  unless  the  necessities  of  the  case  require  it. 

In  a  proper  case  we  will  not  evade  the  responsibility  or 
duty  to  determine  such  questions ;  on  the  contrary,  we  will 
meet  it.  But  this  court  is  restricted,  by  law,  in  its  appellate 
jurisdiction,  to  cases  particularly  designated.  As  this  is 
not  one  of  them,  the  writ  of  error  should  be  dismissed,  and 
it  is  so  ordered. 

Writ  <^  error  ditmiwed. 
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[N«.  SS07.] 
The  People  of  the  State  of  Colorado  t.  Aicbs  et  al. 

1.  STATUTOET  CONSTBVCTIOIf. 

It  is  not  to  be  preaumed  that  tlia  le^slature  erer  requires  the  pertonn- 
ance  of  b.  useleis  formaliCy. 

2.  Taxation — Militabt  Poll  Tax — Abbessor's  Dutieb. 

It  is  the  duty  of  tlie  aseesaar  to  extend  tlie  mllitarr  poll  tax  with  the 
other  taxes  iipim  tlie  asseiBment  roll. 

3.  SxATDTORr  COSSTBUCTIOlf. 

The  cone  true  ti  on  given  to  a  statute  immediately  after  jt«  enaotiaent  by 
those  vharged  wicli  the  duty  of  carrying  its  provisioua  into  effect, 
and  enforced  for  raany  years  without  question,  should  not  be  set 
aside  but  for  the  most  weighty  reasons. 

4.  CossTiTtrrioKAL  Law — Poll  Tax. 

The  limitation  conttdned  In  see.  11,  art  10  of  the  constitution  Is  as  to 
the  rate  of  taxation  on  property  for  state  purposes  only,  and  does 
not  abridge  the  poirer  of  the  legisiature  to  provide  for  the  levy  of 
a  military  poll  tax. 

The  fact  that  the  ((oveTnor  has  dispensed  with  the  military  enrollment 
does  not  opei-ate  to  suspend  ttie  military  poll  tax,  or  the  duty  of 
levying  and  collecting  the  same. 

5.  COHSTITUTIONAL  QURBTIONB. 

Ordinarily  ministerial  ofBcers  should  enforce  a  statute  according  to  Its 
plain  requirements,  leaving  tlie  question  of  ita  constitutionality  t« 
be  determined  by  the  courts. 

1.  Same. 

The  different  constitutional  and  statatory  provisions  touching  the  mlll- 
tary  poll  tax  are  eonsldered  and  construed  in  the  opinion. 

Error  to  the  Itittrict  Court  of  Arapahoe  Cauntif. 

This  action  was  instituted  by  the  attorney  general  on  be- 
half o£  the  people  of  the  state,  to  obtain  a  writ  of  mandamus 
to  compel  the  assessor  to  extend  the  military  pull  tax  for  the 
yea.r  1896,  upon  the  assessment  roll  of  Araphoe  county,  and 
also  against  the  treasurer,  to  compel  him  to  collect  this  tax. 
An  alternative  writ  of  mandamus  was  issued,  to  which  sepa- 
rate answers  were  filed  by  Willard  L.  Ames,  the  county 
assessor,  and  Prank  Hall,  the  county  treasurer.    To  these 


b,  Google 


1897.]  The  People  v.  Ames.  428 

answers  a  demurrer  was  filed,  and  overruled.  The  attorney 
general  electing  to  stand  by  the  demurrer,  the  proceeding 
was  dismissed,  and  the  case  brought  into  this  court  upon 
error. 

The  case  may  be  fully  considered  upon  the  answer  of  the 
respondent  Ames.  In  this  answer  be  admits  the  several  alle- 
gations of  the  alternative  writ,  and  alleges  in  defense,  the 
following : 

1,  That  it  is  not  his  duty  to  extend  the  military  poll  tax 
upon  the  assessment  roll. 

2.  That  the  tax  ia  in  excess  of  the  constitutional  limita- 
tion of  four  mills  on  the  dollar  of  valuation,  and  therefore, 
n  neons  titutional. 

8.  An  order  by  the  governor,  dispensing  with  the  military 
enrollment  for  the  year  1896. 

4.  The  failure  of  the  county  commissioners  of  Arapahoe 
county  to  prepare  a  list  for  the  assessor  of  persons  subject 
to  this  military  poll  tax. 

5.  That  there  is  no  provision  of  law  whatever  for  assessing 
and  collecting  the  military  poll  tax. 

The  following  constitutional  and  statutory  provisions  are 
referred  to  in  the  opinion : 

"  There  shall  be  elected  in  each  county,  on  the  first  Tues- 
day in  October,  in  the  year  eighteen  hundred  and  seventy- 
seven,  and  every  alternate  year  forever  thereafter,  *  •  • 
one  coanty  assessor."     Constitution,  sec.  8,  art.  XIV. 

"  A  poll  tax  shall  be  assessed  on  every  able-bodied  male 
inhabitant  of  the  state,  over  the  age  of  twenty-one  and  under 
fifty  years,  whether  a  citizen  of  the  United  States  or  an 
alien."    2  Mills*  Ann.  Stats,  see.  3764. 

'*  The  county  commissioners  of  each  county  shall,  at  the 
time  of  levying  the  tax  for  county  purposes,  cause  to  he  lev- 
ied an  annual  poll-tax  of  one  dollar  upon  each  male  inhabitant 
over  the  age  of  twenty-one  years,  excepting  active  members 
of  the  national  guard  and  such  otiier  persons  as  may  be 
exempt  hy  law.  A  &ilure  or  neglect  on  the  part  of  the 
county  commissionera  to  levy  such  tax  shall  subject  such 
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count}'  commissionerB,  and  eacli  one  of  said  such  cominu- 
sioners  to  a  fine  of  not  less  than  one  thousand  nor  more  than 
five  thousand  dollars,  for  the  benefit  of  the  militaty  fund ; 
and  it  iu  hereby  made  the  dut^  of  the  adjutant  geneial  to 
institute  proceedings  gainst  such  commissioners  to  recover 
such  fine.  The  said  poll-tax  shall  be  assessed  and  collected 
in  the  same  manner  as  is  now  or  may  be  by  law  provided 
for  the  assessment  and  collection  of  other  state  poll-taxes." 
2  Mills'  Ann.  Stats,  sec.  3082. 

"  The  money  collected  from  the  above  poll-tax  shall  be 
kept  by  the  county  treasurers  separate  from  all  other  funds, 
and  shall  be  by  them  transmitted  quarterly  to  the  state 
treasurer,  who  shall  place  it  to  the  credit  of  the  military 
fund."     2  Mills'  Ann.  Stats,  sec.  3083. 

"  Every  county  treasurer  who  shall  refuse  or  neglect  to 
send  to  the  state  treasurer  any  and  all  moneys  belonging  to 
the  military  fund,  as  provided  for,  shall  be  deemed  guilty  of 
a  high  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
fined  in  a  sum  not  less  than  fifty  dollars  nor  more  than  five 
hundred  dollars,  and  the  court'  may  adjudge  that  said  treas- 
urer be  removed  from  his  office.  2  Mills'  Ann.  State,  sec. 
3085. 

"  Any  person  subject  to  military  poll-tax,  and  refusing  or 
neglecting  to  pay  the  same,  on  or  before  the  first  day  of 
March  in  each  and  every  year,  shall  be  considered  delinquent, 
and  the  county  treasurer  shall,  within  ten  days  thereafter, 
report  to  the  county  attorney  of  his  county  a  list  of  such 
delinquents  in  his  county.  Every  such  delinquent  shall  be 
subject  to  a  penalty  of  twenty-five  dollars,  which  penalty, 
together  with  the  military  poll-tax  added,  shall  be  recoverable 
in  a  civil  action,  in  the  name  of  the  people  of  the  state  of 
Colorado,  in  any  court  of  competent  jurisdiction,  and  it  shall 
be  the  duty  of  such  county  attorney  to  institute  and  prose- 
cute such  suit  to  final  detemuiution,  immediately  upon  auch 
report  being  made  to  him  by  (the)  county  treasurer.  •  •  *  " 
2  Mills'  Ann.  Stats,  see.  3087. 

"It  shall  be  the  duty  of  every  person  owning  or  having 
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charge  of  property  in  this  state,  subject  to  taxation,  to  make 
and  deliver  to  the  assessor  on  or  before  the  twentieth  (20) 
day  of  June  in  each  year,  acoirect  list  of  the  same,  as  required 
by  law,  whether  he  shall  receive  from  the  assessor  a  notice 
to  do  so  or  not,  and  every  assessment  made  against  property 
subject  to  taxation  shall  be  valid  in  all  respecte,  whether 
sach  notice  was  received  or  not.  And  no  failure  of  the 
owner  to  have  such  property  assessed  or  to  have  tiie  errors 
in  the  assessment  corrected,  and  no  irregularity  or  error  or 
omissions  in  the  aaseasment  of  any  property,  or  in  the  levy- 
ing of  any  tax,  shall  affect  in  any  manner  the  legality  of  any 
taxes  levied  thereon,  nor  affect  any  right  or  title  to  such 
real  property  which  would  have  accrued  to  any  party  claim- 
ing or  holding  the  same  under  or  by  virtue  of  a  deed  executed 
by  the  treasurer,  as  provided  by  law,  had  the  assessment  of 
such  property  been  in  aU  respects  regular."  3  Mills'  Ann. 
Stats,  sec.  3790. 

"The  said  list  shall  contain  •  •  •  the  number  of  polU." 
8  Mills'  Ann.  State,  sec.  3792. 

"  The  rate  of  taxation  on  property,  for  state  purposes,  shall 
never  exceed  four  mills  on  each  dollar  of  valuation."  Con- 
stitution, sec.  11,  art.  X ;  3  Mills'  Ann.  Stats,  sec.  446. 

"  The  assessor  of  each  county  is  directed,  between  the  firet 
(1)  day  of  April  and  the  twentieth  (20)  day  of  June,  of 
each  year,  to  leave  with  each  person  resident  in  his  county, 
of  full  age  and  sound  mind,  at  the  usual  place  of  residence, 
or  at  the  ofBce  or  other  place  of  business  of  such  person,  a 
written  or  printed  notice,  requiring  him  to  make  out  and 
return  to  the  assessor,  at  a  time  and  place  therein  specified, 
a  statement  or  list  of  his  property,  which  by  law  is  subject 
to  taxation ;  and  to  leave  a  blank  form  upon  which  said  list 
may  be  made ;  but  if  the  person  is  prepared  to  render  his  list 
at  the  time  the  notice  is  left,  it  shall  be  the  duty  of  the 
assessor  to  receive  it  at  that  time."  3  Mills'  Ann.  Stats. 
sec.  3813. 

"  On  the  first  day  of  the  meeting  of  the  county  commission- 
ets  of  each  county  as  a  board  of  equalization,  the  county 
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assessor  shall  submit  to  said  board  the  complete  atKetament  of 
hia  county,  together  with  the  list  of  property  returned  to  him. 
He  shall  also  submit  to  said  board,  lists  of  all  persons  or  cor- 
porations in  his  county  who  have  returned  insufficient  lists 
of  personal  property,  or  have  failed  to  return  any  list  of 
property,  as  required  by  law,  and  shall  report  his  action  in 
eiKli  case."     3  Mills'  Ann.  Stats,  sec.  8816. 

"  On  or  before  the  first  (1)  day  of  January,  annually, 
every  county  assessor  shall  deliver  to  the  county  treaaurer  the 
avaeaamtint  book  or  roll,  with  the  taxes  extended,  containing 
in  tabular  form,  and  alphabetical  order,  the  names  of  the 
persons  and  bodies  in  whose  names  praj^erty  has  been  listed 
in  his  county,  with  the  several  species  of  properly  and  the 
value,  as  required  by  section  nine  (9)  of  this  act,  with  tiie 
columns  of  numbers  and  value  footed ;  and  in  a  column  to 
be  provided  for  that  purpose,  he  shall  write  the  words  '  by 
the  assessor,'  when  the  list  was  made  by  himself;  and  all 
leal  estate  not  returned  to  the  assessor  shall  be  entered  and 
described  at  the  end  of  said  assessment  book  or  roll,  with  the 
taxes  extended,  under  the  head  of  '  Unknown,'  as  provided 
by  law."     3  Mills'  Ann.  Stats,  sec.  3819. 

Attorney  General  Btron  L.  Carr  and  Assistant 
Attoenby  General  Calvin  E.  Reed,  for  plaintiff  in  error, 

Mr.  G.  Q.  Richmond,  Mr.  S.  D.  C.  Hays  of  counsel,  for 
defendant  in  error. 

Chief  Jcstice  Hayt  delivered  the  opinion  of  the  court. 

We  will  consider  the  objections  urged  in  the  order  in 
which  they  are  presented.  It  is  true  that  there  is  no  direct 
statutory  provision,  requiring  the  assessor  to  extend  Uie  mil- 
itary poll  tax  upon  the  assessment  roll ;  but  the  law  does 
require  the  commissioners  to  cause  to  be  levied  "an  annual 
poll  tax  of  one  dollar  upon  each  male  inhabitant  over  the  age 
of  twenty-one  years,  except  members  of  the  national  guard 
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and  BUGh  other  peraonB  as  may  be  exempt  by  law;"  and  it 
provides  a  penalty  for  failure  on  the  part  of  the  conmiisBion- 
era  to  levy  such  tax.  The  constitution  provides  that  there 
shall  be  elected,  biennially,  in  each  county,  one  county  as- 
sessor, and  in  the  absence  of  any  constitutional  or  statutory 
proTision  as  to  the  duties  of  such  assessor,  his  duties  will  be 
held  to  be  such  as  are  usually  incumbent  upon  such  an  officer. 
The  statute  requires  the  assessor  to  leave  with  all  owners  of 
property  residing  in  his  county,  a  tax  schedule,  upon  which 
the  number  of  tiie  polls,  among  other  things,  is  to  be  entered. 
When  this  schedule  is  completed,  it  is  to  be  returned  to  the 
assessor,  and  it  is  made  his  duty  to  deliver  to  the  county 
treasurer  the  assessment  book  or  roll,  with  the  taxes  extended. 
The  statute  requires  the  number  of  polls  to  be  included  in 
the  schedules  returned  to  the  assessor,  and  it  would  be  doing 
violence  to  the  intelligence  of  the  legislature  to  hold  that 
this  is  a  mere  useless  formality,  and  that  the  assessor  has  no 
duty  to  perform  in  the  premises.  Why  require  the  number 
of  polls  to  be  returned  to  such  officer,  except  for  the  purpose 
of  having  the  same  extended  in  order  that  the  poll  tax  may 
be  collected  as  other  taxes  are  collected?  We  think  it  is 
clearly  his  duty  to  extend  the  military  poll  tax  with  the  other 
taxes  upon  this  assessment  list.  This  is  in  accordance  with 
the  uniform  practice  that  has  prevailed  in  this  stat«  for  many 
years.  Poll  taxes  have  been  levied  and  assessed  from  the 
earliest  formation  of  the  territorial  government,  wiUiout 
question ;  and  while  it  is  true  that  this  does  not  make  such 
levy  and  assessment  right,  a  precedent  so  long  followed  is 
entitled  to  great  weight. 

The  levy  of  this  tax  is  not  in  violation  of  section  11  of 
article  X  of  the  state  constitution,  as  this  section  only  fixes 
a  limitation  upon  the  rate  of  taxation  for  state  purposes  on 
property,  and  a  poll  tax  is  not  a  tax  upon  property.  It  is  a 
capitation  tax ;  that  is,  a  specific  sum  levied  upon  each  per- 
son. It  is  a  fundamental  principle,  that  the  taxing  power  of 
the  state  is  unlimited,  except  as  the  same  is  restricted  by 
the  constitution,  and  there  is  no  constitutional  limitation 
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with  reference  to  a  capitation  tax.  In  the  case  of  S.  R.  Co. 
0.  Penitton,  18  Wall.  5,  Mr.  Justice  Strong  sayB ; 

"No  one  ever  doubted  that  before  the  adoption  of  the 
Constitution  of  the  United  States  each  of  the  states  pos- 
sessed unlimited  power  to  tax,  either  directly  or  indirectly, 
all  persons  and  property  within  their  juiisdiction,  alike  by 
taxes  oa  polls,  or  duties  on  internal  production,  manufac 
ture,  or  use,  except  so  far  as  such  taxation  was  inconsistent 
with  certain  treaties  which  had  been  made.  •  •  •  The 
extent  to  which  it  shall  be  exercised,  the  subjects  upon 
which  it  shall  be  exercised,  and  the  mode  in  which  it  shall 
be  exercised,  are  all  equally  within  the  discretion  of  the 
legislatures  to  which  the  states  commit  the  exercise  of  the 
power." 

In  the  return  to  the  alternatiTe  writ,  it  is  shown  that  the 
respondent  Ames,  on  the  3d  day  of  June,  1896,  received 
from  the  governor  an  order,  dispensing  with  the  miUtaiy 
enrollment  for  1896,  and  that  in  March,  1897,  he  received 
from  the  same  source  a  like  order,  dispensing  with  the  mili- 
tary enrollment  for  1897 ;  and  the  respondent  says,  that  in 
obedience  to  such  order  he  has  refrained  from  preparing  the 
list  of  persons  liable  to  enrollment  in  his  county.  As  tha 
is  a  proceeding  to  compel  the  extension  of  the  military  poll 
tax  for  the  year  1896,  the  order  relating  to  1897  wiE  not  be 
considered.  An  examination  of  the  statutes  discloses  that 
the  military  enrollment  and  the  assessment  of  a  militaiy 
poll  tax  are  two  separate  and  distinct  things.  The  military 
enrollment  is  made  for  the  purpose  of  ascertaining  t^e  nnm- 
ber,  names,  etc.,  of  all  persons  subject  to  military  duty. 
The  governor  is  given  the  power  to  dispense  with  this 
enrollment  whenever  he  sees  fit,  or  he  may  order  such  enroll- 
ment at  any  time  whenever,  in  Ms  opinion,  there  is  a  neces- 
sity therefor.  Such  enrollment  has  nothii^  to  do  with  tJie 
levy  of  the  military  poll  tax. 

It  is  contended  that  it  is  the  duty  of  the  commissioners  to 
furnish  the  assessor  with  a  list  of  the  male  inhabitants  of 
the  state  subject  to  the  payment  of  this  tax,  and  that  no 
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duty  devolves  upon  the  assessor  until  such  list  is  f  umislLed. 
The  statute— 2  Mills'  Ann.  Stats,  sec.  3082— provides  that  the 
commissioners  shall  cause  to  be  levied  an  annual  poll  tax. 
There  is  nothii^  in  the  statute  which  requires  the  eommia- 
sioners  to  designate  by  name  the  persons  subject  to  such 
tax ;  l^is  is  properly  left  with  the  assessor,  with  his  better 
&cilities  for  ascertaining  the  facts  requisite  for  such  action. 

There  are  several  other  statutes  of  the  state,  whereby  it  is 
made  the  duty  of  the  county  commissioners  to  cause  to  be 
levied  certain  other  taxes,  etc.  We  think  such  statutes  are 
complied  with  by  the  passage  of  a  resolution,  as  in  this  case, 
providing  for  the  levy  of  such  taxes,  the  mere  clerical  work 
of  extending  the  tax  devolving  upon  the  county  assessor. 
This  has  been  the  uniform  practice  in  the  past,  and  we  see 
no  reason  to  depart  from  it  at  this  time. 

Sec.  3082,  Mills'  Ann.  Stats.,  provides  that  the  military 
poll  tax  "shall  be  assessed  and  collected  in  the  same  manner 
as  is  now  or  may  be  by  law  provided  for  the  assessment  and 
collection  of  other  state  poll  taxes."  It  is  contended  that 
there  is  no  provision  for  either  the  assessment  or  collection 
of  other  state  poll  taxes ;  and  hence,  it  is  argued,  that  the 
military  poll  tax  can  neither  be  extended  by  the  assessor  or 
collected  by  the  treasurer.  Literally  speaking,  at  the  time 
of  the  passage  of  the  act  there  was  no  other  state  poll  tax, 
but  we  must  ascertain  the  intent  of  the  legislature  at  the  time 
the  original  act  was  adopted,  of  which  the  above  section  is  a 
part.  This  was  under  the  territorial  government,  and  the 
word  "territory"  was  originally  used  instead  of  the  word 
"  stAte,"  so  that  the  statute  read  "  as  other  territorial  taxes," 
and  the  word  "  state  "  was  subsequently  substituted  for  ter- 
ritory, in  compliance  with  the  general  law,  passed  upon  the 
organization  of  the  state,  for  the  purpose  of  making  the  stat- 
utes conform  to  the  changed  conditions  incident  to  a  state 
government.     See  General  Laws,  1877,  p.  9,  sec.  1. 

Under  the  territorial  government  poll  taxes  in  various 
amounts  were  from  time  to  time  levied  by  the  several  boards 
of  county  commissionerB  in  their  respective  counties.    It  is 
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shown  by  the  brief  of  the  attorney  general  that  these  taxes 
were  ex.beude(l  by  the  county  assessors ;  and  collected  by  the 
county  treasurers.  Such  practice  having  been  followed  for 
thirty  years  or  more,  it  should  not  now  be  set  aaide  for  any 
but  the  weightiest  reasons, 

Au  examination  of  the  statute  shows  that  it  is  made  the 
duty  of  the  county  comnussioners  to  levy  this  military  poll 
tax  in  their  respective  counties,  and  the  statutes  provide 
severe  penalties  for  their  failure  or  neglect  so  to  do.  It  is 
also  provided  that  the  county  treasurer  shall  keep  tiie  money 
collected  from  the  military  poll  tax  separate  from  other  funds, 
and  at  stated  intervale,  transmit  the  same  to  the  state  treas- 
urer.   Mills'  Ann.  Stats,  sec.  8088. 

It  is  provided  that  every  county  treasurer  who  shall  neg- 
lect to  send  this  money  to  the  state  treasurer,  shall  be  guilty 
of  a  high  misdemeanor,  and  severely  punished.  Mills'  Ann. 
Stats,  sec.  3085. 

By  another  section  a  penalty  is  imposed  for  failure  or 
refusal  to  pay  these  taxes ;  and  by  stiU  anotiier  it  is  made 
the  dut^  of  all  resideuta  of  the  county  to  return  to  the  assess- 
or a  list  of  property,  together  with  the  number  of  poll*.  An 
examination  of  these  sections  shows  conclusively,  that  it  was 
the  intention  of  the  legislature  that  this  tax  should  be  levied 
and  collected  the  same  as  other  taxes,  and  the  assessor  should, 
consequently,  have  extended  the  same  upon  hia  lists,  and 
the  treasurer,  upon  being  furnished  with  the  proper  data, 
should  proceed  to  collect  such  a  tax,  as  other  taxes  are  col- 
lected. 

That  the  general  revenue  laws  of  the  state  may  be  invoked 
for  the  collection  of  this  tax,  is  apparent  from  the  very  title 
of  the  act,  which  is,  "An  act  concerning  the  enrollment  and 
organization  of  the  militia  of  the  state ;  piesciibii^  the  dis- 
tricts, number  and  rank  of  the  officers  thereof,  and  defining 
the  duties  of  such  officers ;  to  provide  for  the  more  efficient 
eolleetion  of  the  military  polUtax,  and  to  repeal,"  etc. 

Aside  from  what  has  already  been  said,  we  think  it  would 
be  dangerous  to  government  to  allow  purely  ministerial  offi- 
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cers,  aucb  as  respondents,  to  question  the  constitutionality 
of  these  various  acts,  or  to  refuse  to  extend  any  tax  when 
requiredso  to  do.  If  the  county  assesflor  of  Arapahoe  county 
may  refuise  to  extend  the  military  poll  tax,  the  county  assessor 
of  Pueblo  county  may  refuse  to  extend  the  tax  for  the  state 
university,  while  the  county  assessor  of  some  other  county 
may  refuse  to  extend  the  tax  for  the  state  school  of  mines, 
or  for  general  purposes.  To  permit  this  would  result  in 
seriously  crippling  the  state  government,  and  compel  state 
institutions  which  derive  their  support,  from  the  state,  to 
close  their  doors  at  the  will  or  caprice  of  county  assessors  or 
county  treasurers.  It  is  always  better  for  ministerial  officers 
to  obey  the  law,  particularly  where  a  violation  of  its  provi- 
sions may  lead  to  such  disastrous  consequences.  This  has 
special  force  where  a  statute  has  been  for  a  long  time  ac- 
quiesced in,  and  the  procedure  thereunder  has  become  fixed, 
as  in  this  instance.  People  ex  rel.,  etc.,  v.  Salomon,  54  111.  40. 
For  the  reasons  given,  the  demiirrer  to  the  answer  of  as- 
sessor Ames  should  have  been  sustained,  and  the  peremptory 
writ  of  mandamus  ordered.  As  a  matter  of  precaution,  the 
treasurer  has  been  made  a  party  to  this  action,  as  it  is  alleged 
that  it  is  his  duty  to  collect  this  tax.  In  his  answer,  this 
officer  has  expressed  a  willingness  to  collect  the  same  when 
furnished  with  the  proper  authority  for  that  purpose,  or  with 
a  hst  of  persons  liable  to  the  payment  of  the  tax ;  but  says 
that  he  is  without  authority  to  collect  the  tax  unless  he  finds 
it  extended  upon  the  assessment  roll.  As  we  have  already 
determined  that  it  is  the  duty  of  the  assessor  to  extend  the 
military  poll  tax,  upon  the  assessment  roll,  it  is  unnecessary 
further  to  consider  the  answer  of  the  treasurer.  We  may 
say,  however,  in  conclusion,  that  this  tax  having  been  levied, 
in  pursuance  of  law,  it  was  the  duty  of  the  proper  officer  to 
collect  the  same,  and  had  we  reached  a  different  corclusion, 
with  reference  to  the  duties  of  the  assessor,  we  should,  never- 
theless, hold  that  it  was  the  duty  of  the  treasurer  to  collect 
the  tax.     The  loiea  Ry.  Land  Co.  v.  Sac  County,  39  Iowa,  124  ; 
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The.  Iowa  Ry.  Land   Co.  v.   Carroll  Count}/,  39  Iowa,  151 ; 
Parker  v.  Sexton  ^  Son,  29  Iowa,  421. 

The  judgment  of  the  district  court  will  be  reversed,  with 
directions  to  enter  the  peremptory  writ  of  mandamus. 

Severted. 


IjSlM 


[So.  U69.] 

TbLLBB    T.    FBRQUaOM. 

1.  BUKDEK  OF  PBOOr-^PKVIKe  A.SD  CtMBtSO  CaBE. 

Wliere  plaintifE  avera  an  unouat  due  him  iiader  a  contract,  and  that  an 
account  waa  atated,  ehowing  the  balance  due,  and  defeadaDt  admit* 
the  contract  and  the  amount  due,  but  claima  the  amount  due  it 
payable  to  a  third  party  and  not  to  plaiotiff,  the  answer  does  Dot 
admit  platntlfTB  whole  caae.  The  burden  of  proof  la  on  plaindff 
and  defendant  la  not  entitled  to  open  and  close  the  case. 

2.  Evidence — Admissions  or  Fabtv. 

The  admUeionB  of  a  party  to  a  anit  are  admissible  In  eTidence  without 
first  fixing  the  time  and  place  of  such  conversation. 

3.  Depobitions — Waivkb  of  Objkctiojis. 

Objections  to  depositions  waived  at  trial  are  not  available  on  appeaL 

4.  EVTDBNCB. 

Id  a  suit  upon  a  contract,  where  the  defense  Is  that  the  amount  due  is 
payable  to  a  third  party,  testimony  that  said  third  party  did  not 
know  of  such  arrangement,  and  that  he  had  never  demanded  tbe 
money,  was  admissible,  under  Instruction  by  the  court  that  knowl- 
edge of  Bucb  party  was  not  necessary  to  the  validity  of  tbe  contract. 

Witness  on  cross-exam  1  nation  cannot  be  required  to  answer  whether  or 
not  he  made  certain  allegations  In  a  verified  complMnt  in  another 
suit,  without  first  exhibiting  to  the  witness  the  complaint  referred  to. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

The  plaintiff  in  his  complaint  alleges  that  in  the  month 
of  August,  1892,  and  for  some  years  prior  thereto,  the  defend- 
ant was  engi^ed  in  the  business  of  furnishing  ties  to  the 
Union  Pacific  Railway  Company,  under  a  five  years'  contract ; 
that  the  defendant  employed  plaintiff  in  August,  1892,  to 
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assitut  him  in  canying  out  the  contract,  and  that  by  the  teiTos  of 
8uch  employment  the  plaintiff  agreed  to  keep  an  account  of 
aU  ties  inapect«d  at  various  points  along  the  line  of  the 
Union  Pacific  Railway,  and  that  his  compensation  therefor 
should  be  one  sixth  o£  the  net  profits  which  should  there- 
after accrue  to  the  defendant  under  said  contract  with  the 
railway  company.  It  is  further  alleged  that  the  plaintiEE 
entered  into  and  continued  in  the  employment  of  the  defend- 
ant under  said  contract,  from  the  12,  day  of  September,  1892, 
to  and  including  the  81,  day  of  May,  1894, 

The  plaintiff  avers  that  the  net  profits  derived  by  the 
defendant  from  his  contract  as  aforesaid  during  the  dates 
last  mentioned  amounted  to  the  sum  of  $82,976.46.  It  is 
further  alleged  that  an  account  was  stated  between  the  plain- 
tiff and  defendant  on  the  1,  day  of  June,  1894,  and  it  was 
then  found  that  after  allowing  the  plaintiff  credit  for  one 
sixth  of  the  net  profits,  and  deducting  therefrom  all  advances 
made  to  plaintiff,  there  was  due  from  the  defendant  to  the 
plaintiff  a  balance  of  $7,173.55.  It  is  alleged  that  the  de- 
fendant has  not  (wid  the  plaintiff  such  balance,  nor  any  part 
thereof,  wherefore  plaintiff  prays  jud^ent  for  the  balance 
so  remaining  unpaid. 

To  this  complaint  an  answer  was  filed  in  which  the  defend- 
ant admits  the  employment  of  plaintiff  as  stated  in  the  com- 
plaint ;  admits  the  compensation  agreed  upon  to  be  as  stated 
in  the  complaint ;  but  denies  that  the  defendant  ever  agreed 
to  pay  plaintiff  such  compensation. 

Further  answering,  the  defendant  alleges  tiiat  at  the  time 
of  making  the  contract  the  plaintiff  was  related  to  the  defend- 
ant in  this :  the  wife  of  the  defendant  was  a  half-sister  of 
plaintiff ;  that  the  father  of  the  plaintiff,  James  F.  Ferguson, 
was  a  man  without  means,  having  a  family  of  three  daughters 
in  addition  to  said  son,  John  A.  Ferguson ;  that  the  father 
and  daughters  were  without  any  means  of  support  except  as 
received  from  said  John  A.  Ferguson,  or  from  contributions 
received  before  that  time,  and  then  being  made,  to  their  sup- 
port by  the  defendant ;  and  that  it  was  specially  agreed  in 
Vol.  sxiv— 28 
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the  contract  that  one  half  of  the  one  sixth  of  the  net  pro- 
ceeds, which  vds  to  constitute  plaintiff's  compensation,  was 
to  be  paid  to  the  said  James  F.  Fei^uson  for  his  nse  and 
benefit  and  tii&t  of  his  daughter.  Defendant  alleges  that 
his  contract  with  the  plaintiff  was  for  the  purpose  of  giving 
plaintiff  an  opportunity  to  get  a  start  in  money  mattere,  and 
further  to  relieve  the  defendant  from  any  obligation,  either 
moral  or  legal,  to  provide  for  the  maintenance  of  James 
F.  Ferguson  and  his  family. 

The  defendant  further  answering  says  that  the  plaintiff 
has  received  out  of  the  net  proceeds  derived  from  the  contract 
the  sum  of  $7,980.09,  which  is  an  amount  greater  than  that 
due  him  under  said  agreement.  The  defendant  avers  that 
he  is  not  now  in  any  manner  indebted  to  the  plaintiff. 

The  defendant  further  answering  says  that  he  had  paid 
out,  at  the  instance  and  request  of  plaintiff  and  for  his  nse 
and  benefit,  various  amounts  aggregating  about  $400. 

The  plaintiff  filed  a  demurrer  to  this  answer,  but  after- 
wards withdrew  the  same,  substituting  a  replication  tiere- 
for.  The  replication  admits  that  plaintiff  owes  for  the  items 
specified  in  the  answer  at  the  rates  chaiged ;  all  other  matters 
in  the  answer  are  denied. 

Upon  these  issues  the  cause  was  tried  to  the  court  and 
jury.  The  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  for  the  sum  of  9l7,3S5.18.  To  reverse  this  judg- 
ment  the  defendant  brings  the  case  here  by  appeal. 

Messrs.  Teloib,  Obahood  &  Morgan,  for  appellant. 

Mr.  Thomas  Ward,  Jr.,  and  Mr.  Thomas  Mitchell,  for 
appellee. 

Chiep  Jtjsticb  Hatt  delivered  the  opinion  of  U»e  court. 

In  the  ai^uments  before  this  court,  bot^  oral  and  written, 
the  decision  of  the  trial  court  that  the  burden  of  proof  was 
upon  the  plaintiff,  and  that  he  was  for  this  reason  entitled  to 
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open  and  close  the  introduction  of  evidence  and  the  ail- 
ments to  the  yiry,  is  the  question  to  which  counsel  have 
given  their  principal  attention.  The  record  shows  that  before 
the  introduction  of  any  testimony  the  defendant  moved  the 
court  to  be  allowed  "  the  opening  and  closing  arguments," 
which  motion  was  denied,  and  the  ruling  of  the  court  dtily 
except«d  to.  It  does  not  appear  that  defendant  thereafter 
renewed  such  application  until  after  the  verdict  of  the  jury 
was  returned ;  but  in  his  motion  for  a  new  trial,  the  refusal 
of  the  court  to  allow  him  '*  the  opening  and  closing  in  this 
ease"  is  given  as  a  ground  of  error.  Plaintiff  coatends  that 
the  ruling  of  the  court  in  this  regard  is  free  from  error ;  first, 
for  the  reason  that  the  defendant,  in  tbe  Urst  instance,  asked 
only  to  be  allowed  the  opening  and  closing  arguments,  and 
did  not  specifically  ask  to  be  allowed  to  open  and  close  the 
case ;  second,  that  if  he  had  claimed  the  right  to  open  and 
close  the  case,  this  could  not  properly  have  been  sustained, 
as  under  the  issues  the  burden  of  proof  was  upon  the  plain- 
tiff, and  that  he  (plaintiff)  was  eonsequentiy  entitied  to 
open  and  close. 

Strictly  speaking,  the  motion  should  have  been  for  per- 
mission to  open  and  close  the  case,  instead  of  for  the  "  open- 
ing and  closing  arguments,"  the  arguments  being  merely 
incidental  to  the  right  to  so  open  and  close  the  evidence  ; 
but  for  the  purposes  of  this  review  we  shall  treat  the  motion 
made  as  sufficient  to  nuse  the  question  of  the  burden  of 
proof. 

The  plaintiff  in  his  complaint  avers  tiiat  he  performed  cer- 
tsan  services  under  a  contract  with  the  defendant  by  the 
terms  of  which  the  defendant  became  indebted  to  plaintiff, 
etc.,  and  that  after  the  services  were  rendered  an  account 
vma  stated  between  them  showing  a  balance  "  due  from  the 
defendant  to  the  said  plaintiff  of  97,173.55."  The  defendant 
admits  the  contract  as  stated  by  plaintiff,  admits  that  he  owes 
the  amqnnt,  but  denies  that  he  owes  it  to  plaintiff,  and  alleges 
that  it  is  payable  to  plaintiff's  father,  James  F.  Fei^uson. 

In  other  words,  the  defendant  admits  the  plaintiffs  cause 
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of  action  with  the  exception  of  the  accounting  and  that  the 
unpaid  balance  was  due  plaintifF ;  but  he  did  not  admit  the 
whole  of  plaintiff's  case.  The  plaintiff  avers  that  this  balance 
was  due  him.  The  defendant  says,  in  effect,  that  it  was  not 
due  the  plaintiff  because,  by  the  terms  of  the  contract,  it  was 
expressly  made  payable  to  plaintifTs  &ther.  This  answer 
is  in  the  nature  of  an  ai^mentative  denial.  The  same  facts 
could  have  been  shown  under  a  general  denial.  Under  a 
general  denial  the  burden  of  proof  is  always  upon  the  plain- 
tiff, and  the  form  in  which  this  denial  is  made  in  this  case 
did  not  shift  the  burden.  The  defendant  claims  that  this 
answer  was  framed  for  the  purpose  of  giving  him  the  open- 
ing and  closing  of  the  case,  but  the  substance  and  effect  of 
the  issue  is  more  to  be  regarded  than  the  mere  form  of  the 
pleading.     1  Greenleaf  on  Evidence,  §  74. 

The  case  as  made  by  the  pleadings  in  its  essential  partio- 
alars  is  quite  similar  to  that  of  Field  v.  Knapp,  108  N.  Y. 
87.  In  that  case  the  plaintiff  alleged  that  an  account  was 
stated  between  her  and  the  defendant,  and  that  upon  such 
statement  a  balance  of  $8,226.29  was  found  to  be  due  her. 
The  answer  is  a  general  denial.  At  the  trial  the  defendant 
offered  to  show  that  the  account,  although  standing  upon 
defendant's  books  in  the  name  of  plaintiff,  was  actually  the 
account  of  her  husband ;  that  all  of  the  dealings  were  with 
him,  and  that  the  indebtedness  was  due  to  him.  At  &b  trial 
an  amendment  setting  up  these  facts  was  offered  and  re- 
jected by  the  court,  and  the  evidence  was  thereafter  excluded 
upon  the  theory  that  it  was  inadmissible  under  the  general 
denial  of  the  answer ;  but  the  court  of  appeals  held  that  the 
evidence  was  admissible,  that  under  the  general  denial  the 
defendant  had  a  right  to  give  any  evidence  to  show  that 
*'  although  this  account  stood  upon  his  books  in  the  name 
of  the  plaintiff,  it  was  actually  the  account  of  her  husband, 
and  that  her  name  upon  the  books  represented  him ;  that  all 
the  dealings  were  with  him ;  that  the  defendant  iocarred  no 
responsibility  wliatever  to  the  plaintiff,  and  that  his  actual 
indebtedness  was  to  her  husband  for  the  balance  doe." 
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So  in  this  case  we  are  of  the  opinion  that  proof  of  the 
mattere  set  forth  in  the  defendant's  answer  would  have  been 
admissible  under  a  general  denial.  It  certainly  would  have 
been  competent  under  auch  a  denial  to  have  shown  that  no 
account  whatever  was  stated  between  the  plaintiff  and  the 
defendant ;  that  the  defendant  had  liad  no  dealings  with  the 
plaintiff ;  that  the  amount  was  not  due  plaintiff  in  whole  or 
in  part ;  and  evidence  tending  to  show  that  a  part  was  due 
a  third  party  would  go  to  defeat  plaintiffs  action  by  showing 
that  it  was  not  due  the  plaintiff.  Field  v.  Knapp,  supra, 
Jacobs  V.  Fisher,  50  Eng.  Com.  Law,  177. 

To  constitute  what  is  known  as  "an  account  stated," 
there  must  have  been  an  accounting  between  the  parties,  a 
balance  struck,  and  a  promise,  express  or  implied,  to  pay  such 
balance  to  the  plaintiff.  A  general  denial  puts  all  these  mat- 
ters in  issue,  and  it  is  only  when  ^ud,  mistake,  errors,  pay- 
ment of  balance,  and  like  defenses,  are  relied  upon  to  defeat 
the  action,  that  it  becomes  necessary  to  apprise  the  plaintiff 
of  such  defense  by  a  special  plea.  Warner  v,  Myrick,  16  Minn. 
91 ;  Volkening  v.  De  Grraaf  et  al.,  81  N.  Y.  268  ;  St.  Louis  L. 
B.  B.  Co.  V.  Colo.  Nat.  Bank,  8  Colo.  70. 

It  is  urged  that  the  defendant  was  prejudiced  by  the  admis- 
sion of  incompetent,  irrelevant  and  immaterial  evidence. 
William  J.  Puckett  was  introduced  as  a  witness  on  behalf  of 
plaintiff  and  allowed  to  testify,  against  objection,  to  a  con- 
versation which  occurred  between  the  defendant  and  the  wit- 
ness. "  Q.  State  the  conversation  you  had  with  Mr.  Teller 
regarding  that  matter."  To  which  question  the  defendant 
then  and  there  objected,  unless  they  fixed  the  time  of  the 
conversation.     Which  objection  was  overruled  by  the  court. 

Mr.  Teller  is  the  defendant,  and  any  admission  made  by 
bim  is  competent,  and  to  render  such  admission  admissible  it 
is  not  necessary  in  the  first  instance  to  fix  the  time  and  place 
at  which  the  conversation  took  place.  It  seems  that  Mr, 
Teller  and  the  witness  Puckett  were  jointly  interested  in  the 
contract  with  the  railroad  company,  so  that  when  Mr.  Teller 
agreed  to  give  plaintiff  a  one-sixth  interest  in  l^e  net  profits, 
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it  was  necessaiy  for  him  to  aecure  Puckett's  consent  thereto, 
which  waa  given.  We  think  the  evidence  of  this  witnesa 
competent,  although  of  little  importance ;  and  if  defeadant 
desired  to  liz  the  time  and  place  of  the  conversation,  he  should 
have  done  80  on  cross-examination. 

The  deposition  of  James  F.  Fei^uson,  the  fatiier  of  plain- 
tiff, was  introduced.  It  is  contended  that  much  of  the 
examination  of  this  witness  is  incompetent,  although  &» 
objections  now  urged  to  some  of  the  interrogatories  pro- 
pounded to  liim  were  expressly  waived  at  the  trial,  and  for 
this  reason  are  not  available  upon  appeal.  This  eliminates 
all  objections  to  the  interrt^atories  Kos.  6,  7  and  8.  In 
response  to  interrogatories  Nos.  9  and  10  the  witness  James  F. 
Ferguson  testified  that  he  did  not  at  any  time  agree  with  the 
defendant  and  plaintiff  that  any  compensation  for  the  ser- 
vices of  his  son  should  be  paid  to  him,  and  that  he  had  no 
knowledge  that  any  such  arrangement  had  been  made.  Com- 
plaint is  also  made  of  the  following  portion  of  the  examina- 
tion of  the  defendant:  "Q.  Now,  Mr.  Teller,  did  James  F. 
Ferguson  demand  of  you  the  payment  of  this  money?"  To 
which  question  the  defendant,  by  his  counsel,  then  and  there 
objected  on  the  ground  that  the  same  was  immaterial,  irrel- 
evant and  incompetent.  Objection  overruled.  "  A.  No,  sir, 
I  think  he  never  has." 

Previous  to  the  introduction  of  tiiis  evidence  and  when 
Mr.  Teller  was  examined  as  a  witness  in  his  own  behalf,  he 
testified,  among  otlier  things,  that  James  F.  Ferguson,  the 
fother  of  plaintiff,  came  to  his  office  on  one  occasion  witii  an 
order  for  $200  from  his  son.  The  witness  said:  "  I  told  him 
it  was  not  necessary  to  bring  an  order,  but  that  part  of  the 
money  was  his.  He  came  two  other  times,  and  received  at 
one  time  one  hundred  dollars  and  another  time  two  hundred 
dollars.  •  •  •  When  Mr.  James  Ferguson,  the  father,  came  to 
me  for  money,  and  I  told  him  it  was  not  necessary  to  have 
an  order,  I  had  no  other  conversation  with  him  in  regard  to 
how  it  should  he  paid.  He  understood  it  in  a  general  way, 
and  I  think  the  whole  family  so  understood  it." 
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It  ia  evident  that  Mr.  Teller  desired  to  impress  the  jury 
with  the  idea  that  the  father  understood  the  contract  to  be 
as  claiiaed  by  the  defendant,  and  that  one  half  of  the  money 
was  to  be  paid  to  him.  To  overcome  this  testimony  we 
think  it  was  competent  to  show  by  Mr.  Ferguson,  Sr.,  that, 
in  fact,  he  had  no  knowledge  that  any  portion  of  the  com- 
pensation was  to  be  paid  to  him,  and,  eo  far  as  lie  was  aware, 
no  agreement  to  that  effect  had  been  made  ;  and  that  Mr. 
James  F.  Fetguson  had  never  demanded  the  payment  of  this 
money. 

Measuring  the  conduct  of  the  parties  by  the  rules  usually 
governing  men  under  similar  circumstances,  it  was  natural, 
if  Mr.  Ferguson,  Sr.,  knew  that  the  money  was  coming  to 
him,  as  stated  by  Mr.  Teller,  that  he  should,  at  some  time, 
have  made  some  demand  for  it.  Not  having  made  the  demand 
would  be  some  evidence  that  Mr.  Ferguson  did  not  under- 
stand the  transaction  as  Mr.  Teller  stated  that  he  did. 

The  claim  that  from  the  admission  of  this  evidence  the 
jury  may  bare  been  misled  into  believing  that,  although  they 
should  find  that  by  the  terms  of  the  contract  one  half  of  the 
amount  earned  by  appellee  was  expressly  made  payable  to 
his  father,  such  an  agreement  would  not  be  binding  upon 
the  parties  to  the  contract  unless  the  beneficiary  knew  of  the 
terms  and  assented  thereto, — is  set  at  rest,  we  think,  by  the 
fiist  instruction  given  at  the  request  of  defendant,  to  wit : 

*'  Instruction  1.  The  court  instructs  you  that  a  contract 
may  be  made  for  the  benefit  of  a  third  party,  and  with  or 
without  the  consent  of  the  third  person ;  so,  if  you  find  from 
the  evidence  it  was  the  intention,  and  the  contract  in  this 
ease  was  made  that  one  half  of  this  amount  to  accrue  there- 
from should  be  for  the  benefit  of  James  Ferguson,  such  con- 
tract is  binding,  and  the  money  is  payable  to  James,  the 
father  of  t^e  plaintiff,  and  your  verdict  should  be  for  the 
defendant." 

In  this  instruction  the  law  upon  this  subject  is  correcUy 
defined,  and  we  must  assume  that  the  jury,  in  considering 
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the  effect  of  the  evidence,  were  governed  by  it.  Lehow  v. 
Simonton,  S  Colo.  346 ;   Green  v.  Richardion,  4  Colo.  584. 

Error  is  assigned  upon  the  refusal  of  the  court  to  require 
the  plaintiS  on  oross-examination  to  anavrer  the  following 
question  against  objection :  "  Q.  Isn't  it  a  fact  that  you  com- 
menced a  suit  in  this  court  against  Mr.  Teller,  on  the  18th 
of  August,  1894,  for  this  same  demand,  and  made  complaint 
and  swore  to  it,  alleging  that  you  had  entered  into  a  copart- 
nership with  Mr.  Teller  for  the  transaction  of  this  business, 
by  which  you  claimed  to  have  a  sixth  Interest,  and  that  the 
copartnership  was  wound  up  by  mutual  agreement,  on  the 
Slst  of  IJecember,  1894  ?  "  If  such  a  complaint  was,  in  fact, 
made  by  plaintiff,  the  complaint  should  have  been  exhilnted 
to  him  before  he  was  required  to  testify  in  reference  thereto. 
1  Greenleaf  on  Evidence,  §  463.  The  record  shows  that 
after  the  objection  to  this  question  was  sustained,  two  com- 
plaints were  exhibited  to  the  witness,  and  that  he  acknowl- 
edged the  signature  to  each  as  being  his ;  but  after  these 
complaints  were  exhibited,  the  witness  was  not  further  in- 
terrogated in  reference  to  the  matter,  and  the  record  does  not 
show  what,  in  fact,  the  complaints  did  contain. 

Our  conclusion  upon  the  whole  record  is  that  the  case  was 
fairly  submitted  to  the  jury  upon  proper  instructions.  There 
is  but  a  single  issue  in  the  case,  viz :  whether  the  contract 
was  as  alleged  by  the  plaintiff,  or  as  stated  by  the  defend- 
ant. The  evidence  upon  this  issue  is  sharply  conflicting, 
and  we  see  no  reason  why  the  verdict  of  the  jury  in  &Tor 
of  plaintiff  should  be  disturbed. 

The  judgment  of  the  district  court  is  accordingly  affirmed. 
Affirmed. 
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[No.  sesi.] 
Freeman  et  al.  v.  Beookway. 

1.  JnssHKNT  Lien — Contract. 

B.,  ft  jadgmeat  creditor,  had  oa  file  in  the  county  a  tnmacript  of  judg- 
ment, and  had  attached  certain  real  estate  standing  on  the  record 
ia  the  name  of  a  third  party,  and  procured  an  injunction  restraining 
the  judgment  debtors  from  transfer  ring  any  property.  N.  also  iiad 
a  judgment  gainst  the  same  debtors,  and  solicited  from  B.  informa- 
tion that  would  UDCover  some  of  the  property  of  the  debton  stand- 
ing in  the  name  of  third  parties.  B.  executed  a  written  agreement 
that  the  debtors  might  transfer  certain  property  to  F.  trustee  for 
N.,  aubject  however  to  lils  attachment  and  judgment  lien,  and  pro- 
viding that  all  property  so  transferred  should  thereby  be  made  sub- 
ject to  his  judgment  Hen.  Ti-ansfer  of  the  property  was  made  to 
F.  stipulating  that  the  transfer  was  made  subject  to  B.'s  judgment 
lieu,  field,  that  although  B.'s  attachment  was  defoctive,  and 
whether  or  not  hie  judgment  lien  was  valid,  since  by  reason  of  B.'s 
ooasent  N.  was  enabled  to  procure  tlia  transfer  of  Uie  property,  N. 
was  bound  by  the  provisions  of  the  agreement  with  B.  and  accepted 
the  transfers  subject  to  B.'s  prior  lien. 

2.  CODTBACT — SlO  NATURE. 

Although  N.  did  not  sign  the  written  agreement  it  accepted  the  same 
and  took  advantage  of  the  information  furnished  by  B.  and  is  as  much 
bound  by  the  Instrument  as  though  It  had  been  signed. 

Appeal  from  the  Dittriet  Court  of  Arapahoe  County, 

Mr.  W.  S.  Decker,  for  appellants. 

Mr.  H.  E.  LuTHE  and  Mr.  John  P.  Brockwat,  for  ap- 
pellee. 

Chibp  Justice  Hayt  delivered  the  opinion  of  the  court. 

This  is  a  contest  over  certain  lands  situate  in  Conejos 
county.  It  arises  out  of  the  following  facts :  In  the  year 
1892,  Theodore  C.  Henry  and  his  wife  Ellen  C.  Henry  were 
indebted  to  appellee  John  P.  Brockwaj  in  the  sum  of  about 
$40,000.  Brocbway,  having  instituted  suit  for  the  recoveiy 
of  this  indebtedness,  obtained  an  injunction  restraining  the 
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Henrys  from  tianaferring  any  of  their  property,  real  or  per- 
sonal. He  also  sued  ou  t  a  writ  of  attachment  and  instructed 
the  sheriff  of  Conejos  county  to  levy  the  same  upon  the 
lands  in  controversy  then  standing  in  the  name  of  the  Blanca 
Farm  Company.  Although  the  legal  title  to  these  lands  was 
in  the  Blauca  Farm  Company,  it  le  conceded  that  the  equi- 
table title  was  in  the  Henrys.  The  lands  were  in  fact  pur- 
chased with  their  money,  the  title  having  been  taken  in  the 
name  of  the  Blanca  Farm  Company  for  the  purpose  of  pre- 
venting certain  creditors  of  the  Henrys  and  companies  under 
their  control,  from  subjecting  these  lands  to  the  payment  of 
certain  indebtedness,  and  thereby  avoid  certain  legal  compli- 
cations anticipated  from  such  creditors.  The  Blanca  Farm 
Company  was  at  the  time  a  corporation  organized  under  the 
laws  of  the  state  of  Colorado  with  a  capital  stock  of  250 
shares,  of  which  Mrs.  Henry  was  the  owner  of  247  shares, 
Mr.  Henry,  Mr.  Fuldman  and  Mr.  Coulson,  each  one  share. 

On  the  29,  day  of  December,  1892,  Brockway  obtained 
judgment  in  his  action  against  the  Henrys  for  the  sum  of 
$39,663.65,  and  on  tJie  next  day  obtained  a  tmnscript  of  said 
judgment,  and  caused  the  same  to  be  duly  filed  and  recorded 
in  Conejos  county. 

At  the  time  this  judgment  was  obtained  and  for  a  long 
time  prior  thereto,  Theodore  C.  Henry  had  been  indebted  to 
the  City  National  Bank  of  Denver  in  a  large  sum  of  money. 
The  bank  being  desirous  of  securing  this  indebtedness  and 
Henry  being  unable  to  pay  the  same,  Mr,  Freeman,  the  then 
cashier  of  the  hank,  went  to  Mr.  Brockway  and  solicited 
from  him  information  that  would  enable  the  bank  to  uncover 
some  of  the  property  of  the  Henrys  standing  in  the  name  of 
other  parties.  Brockway  informed  Mr.  Freeman  that  he  was 
vrilling  to  aid  him  in  the  matter,  provided  his  (Brockway's) 
judgment  should  first  be  protected,  and  thereupon  Brockway 
drafted  and  signed  the  following  instrument  in  writing  and 
gave  the  same  to  Mr.  Freeman  for  the  bank : 

"  At  the  request  of  the  City  National  Bank  of  the  City  of 
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Denver,  I  hereby  give  my  consent  to  allow  Theodore  C. 
Henry  or  Ellen  C.  Henry,  or  either  or  both  of  them,  to  trans- 
fer, convey  or  assign  all  or  any  of  their  property,  upon  which 
I  have  a  lien  by  attachment,  or  by  reason  of  my  judgment 
against  them  heretofore  obtained  in  the  diatrict  court  of 
Arapahoe  County,  Colorado,  to  B.  N.  Freeman,  trustee  for 
Baid  bank,  subject,  however,  to  my  attachment  proceedings 
and  my  said  judgment,  and  upon  the  conditions  which  shall 
be  f^reed  to  by  all  the  parties  to  the  assignment,  that  the 
assignment  or  conveyance  is  in  no  way  to  impair  the  lien  of 
my  attachment  or  my  judgment,  or  my  right  to  collect  and 
enforce  the  same,  and  that  all  of  the  property  so  assigned  or 
conveyed  shall  he  made  thereby  subject  to  the  lien  of  my  Judg- 
ment. 

"  Witness  my  hand  and  seal  this  28th  day  of  January,  A.  D. 
1893. 

"(Signed)        John  P.  Bbockwat      (Seal)." 

It  appears  that  no  consideration  was  given  for  the  above 
other  than  such  as  is  expressed  in  the  writing  itself  to  the 
effect  that  all  property  assigned  or  conveyed  to  Freeman  by 
virtue  of  this  agreement  should  be  subject  to  the  lien  of  the 
Brock  way  judgment. 

The  necessity  on  the  part  of  the  bank  for  this  agreement 
arose  from  the  injunction  against  the  Henrys  restraining 
them  from  transferring,  or  in  any  manner  incumbering,  any 
of  their  property,  real  or  personal.  Under  the  consent  se- 
cured from  Brockway,  the  Henrys,  for  the  protection  of  the 
bank,  and  for  a  new  consideration  paid  to  them,  executed  a 
writing  to  Freeman,  as  trustee  for  the  bank,  and  afterwards 
executed  conveyances  for  the  lands  in  controversy  in  accord- 
ance with  such  writing,  which  writii^  reads  as  follows : 

"Dbnvbe,  Colo.,  Jan.  28, 1893. 
"  For  a  good  and  valuable  consideration  to  us  in  hand  paid, 
we  hereby  sell,  assign,  transfer,  set  over  and  convey  to  B.  N. 
Freeman,  tmstee,  all  our  rights,  title  and  interest  in  and  to 
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all  of  the  property  attached  by,  and  upon  which  J.  P.  Brock- 
way  has  a  lien,  including  real  estate  and  stocks  in  different 
corporations,  excepting  therefrom  all  lands  in  Morgan 
County,  Colorado,  and  we  hereby  agree  to  hereafter  execute 
Bucli  deeds,  conveyances,  assignments  and  instrmnents  as 
shall  be  necessary  to  convey  to  the  said  B.  N.  Freeman,  trus- 
tee, all  our  interest  in  the  foregoing  property,  which  wm 
attached  in  the  suit  of  J.  P.  Brockway  against  us,  or  either 
of  us,  in  a  suit  brought  in  the  district  court  of  Arapahoe 
County,  State  of  Colorado,  in  t^e  year  eighteen  hundred  and 
ninety-two,  and  upon  which  the  said  Brockway  hat  a  Uett  at 
the  present  time  by  virtue  of  a  judgment  rendered  by  taid  court 
againit  T.  C.  Henry  and  Mien  C.  Henry.  It  i»  understood 
that  the  foregoing  assignment  and  transfer  shall  be  whjtet  ta 
the  aforesaid  lien  of  said  J.  P.  Brockway. 

"  (Signed)  T.  C.  Henbt, 

"ELLsai  C.  Henbt." 

Appellant's  claim  that  the  attachment  writ  was  not  prop- 
erly served  and  that  for  this  reason  it  constituted  no  lien 
upon  the  lands  in  question,  and  that  the  record  of  the  judg< 
inent  was  not  a  lien  for  the  reason  that  the  record  tdtle  to 
the  lands  was  in  the  Blanca  Farm  Company,  the  Heni^ 
only  having  the  equitable  title  thereto. 

The  contention  of  appellee  is  that  under  the  statute  of 
Colorado  the  record  of  the  judgment  in  Conejos  county  cre- 
ated a  lien  upon  all  the  real  estate  of  the  defendants,  both 
legal  and  equitable ;  tecond,  that  in  any  event  the  plaintiff  it 
estopped  by  the  written  agreement  from  deayii^  the  validity 
or  priority  of  plaintiff's  Hen  upon  the  lands  in  controversy. 

A  trial  in  the  district  court  resulted  in  a  decree  in  6tvor 
of  appellee.  It  is  declared  in  such  decree  that  the  lien  of 
the  Brockway  judgment  is  a  paramount  lien  upon  the  land 
in  question.  To  reverse  this  decree  the  cause  is  brought 
here  by  appeal. 

It  is  entirely  unnecessary  to  determine  whether  under  the 
laws  of  Colorado  the  transcript  of  the  judgment  filed  in 
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Conejos  county  created  a  Uen  upon  the  lands  in  controversy, 
the  record  title  to  which  lands  was  in  the  Blanca  Farm  Com- 
pany, and  the  equiWble  title  in  the  Heniya ;  for  only  1^ 
reason  of  the  written  consent  secured  at  the  instance  and 
request  of  appellants  were  the  Henrys  enabled  to  make  the 
conveyance  uuder  which  appellants  now  claim.  This  con- 
sent provides  in  express  terms  that  "  all  of  the  property  so 
assigned  or  conveyed  shall  be  made  thereby  subject  to  the 
lien  of  my  judgment."  Likewise  by  tiie  terms  of  the  con- 
tract executed  by  the  Henrys  to  the  bank,  it  is  provided 
that  all  transfers  and  assignments  made  by  them  shall  be 
subject  to  the  lien  of  the  Brockway  judgment. 

It  must  be  borne  in  mind  that  of  the  parties  to  this  action 
Brockway  alone  knew  of  the  interests  of  the  Henrys  in  the 
property  in  controversy ;  and  that  appellants  were  unable  to 
collect  their  judgment  without  his  assistance ;  and  that  only 
as  a  last  resort  did  they  appeal  to  him  for  information  that 
would  enable  them  to  secure  property  equitably  belonging  to 
the  Henrys,  although  standing  upon  the  records  in  the  name 
of  a  third  party.  The  evidence  expressly  shows  that  while 
Brockway  was  willing  to  aid  the  plaintiffs  in  uncovering  the 
Henrys'  property,  he  was  only  willing  to  do  so  upon  the  ex- 
press condition  that  all  property  ass^ed  or  conveyed  to 
the  bank,  or  for  its  use,  should  be  subject  to  the  lien  of  his 
judgment ;  and  although  the  bank  did  not  sign  this  writing, 
it  accepted  the  same  and  took  advantage  of  the  information 
imparted  by  Brockway,  and  it  is  as  much  bound  by  the 
instrument  as  though  it  had  duly  executed  it. 

At  the  time  Brockway  permitted  the  transfer  to  be  made 
by  the  Henrys,  he  had  this  identical  property  covered  by  his 
attachment,  although  such  attachment  was  defective.  He 
had  also  on  file  in  the  proper  county  a  transcript  of  his 
judgment  Moreover,  the  Henrys  were  enjoined  from  mak- 
iag  any  transfer  of  their  property,  either  real  or  personaL 

In  these  circumstances  we  are  clearly  of  the  opinion  that 
the  concession  secured  by  the  bank  from  Brockway  could 
not  be  used  to  defeat  the  collection  of  his  claim.     His  right, 
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which  theretofore  depended  apoD  the  validity  of  his  judg- 
ment lien,  was  broadened  by  contract  so  that,  us  between 
Brockway  and  the  bank,  the  lien  of  the  judgment  was  made 
absolute.  This  appears  from  all  the  circmnfitaDces  Burround- 
ing  the  transaction  as  detailed  by  the  witnesses  upon  the 
stand,  as  well  as  by  the  written  instrument.  The  latter 
expressly  provides  that  all  truisfers  and  assiguments  tiiat 
shall  be  executed  by  the  Henrys  under  tiie  consent  conferred 
"  shall  be  made  thereby  subject  to  the  lien  of  my  judgment." 

This  is  not  only  the  plain  meaning  of  the  language  em- 
ployed, but  it  was  evidently  so  intended  by  the  parties. 
Brockway,  a  lawyer,  certainly  understood  the  full  force  and 
effect  of  the  langtu^  used  by  him  in  the  written  instrument, 
and  the  same  must  also  be  said  of  the  attorney  representing 
the  bank,  who  was  present  and  advised  his  client  with  refer- 
ence to  the  oegotiatioos. 

We  think  the  judgment  of  the  district  court  ia  correct  and 
should  be  affirmed. 


[Do.  SSSS.] 
In  rb  State  Board  op  Equalization. 

1.  Taxation — CoHSTiTnrioN'Ai.  Likitatioii — Expbhditubbb  to  Sdp- 

FRESe  lirSDBRECTION. 

That  portion  of  the  public  deht  created  to  meet  expendtturea  to  BapprcM 
InBurrectloQ  does  not  fall  within  the  limit  of  sec  11,  art  X  of  tlM 
oonatitutioD  limiting  the  rate  of  taxation  for  state  purpoeea  to  tour 
inllla  on  each  dollar  of  valuation. 

2.  Sahk. 

lo  tJie  absence  of  a  limitation  in  the  conatltution,  the  power  of  ths 
general  assembly  In  matters  of  taxation  U  plenary.  There  being  no 
such  restriction  upon  taxation  for  suppressing  an  ioaurrecUon,  the 
legislature  may  appropriate  an;  sum  required  for  snch  purpose,  and 
levy  any  rate  necessary  to  pay  the  same. 

S.  Sauk — Ivburrectioh  Bonds. 

Sec.  3,  art  XI  of  the  constitution,  gives  to  the  general  assembly  power 
to  contract  a  debt  by  loan,  which  may  be  evidenced  by  bonds,  to 
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provide  tor  appropriationa  made  to  suppress  an  insurreotloii.    No 
limit  is  fixed  for  the  amount  of  suoh  IndebtedDess. 

4.  Same. 

The  legiHiatnre  may  levy  a  special  tax,  if  necssBary,  in  exoess  of,  and  in 
addiUon  to,  the  four  mill  rate  lor  state  pnrposea,  to  puj  the  interest 
and  principal  of  insurrection  bonds. 

6.  Capitol  Bdildino  and  Casual  Defictekct  Bonds. 

Indebtedness  contracted  and  bonds  issued  for  the  capitol  building  and 
to  meet  casual  dailciencies  in  the  revenue  of  the  state,  fall  within 
the  ordinary,  not  tlie  extraordinary,  expenses  of  tlie  stato,  and  a 
tax  levied  to  pay  the  Interest  and  principal  of  such  bonds  must  be 
Included  in,  and  form  a  part  of,  the  lour  mills  general  levy  for  state 
purposes. 

5.  Taxation — Obdinary  and  Extraordinary  Purpohbs. 

The  purpose,  whether  ordinary  or  extraordinaiTi/ur  which,  and  not  the 
authority,  whether  the  general  assembly  or  the  people,  by  which,  a 
state  debt  is  created.  Is  the  true  t«st  tor  determining  whether  its 
payment  is  to  be  provided  for  by  taxation,  within,  or  beyond,  the 
rate  prescribed  by  the  constjtution  for  state  purposes. 

The  opinion  is  in  response  to  a  conmninication  o£  the  gov- 
ernor in  which  is  propounded  this  interrogatory : 

"  In  view  of  the  several  conatitutional  and  statutory  pro- 
visions, is  it  lawful  for  the  board  of  equalization  to  levy,  and 
of  the  several  county  assessoTs  to  extend  upon  the  tax  rolls, 
and  of  the  several  county  treasurers  to  collect,  a  special  tax 
sufficient  to  pay  the  interest  upon  the  bonded  indebtedness  of 
the  state,  in  addition  to,  and  in  excess  of,  the  levy  of  foOr 
mills  upon  each  dollar  of  valuation?" 

Accompanying  this  communication  is  a  statement  of  facts 
to  the  effect  that  there  is  an  outstanding  bonded  indebted- 
ness  of  the  state  as  follows : 

Capitol  building  bonds,     ....         *600,000 

Casual  deficiency  bonds,      ....       100,000 

Insurrection  bonds,  already  issued  and  soon 
to  be  issued,  about,       ....  270,500 

Making  a  total  bonded  indebtedness  of,  9970,500 

The  interest  chaises  upon  these  bonds  for  the  year  1897, 
to  be  met  by  taxation  are  approximately  J37,000. 
The  constitutional  provisions  in  point  are  the  following: 
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"  ABTICLB  X. 

"Sec.  11.  The  rate  of  taxation  on  property,  for  state  piu> 
poses,  shall  never  exceed  four  milla  on  each  doUu  of  valua- 
tion."   Session  Laws,  1891,  p.  60. 

"  Sec.  16.  No  appropriation  shall  be  made  nor  any  expendi- 
ture authorized  by  the  general  assembly  whereby  the  ex- 
penditure of  the  state  during  any  fiscal  year  shall  exceed  the 
total  tax  then  provided  for  by  law  and  applicable  for  such 
appropriation  or  expenditure  unless  the  general  assembly 
making  such  appropriation  shall  provide  for  levying  a  suffi- 
cient tax  not  exceeding  the  rates  allowed  in  section  eleven 
of  this  article  to  pay  euch  appropriation  or  expenditure 
within  such  fiscal  year.  This  provision  shall  not  apply  to 
appropriations  or  expenditures  to  suppress  insurrectioD, 
defend  the  state,  or  assist  in  defending  the  United  States  in 
time  of  war." 

"ARTICLE  XI. 

"  Sec.  3.  The  state  shall  not  contract  any  debt  hy  loan  in 
any  form  except  to  provide  for  casual  deficiencies  of  revenue, 
erect  public  buildii^  for  use  of  the  state,  suppress  insurreo- 
tion,  defend  the  state,  or,  in  the  time  of  war,  assist  in  de- 
fending the  United  States;  and  the  amount  of  the  debt 
contracted  in  any  one  year  to  provide  for  deficiencies  of  reve- 
nue shall  not  exceed  one-fourth  of  a  mill  on  each  dollar  of 
valuation  of  taxable  property  within  the  state,  and  the  ag- 
gregate amount  of  such  debt  shall  not  at  any  time  exceed 
three-fourths  of  a  mill  on  each  dollar  of  said  valuation  imtil 
the  valuation  shall  equal  one  hundred  millions  of  dollars, 
and  thereafter  such  debt  shall  not  exceed  one  hundred  tiiou- 
sand  dollars,  and  the  debt  incurred  in  any  one  year  for  erec- 
tion of  public  buildings  shall  not  exceed  one-half  mill  on 
each  dollar  of  said  valuation,  and  the  aggregate  amount  of 
such  debt  shall  never  at  any  time  exceed  the  sum  of  fifty 
thousand  dollars  (except  as  provided  in  section  five  of  this 
article),  and  in  all  cases  the  valuation  in  this  section  men- 
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tioned  shall  be  that  of  the  assessment  last  preceding  the 
creation  of  said  debt. 

"  Sec.  4.  In  no  case  shall  any  debt  above  mentioned  in  this 
article  be  created  except  by  a  law  which  shall  be  irrepealable 
until  the  indebtedness  therein  provided  for  shall  have  been 
fully  paid  or  dischai^d ;  such  law  shall  specify  the  purposes 
to  which  tlie  funds  so  raised  shall  be  applied,  and  provide 
for  the  levy  of  a  tax  sufficient  to  pay  the  interest  on,  and 
extinguish  the  principal  of  such  debt  within  the  time  limited 
by  such  law  for  the  pa3rmeat  thereof,  which  in  the  case  of 
debts  contracted  for  the  erection  of  public  buildings  and 
supplying  deficiencies  of  revenue,  shall  not  be  less  than  ten 
nor  more  than  fifteen  yeara,  and  the  funds  arising  from  the 
collection  of  any  such  tax  shall  not  be  applied  to  any  other 
purpose  than  that  provided  in  the  law  levying  the  same ;  and 
when  the  debt  thereby  created  shall  be  paid  or  discharged, 
such  tax  shall  cease,  and  the  balance,  if  any,  to  the  credit  of 
the  fund,  shall  immediately  be  placed  to  die  credit  of  the 
general  fund  of  the  state." 

Section  5  authorizes  a  debt  beyond  the  $50,000  allowed 
by  section  3,  but  not  exceeding  in  the  ^gregate  three  mills 
on  each  dollar  of  valuation,  provided  the  people  at  a  general 
election  ratified  the  same. 

Attobkey  General  Bybon  L.  Cabb,  Mr.  Caltin  E. 
Reed,  Mr.  Harvey  Kiddell,  Mr,  J.  W.  McCkeeey,  Mr. 
HuaH  Butler,  Messrs.  Rogers,  Cuthbebt  &  Ellis,  and 
Mr.  Jame3  H.  Pershing,  appeared  as  amid  curia. 

Mb.  Justice  Campbell  delivered  the  opinion  of  tlie  court. 

In  People  ex  rel.  Thomaa  v.  Scott,  9  Colo.  422,  the  leading 
case,  this  court  held  that  for  all  state  purposes  the  levy  could 
not  exceed  the  limit  fixed  by  section  11  of  article  10,  which, 
since  the  amendment  adopted  in  1892  (Session  Laws,  1891, 
p.  90 ;  3  Mills'  Ann.  Stat«.  p.  68,  sec.  446)  is  four  mills  on 
each  dollar  of  valuation.  In  the  subsequent  cases  oi  In  re 
Vol.  XXIV — 29 
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Appropriation,  IS  Colo.  316,  People  v.  Board  of  Equalization, 
20  Colo.  220,  Goodykoontz  v.  The  People  ex  rel.,  20  Colo.  874, 
and  Parks  v.  Soldiers'  and  Sailori-'  Borne,  22  Colo.  86,  the 
doctrine  of  tiie  leading  case  has  been  expresBly  approved. 
An  examination  of  all  these  oases  shows  that  the  court  had 
under  coneideration  only  ordinary,  aa  distinguished  from  ex- 
traordinary, expenses  of  the  state  government.  In  in  re  Ap- 
propriations, mpra,  Mr.  Justice  Elliott,  speaking  for  the 
court,  says ; 

"By  section  16,  article  10,  of  the  constitution,  appropria- 
tions and  expenditures  which  may  be  made  or  authorized  by 
the  general  assembly  are  of  two  general  classes :  first,  ordinary, 
which  includes  all  kinds  of  appropriations  and  expenditures 
necessaiy  and  proper  for  the  support  of  the  gOTemment  and 
its  institutions  in  time  of  peace ;  gecond,  eictrsordinary,  or 
such  as  are  necessary  'to  suppress  insurrection,  defend  the 
state,  or  assist  in  defending  the  United  States  in  time  of  war.' 
In  this  opinion  we  have  only  to  consider  such  as  belong  to 
the  former  or  ordinary  class." 

That  portion  of  the  public  debt  created  to  meet  expendi- 
tures to  suppress  insurrection  clearly  falls  within  the  second 
class.  We  might  stop  here,  and  content  ourselves  merely 
l^  saying  that,  in  the  nature  of  things,  such  a  debt  is  neces- 
sarily outside  of  thc^e  provisions  applicable  to  expenditures 
of  the  ordinary  class ;  but,  as  will  appear,  the  same  result 
follows  from  a  reasonable  interpretation  o£  the  provisions  of 
our  constitution  above  cited. 

It  is  a  familiar  principle  that,  if  consistent  with  rational 
roles  of  construction,  effect  must  be  given  to  all  the  provisions 
and  all  the  words  of  a  constitution,  and  that  constraction  is 
to  be  avoided  which  destroys  or  nullifies  any  portion  thereof. 
Let  this  principle  be  applied  to  the  case  now  before  us. 

The '  general  subject  of  article  1 0  of  the  constitution  is 
revenue.  Under  section  16  thereof  the  general  assembly  may 
not  make  any  appropriation  or  expenditure  of  its  revenue 
beyond  the  total  tax  then  provided  for  by  law  and  applica- 
ble to  that  particular  purpose,  unless  it  shall  provide  for 
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levying  a  tax  sufficient  to  pay  Bucb  appropriation  or  expend- 
iture, and  this  tax  must  be  within  the  limit  of  four  mills 
prescribed  in  section  11  of  the  same  article.  This  section, 
however,  in  express  terms,  excepts  from  its  operation  expend- 
itures and  appropriations  made  to  suppress  iosurrection, 
etc.  In  the  absence  of  a  limitation  in  the  constitution,  the 
jwwer  of  the  general  assembly  in  matters  of  taxation  is 
plenary.  There  being  in  that  instrument  no  such  restriction 
upon  taxation  for  suppressing  an  insurrection,  either  as  to 
ihe  amount,  or  the  rate  of  taxation,  the  legislature  may  ap- 
propriate of  its  revenue,  to  be  derived  from  direct  taxation, 
any  sum  required  for  such  purpose,  and  levy  any  rate  of  tax 
necessary  to  pay  the  same. 

Passing  now  to  section  3  of  article  11,  we  find  that  it  gives 
to  the  general  assembly  power  to  contract  a  debt  by  loan, 
wluch  may  be  evidenced  by  bonds,  to  provide  for  appropria- 
tions made  to  suppress  an  insuiTection.  As  might  be  ex- 
pected, no  limit  in  this  section  is  fixed  to  the  amount  of  the 
debt  Bo  evidenced  by  bonds,  and  in  this  respect  there  is  pre- 
served entire  harmony  with  section  16  which  authorizes 
tmlimited  appropriations  to  be  raised  by  direct  unlimited  tax 
without  the  intervention  of  a  loan. 

To  make  effective  the  power  to  contract  a  loan,  it  was,  of 
course,  necessary  that  some  provision  should  be  made  for  its 
payment ;  and  so,  in  section  4  of  article  11,  there  is  conferred 
upon  the  general  assembly  a  power,  correlative  to  the  power 
to  contract  the  debt,  to  levy  a  tax  eulhcient  to  pay  the  inter- 
est and  principal  thereof,  as  the  same  fall  due. 

Were  it  not  that,  by  express  exception  found  in  section  16, 
Expenditures  and  appropriations  to  suppress  insurrection 
Were  not  limited  to  the  rate  of  taxation  allowed  in  section  11 
of  tiie  same  article,  it  might  be  contended  that  the  »vfficient 
tax,  authorized  by  section  4  of  article  11  to  pay  such  a  debt 
evidenced  by  such  a  loan,  was  still  within  the  purview  of 
section  11.  But  as  the  expenditures  and  appropriations 
themselves,  to  pay  which  the  debt  by  loan  was  created,  are 
not  limited  in  amount,  or  in  the  rate  of  taxation  for  direct 
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payment,  the  general  assembly,  in  order  to  pay  the  loan, 
which  ifi  only  a  previous  indebtedness  in  another  and  differ- 
ent form,  is  not  restricted  to  the  rate  of  taxation  provided 
for  ordinary  state  purposes.  In  other  words,  in  paying  ihe 
costs  of  an  insurrection,  etc.,  the  general  assembly  is  not 
limited,  either  as  to  the  amount  of  the  expenditures  and 
appropriations  therefor,  or  in  the  rate  of  taxation  to  pay  the 
same  and  the  interest  thereof,  whether  the  debt  created  for 
that  purpose  ie  in  the  form  of  certiiticates  of  indebtedness,  or 
warrants,  or  has  been  converted  into  a  debt  by  loan  aad 
funded  into  bonds.  The  same  freedom  from  constitutional 
limitations  upon  the  legislature  attends  a  debt  created  for 
this  extraordinary  purpose,  irrespective  of  the  form  or  evi- 
dence of  such  debt. 

We  are  asked  by  the  attorney  general  in  argument  to 
apply  to  the  capitol  building  and  casual  deficiency  bonds  the 
same  principle.  Our  attention  is  called  to  the  fact  that  pro- 
vision for  the  issuing  of  these  and  insurrection  bonds  is 
made  in  the  same  section,  and  from  this  it  is  argued  that 
bonds  of  the  former  character,  within  the  limit  as  to  amount 
which  the  section  itself  fixes,  are,  and  should  be,  on  the  same 
basis  as  insurrection  bonds.  But  in  our  judgment  there  is 
a  valid  and  clearly  defined  distinction  between  them.  Those 
for  the  capitol  building  and  casual  deficiency  of  the  revenue 
are  for  the  ordinary,  not  the  extraordinary,  expenses  of  the 
state,  and  are  within  the  first,  rather  than  the  second,  classi- 
fication made  in  In  re  Appropriations,  mpra.  At  least,  they 
do  not  come  under  the  second  class.  Appropriations  and 
expenditures  for  such  purposes  are  not  (as  are  appropria- 
tions and  expenditures  to  suppress  insurrection)  excepted 
by  section  16  of  article  11  from  the  four  mill  rate,  and  when 
bonds  for  such  purposes  are  issued,  the  same  incidents,  as 
to  the  rate  of  taxation  to  raise  a  fund  for  their  payment, 
should  govern,  as  if  the  money  were  raised  by  a  direct  tax 
in  the  first  instance.  Because  the  same  section  of  the  con- 
stitution provides  for  issuing  bonds  for  all  three  of  these 
classes  of  indebtedness,  should  not  lead  os,  by  construction. 
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to  include  within  the  exception  of  section  16  that  class  of 
indebtedness  incurred  for  the  ordinary  expenses  of  the  goT- 
emment,  when,  and  merely  because,  such  indebtedness  has 
been  funded  into  bonds. 

Without  any  direct  mention  or  ailment  to  support  it, 
the  doctrine  which  we  announce  in  this  case  with  respect  to 
the  casual  deficiency  and  capitol  building  bonds  was,  as  to  the 
latter,  assumed  to  be  correct  by  this  court  in  People  v.  Board 
of  Equalization,  supra. 

In  that  case  the  state  board  of  equalization  had  levied 
taxes  amounting  to  four  mills  on  the  assessed  valuation. 
Included  therein  was  a  tax  of  four  thirtieths  of  a  mill  for 
interest  on  capitol  building  bonds.  In  addition  to  this  four 
mill  levy,  and  in  an  act  later  in  time  than  the  acts  providing 
the  levies  ^gregating  four  mills,  the  general  assembly  had 
provided  for  a  special  tax  of  three  thirtieths  of  a  mill  for  the 
state  university,  which  the  state  board  refused  to  make, 
because  the  total  levy  was  in  excess  of  four  mills.  This 
refusal  was  sustained.  But,  had  it  been  supposed  that  the 
levy  to  meet  the  interest  on  the  capitol  building  bonds  might 
be  in  excess  of,  and  in  addition  to,  the  four  mill  rate  pre- 
scribed for  state  purposes,  this  special  tax  for  the  university 
could  have  been,  and  should  have  been,  levied.  Yet  such 
was  not  the  conclusion  of  this  court ;  the  ruling  being  that 
this  levy  of  three  thirtieths  of  a  mill  for  the  state  university 
was  void  because  the  four  mill  rate,  including  the  levy  for 
the  capitol  building  bonds,  had  been  reached  before  the  spe- 
cial tax  for  the  university  was  laid.  The  same  principle 
applies  to  the  casual  deficiency  bonds,  and  our  former  ruling 
is,  therefore,  extended  to  them. 

From  the  foregoing  it  follows  that,  in  order  to  pay  the 
interest  and  principal  of  the  "insurrection  "  bonds,  the  gen- 
eral assembly  has  the  power  to  levy,  and  the  various  county 
assessors  to  extend  upon  the  tax  rolls,  and  the  several  county 
treasurers  to  collect,  a  special  tax,  if  necessary,  in  excess  of, 
and  in  addition  to,  the  four  miU  rate  for  state  purposes. 
That  is,  after  it  has  levied  the  four  mills  for  ordinary  state 
purposes,  it  may,  if  necessary,  levy  an  additional  tax  suffi- 
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cient  to  pay  the  interest  and  principal  of  these  insurrection 
bonds,  as  they  fall  due.  The  levy  to  raise  the  piincipal  and 
interest  on  the  capitol  bailding  bonds  and  the  casual  defi- 
ciency bonds,  however,  must  be  included  within  the  general 
levy  of  four  mills  for  state  purposes. 

We  are  also  asked  what  special  levies  should  be  reduced 
by  the  board  of  equalization  in  case  the  four  mill  levy  does 
not  produce  sufgcient  revenue  to  pay  all  the  appropriations. 
For  several  reasons  we  must  decline  to  answer.  The  various 
institutions  whose  rights  are  involved  are  not  before  the 
court,  and  they  should  not  be  concluded  without  a  hearing. 
In  re  Appropriationt,  lupra.  The  data  furnished  in  this 
communication  are  not  sufficient  to  justify  an  attempt  to  de- 
cide this  point.  Further  tJian  this,  the  general  assembly 
(Ses^on  Laws,  1897,  p.  21)  has  passed  an  act  to  regulate  the 
payment  of  appropriations  in  case  of  a  deficiency  of  revenue, 
and  we  do  not  feel  called  on,  at  this  time,  to  explain  or  in- 
terpret its  provisions. 

Chief  Justice  Hayt  did  not  participate  in  this  decision. 

Pbb  Cttbiam.  We  are  asked  to  grant  a  rehearing,  or 
modify  the  foregoing  opinion,  so  as  to  exempt  from  the 
operation  of  that  section  of  the  constituUon  limiting  the  rate 
of  taxation  to  four  nulls  for  all  state  purposes,  the  capitol 
building  bonds.  The  gist  of  the  argument  is,  that  this  lim- 
itation is  mandatory  only  on  the  general  assemUy ;  that  since 
there  is  no  authority  for  the  issue  of  capitol  building  bonds, 
in  excess  of  foO,000,  unless  the  law  providing  for  their  issue 
be  first  ratified  by  a  vote  of  a  majority  of  the  qualified 
electors  of  the  state,  there  should  be,  and  is,  no  limitation 
upon  the  rate  of  taxation  for  their  payment  when  their  issue 
has  thus  been  ratified. 

It  is  true,  that  the  limitation  is  one  upon  the  general 
assembly,  and  it  may  also  be,  and  doubtless  is,  true  that  the 
people,  the  makers  of  the  constitution,  are  superior  to  their 
own  creation ;  but  it  is  not  true,  in  the  sense  contended  for, 
even  that  the  people  themselves,  except  by  revolution,  can 
amend  or  repeal  the  work  of  their  own  creation  otherwise 
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than  in  accordance  with  the  method  for  that  pnrpose  which 
they,  themselves,  have  prescribed.  If  the  contention  of  the 
attorney  general  should  be  maintained,  then  the  $50,000  of 
Capitol  building  bonds  which  the  general  assembly  may  issue, 
and  have  issued,  without  a  vote  of  the  people,  would  be  at- 
tended with  incidents  different  from  those  attaching  to  all 
bonds  in  excess  of  that  amount  and  ratified  by  a  vote  of  the 
people.  Both  issues  are  exactly  for  the  same  purpose,  and 
both  have  exactly  the  same  legality,  as  binding  obligations 
of  tlie  state.  Why  one  should  be  preferred,  in  any  of  its 
incidents,  to  the  other  is  difficult  to  perceive.  The  only 
reason  assigned  is,  that  the  one  issue  is  stamped  wiih  the 
approval  of  the  sovereign  people  by  their  direct  vote,  while 
the  other  is  not.  But  authority  for  that  other  issue  is 
equally,  though  indirectly,  that  of  the  people,  for  they  have, 
in  the  first  iuBtance,  authorized  it  through  the  act  alone  of 
their  ^ent  and  representative,  the  general  assembly.  And 
this  difference,  in  the  conditions  to  be  observed  ^jrecedent 
to  the  respective  issues,  when  the  purpose  and  object  of  both 
are  the  same,  should  not  be  attended  with  different  incidents. 
The  purpose,  whether  ordinary  or  extraordinary,  for  which, 
and  not  the  authority,  whether  the  general  assembly  or  the 
people,  b}/  which  a  state  debt  is  created,  has  always  been  the 
t«flt  applied  by  this  court  for  determining  whether  its  pay- 
ment is  to  be  provided  for  by  taxation  within,  or  beyond, 
the  rate  prescribed  by  the  constitution  for  state  purposes. 
For  years,  and  since  the  first  announcement  of  this  rule  by 
this  court,  all  the  departments  of  government,  and  the  peo- 
[)Ie,  themselves,  have  so  understood,  and  we  see  no  reason, 
now,  for  changing  the  rule.  That  difficulty  is  encountered 
by  the  state  board  of  equalization  in  making  the  total 
amount  of  taxes  produced  by  a  four  mill  levy  pay  all  appro- 
priations, is  no  reason  for  overriding  that  mandatory  section 
of  the  constitution  either  by  the  board  or  by  this  court. 
The  remedy,  as  often  pointed  out,  is  either  for  the  general 
assembly  to  lessen  appropriations,  or  to  bring  about  anin- 
crease  of  the  valuation  for  state  purposes. 
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[So.  S&«7.] 
HeNBY  BT  AL.  v.  McNeAI^Y  BT  AJj. 

1.  Pbactice. 

The  supreme  court  will  not  look  to  the  reasons  glTea  by  the  trial  conrt 
tor  its  Judgment,  but  will  ioolc  solely  to  the  cODoluston,  and  if  the 
judgment  can  be  suBtnined  upon  any  reason  It  will  be  affirmed. 

2.  Void  Habriaob — Hibsouri  Statutk. 

The  statute  of  MiBsourl  provides:  "The  iune  of  all  marriages  deemed 
null  in  law  or  dlsaolved  by  divorce  sliall  be  legitimate."  This  stst- 
at«  operates  only  upon  the  issue  of  marriages,  and  not  upon  the 
offspring  of  every  unlawful  cohabitation.  To  be  aided  by  thii  stat- 
ute a  marriage  of  some  kind  must  have  exiatad  between  the  parties. 

8.  Pbbsuhptions. 

When  a  man  and  woman  are  living  together  in  apparent  matrimony, 
and  are  accepted  by  the  community  as  husband  and  wife,  they  are 
presumed  to  be  married ;  but  this  presumption  la  overoome  by  proof 
that  at  the  time  one  of  tlie  parties  has  a  living  wife  or  husband. 
It  is  not  to  be  presumed  that  one  of  the  parUes  to  an  alleged  mar- 
riage was  guilty  of  bigamy  in  consummating  the  marriage. 

4.  PBAcncB— Con  FLIC-TIN©  Evidesck. 

Jt  Is  a  fundamental  rule,  that  the  conoluBtoDB  of  a  trial  court  upon  ood- 
flicting  evidence  upon  a  question  of  fact  cannot  be  overthrown  upon 
review  Id  an  appellate  couri;,  unless  the  conclusion  la  so  mauifestly 
against  the  weight  of  evidence  as  to  shun  that  the  lower  court  either 
misconceived  its  force  and  effect,  or  that  its  ooncluslon  was  infln- 
anoed  by  passion  or  prejudice. 

Appeal  from  the  Dittriet  Court  of  Weld  Oountjf. 

Appellants  and  appellees  are  contestiiig  in  this  action  the 
right  to  inherit  a  one-half  interest  in  the  property  of  one 
David  Henry,  deceased,  who  died  intestate  in  this  state  on 
the  24,  day  of  December,  1891,  leaving  a  widow  who  sur- 
vived him  only  eighteen  days.  This  wife  died  without  issue, 
leaving  her  mother,  Nellie  A.  Evana,  her  sole  heir.  There 
is  no  controversy  in  this  action  over  the  property  rights  of 
Nellie  A.  Evans,  it  being  admitted  that  she  is  entitled  to  an 
undivided  one  half  of  the  estate  of  David  Heoiy,  deceased, 
the  remainder  of  the  estate  only  heing^  in  controversy  be- 
tween the  parties. 
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The  evidence  develops  the  following  peculiar  state  of 
facts :  In  April,  1839,  David  Hemy,  the  deceased,  and  one 
Rebecca  Smith  were  lawfully  married  in  the  state  of  Mis- 
Bouri.  The  ceitificate  of  this  marriage  was  properly  placed 
npoQ  record,  in  compliance  with  the  laws  of  Missouri, 
David  Henry  lived  with  this  wife  for  a  period  of  about  three 
years,  when  he  deseriiod  her,  the  parties  ever  after  that  liv- 
ing apart.  The  issue  of  this  marriage  are  the  appellees, 
Virginia  McNealey  and  Maria  A.  Baird.  In  1873  Rebecca 
obtained  a  divorce  from  David  Henry,  her  husband.  This 
divorce  was  granted  by  the  circuit  court  of  Sullivan  county, 
Missouri.  In  October,  1878,  she  died.  The  evidence  is,  in 
fact,  uncontradicted  that  David  Henry  and  Rebecca  Smith, 
although  living  apart,  were  husband  and  wife  from  April  19, 
1839,  to  April  9, 1878,  a  period  of  thirty-four  years.  After 
deserting  this  wife  in  1842  David  Henry  moved  out  of  the 
state  of  Missouri,  and  remained  away  for  a  number  of  jrears, 
returning  about  the  year  1848. 

Appellants  contend  that  David  Henry  and  one  Susan 
Strong  were  married  in  Missouri  on  the  20,  of  June,  1849. 
It  is  conceded  that  this  marriage  was  null  and  void,  as  the 
first  wife  was  living  at  the  time,  but  it  is  insisted  that  the 
children  of  this  union  were  legitimated  by  the  statute  of 
Missouri,  which  provides  that :  "  The  ittue  of  all  marriages 
deemed  null  in  law  or  di»»olved  hy  divorce,  shall  be  legitimate." 
These  children  are  the  appellants,  Joseph  G.  Henry  and 
Malissa  Henry  Harris.  Joseph  was  bom  in  Missouri  in 
1860,  and  Malissa  in  1852,  and  both  continued  to  reside  in 
that  state  up  to  and  at  the  time  of  the  trial  in  the  district 
court.  About  the  year  1852  David  Henry  and  Susan  Strong 
crossed  the  plains  and  lived  and  cohabited  together  in  Cali- 
fornia and  Oregon  for  about  nine  years,  returning  to  Mis- 
souri in  1861.  They  then  separated  and  did  not  thereafter 
live  together. 

After  the  death  of  David  Henry's  first  wife,  Rebecca, 
which  occurred  upon  the  21,  day  of  August,  1879,  in  SuUi- 
vau  county,  Missouri,  he  married  Calista  Evans,  who  sur^ 
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vived  him.  This  marmge,  like  the  first,  is  admitted  to 
have  been  valid.  In  1879  David  Henry  and  his  wife,  Ca- 
lista,  took  up  their  residence  in  Colorado,  and  continued  to 
reside  in  thia  state  until  his  death,  in  1891.  After  the  sep- 
aration of  David  Henry  and  Susan  Strong,  in  1861,  they 
never  met.  A  trial  in  the  district  court  resulted  in  a  ver- 
dict and  judgment  for  appellees.  Plaintiffs  bring  the  case 
here  by  appeal. 

Mr.  J.  W.  McCbbeby,  Mr.  Chab.  D.  Todd,  Mr.  Geo. 
Hall,  and  Mr.  Homer  Hall,  for  appellants. 

Mr.  H.  N.  Haykbb,  and  Mr.  John  H.  Reddin,  for  appel- 


Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

There  is  some  controversy  in  this  court  as  to  the  precise 
ground  upon  which  the  judgment  in  favor  of  appellees  was 
placed  by  the  court  below.  We  do  not  see,  however,  that 
this  can  be  a  material  issue  in  the  case.  The  record  shows 
that  both  plaintiffs  and  defendants  offered  all  their  evidence 
in  the  court  below,  loid  rested.  The  record  further  shows  i 
"  Thereupon,  respondents  asked  for  judgment  against  the 
petitioners  and  for  their  costs  herein." 

The  Court:  "There  will  be  an  order  entered  as  to  dis- 
missal against  the  petitioners,  and  for  the  defendants'  costs." 

Thereupon  judgment  was  entered  in  favor  of  the  defend- 
ants. 

Upon  this  appeal  we  are  not  concerned  with  the  reason 
given  by  the  district  court  for  its  judgment.  We  are  to 
look  solely  to  the  conclusion  reached  by  that  court,  and  if, 
for  any  reason,  the  plaintiffs  failed  to  make  out  a  good  cause 
of  action,  the  judgment  must  be  affirmed.  It  is  admitted  hy 
the  appellants  that  they  are  not  entitled  to  inherit  under  the 
laws  of  the  state  of  Colorado,  nor  otherwise  than  1^  virtne 
of  the  statute  of  the  state  of  Missouri,  which  reads  as  fol- 
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lows :  "  The  issue  of  all  marriageB  deemed  null  la  law,  or 
diaaolved  by  divorce,  shall  be  legitimate."  It  is  evident 
that  this  statute  operates  only  upon  the  issue  of  marriages, 
and  not  upon  the  offspring  of  eveiy  unlawful  cohabitation, 
so  that  in  order  to  be  aided  by  this  statute,  it  must  appear 
that  a  marriage  of  some  kind  existed  between  his  parents. 
This  is  not  only  in  obedience  to  the  plain  language  of  the 
statute,  but  is  the  construction  placed  upon  it  hy  the  courts 
of  the  state  of  Missouri.  Johnson  v.  Johnton,  30  Mo.  72 ; 
Buchanan  v.  Harvey,  35  Mo.  276;  Green  v.  Green,  126 
Mo.  17. 

Plaintiffs,  assuming  this  burden,  allege  in  their  complaint, 
that  a  marriage  between  David  Henry  and  Susan  Strong 
was,  in  fact,  solemnized  in  Sullivan  county,  Missouri,  on  the 
20,  day  of  June,  1849.  It  devolved  upon  the  petitioners 
to  prove  this  marriage,  as  alleged ;  but  their  evidence  upon 
this  issue  is  far  from  satisfactoiy.  To  support  the  claim 
that  such  a  marriage  did  take  place,  certain  depositions 
were  introduced  at  the  trial.  The  witness,  Jane  Stone- 
broker,  testified  that  her  maiden  name  was  Jane  Strong,  and 
that  she  was  the  daughter  of  Susan  Strong,  and  a  half-sister 
of  appellants,  Joseph  G.  Henry  and  Malissa  Henry  Harris. 
She  says  that  David  Henry  and  her  mother  were  married  in 
Sullivan  county,  Missouri,  on  the  29,  day  of  June,  1849, 
and  that  witness  was  present  at  their  marriage,  and  mentions 
the  names  of  seven  or  more  other  people  who  were  also  pres- 
ent. This  deposition  waa  taken  in  a  proceeding  to  perpet- 
uate testimony  sometime  before  the  institution  of  this  action. 
The  witness  was  not  subjected  to  cross-examination.  Al- 
though she  testifies  directly  and  positively  to  the  marri^e, 
she  does  not  attempt  to  give  details,  but  rests  content  with 
the  general  statement  that  a  marriage  took  place,  the  witness 
being  only  seven  years  of  f^e  at  the  time. 

The  deposition  of  Susan  Strong  Henry,  the  mother  of  Jane 
Stonobroker,  was,  also,  introduced  at  the  trial.  She  cor- 
roborates her  daughter's  evidence  as  to  the  marriage,  and 
says  that  it  was  solemnized  by  the  Reverend  John  Price,  a 
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Methodist  minister  living  near  by.  With  the  exception  of 
one  Leonard  Strong,  who  was  only  two  years  old  at  the  time 
of  the  alleged  marriage,  the  evidence  of  no  other  witness  to 
the  ceremony  was  introduced,  although  a  number  of  the 
parties  were  living  at  the  time  of  the  trial,  who  it  is  claimed 
were  present  at  the  time  of  the  marriage.  The  witnesses 
mentioned,  and  others,  testified  that  David  Henry  and  Susan 
Strong  lived  together  as  hiwband  and  wife  for  the  period  of 
about  ten  years,  and  that  during  this  time  he  often  spoke  of 
her  as  his  wife,  and  occasionally  introduced  her  to  others  as 
bearing  such  relation.  Thb  evidence  was  offered  for  the 
purpose  of  establishing  a  marrif^e  upon  the  doctrine  of  pre- 
sumption. This  doctrine  is  stated  by  Mr.  Bishop,  in  his 
new  work  on  Marriage,  Divorce  and  Separation,  vol  1,  § 
932,  as  follows :  "  When  a  man  and  woman  are  living  to- 
gether in  apparent  matrimony,  so  that  they  are  accepted  by 
the  community  as  husband  and  wife,  they  are  presumed,  in 
the  absence  of  counter  presumptions  or  proofs,  not  to  be 
violating  the  due  order  of  society  and  breaking  the  law,  but 
to  be  in  fact  married." 

This  presumption,  it  will  be  seen,  is  founded  upon  the 
maxim  that  fraud  and  coven  are  not  generally  presumed,  iha 
presumption  of  the  law  being  usually  in  favor  of  honesty 
and  morality.  If,  then,  the  law  will  not  presume  vice  and 
immorality  a  fortiori,  it  is  not  to  be  presumed  that  one  of 
the  parties  to  an  alleged  marriage  was  guilty  of  bigamy  in 
consummating  the  marri^e.  In  other  words — the  presump- 
tion of  marriage  in  this  case,  arising  from  cohabitation,  etc, 
is  overcome  by  proof  that  David  Henry,  at  the  time  that  he 
is  alleged  to  have  taken  marital  vows  binding  himself  to 
Susan  Strong,  and  during  the  whole  time  that  he  was  living 
with  her,  had  a  wife  living. 

Moreover,  the  law  of  Missouri  in  force  at  the  time  this 
marriage  is  said  to  have  been  solemnized,  and  now  in  force, 
provides  that  every  person,  having  authority  to  join  others 
in  marriage,  shall  within  three  months  after  performing  the 
ceremony  cause  to  be  filed  with  the  clerk  and  recorder  of  the 
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county  where  the  marru^e  took  place  a  certificate  thereof. 
This  statute  makes  the  violation  of  its  provisions  punishable 
by  a  fine  of  $50.00  and  costs.  The  act  further  provides 
that  it  shall  be  the  duty  of  the  county  clerk  and  recorder  to 
record  such  certificate,  and  fixes  a  penalty  of  $100  for  fail- 
ure 80  to  do.  The  presumption  of  law  is  that  neither  the 
minister  who,  it  is  claimed,  performed  the  ceremony,  nor 
the  county  clerk  whose  duty  it  was  to  enter  the  certificate 
of  record,  violated  the  statute,  and  it  aifirmatively  appearing 
that  no  certificate  of  the  alleged  marriage  of  David  Henry 
and  Susan  Strong  was  filed,  as  required,  raises  a  strong  pre- 
sumption against  such  a  marrif^e. 

Referring  again  to  the  deposition  of  Susan  Strong,  we 
observe  that  it  contains  a  number  of  letters,  written  by  David 
Henry  to  the  witness  after  the  marriage  between  the  parties 
is  said  to  have  been  solemnized.  In  the  first  of  these  let- 
ters, he  addresses  her  as  "  Dear  Friend  " ;  in  the  second, 
"  My  Most  Kespected  Friend  "  ;  in  the  third,  "  MJss  Susie  " ; 
in  the  fourth  again,  "  Dear  Friend  " ;  in  the  fifth,  "  Dear 
Friend  and  Children."  These  are  hardly  the  terms  in  which 
a  man  addresses  his  wife.  It  is  true  that  in  one  letter  he 
addresses  his  wife  and  children  as  "  Dear  Family,"  but  in 
only  one  of  these  letters  is  the  word  "  wife "  used.  We 
think  this  is  strong  presiunptive  evidence  that  the  relation- 
ship claimed  did  not  exist  at  the  time  these  letters  were 
written.  Another  witness  for  the  plaintiffs  testifies  that 
David  Henry  said  to  him,  in  speaking  of  the  Oregon  trip, 
'*  This  woman  that  I  took  to  Oregon  with  me  helped  to  make 
me  what  I  have  got,  and  them  children  I  expect  to  provide 
for."  Another  witness  says,  that  "  David  Henry  told  me 
about  him  and  Joe's  mother  having  lived  together  about  ten 
years."  Such  evidence  strongly  tends  to  show  the  true  rela- 
tionship existing  between  these  parties  at  tihe  time,  and  that 
it  was  not  that  of  husband  and  wife. 

Aside  from  the  weakness  of  plaintiffs'  case  upon  this  issue, 
the  defendants  introduced  strong  countervailing  evidence. 
Oliver  Johnson,  who  was  sworn  at  the  trial,  testified  that  he 
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was  a  slave  in  the  family  of  the  father  of  David  Henry,  and 
that  he  remembered  the  marriage  of  David  Henry  to  Re- 
becca Smith,  in  1839 ;  that  these  parties  lived  together  about 
four  years,  when  they  parted.  He  says  that  he  was  working 
on  the  widow  Stroll's  place  in  1849  at  the  time  of  her  al- 
leged marri^e  to  David  Henry ;  that  he  heard  nothing  of 
such  a  marriage,  and  states  facts  strongly  tending  to  show 
that  he  would  have  been  likely  to  have  known  of  it  had  one 
been  solemnized.  He  says  that  Mr.  Henry  used  to  come 
frequently  to  the  Strong  house,  at  night  and  stay  all  night, 
going  away  in  the  morning,  and  that  other  men  did  the  same 
thing ;  but  that  he  never  heard  Mrs.  Strong  claim  to  be 
married  to  David,  and  that  David  Henry  never  intimated  lu 
his  presence  or  hearing  that  Mrs  Strong  was  his  wife.  The 
witness  further  swears  that  he  knew  all  of  David  Henry's 
near  relatives — father,  mother,  brothers  and  sisters — and 
that  they  never  recognized  Susan  Strong  as  David  Henry's 
wife. 

The  witness  also  testifies  that  at  the  time  that  David  Henry 
and  Susan  Strong  were  about  to  take  the  trip  hereinbefore 
referred  to,  to  the  western  coast,  a  party  was  made  up,  and 
that  Mrs.  Strong  was  not  mentioned  as  one  of  the  party,  but 
that  she  went  out  on  the  road,  and  by  a  prearranged  plan 
with  David  Henry,  he  overtook  her  and  the  two  made  the 
trip  t<^ether.  When  David  Henry  returned  from  Califor- 
nia, be  told  the  witness  that  Susan  Strong  had  gone  to  Indi- 
ana, and  that  he  had  helped  her  all  he  was  going  to.  The 
record  further  shows  that  for  more  than  a  quarter  of  a  cen- 
tury Susan  Strong  never  claimed  any  rights  by  reason  of 
being  tiie  wife  of  David  Henry,  and  she  certainly  never 
sought  for  the  enforcement  of  any  of  those  rights,  or  the 
redress  of  any  of  her  marital  grievances,  althoi^h  the  disa- 
bilities to  a  marriage  with  her  were  removed  from  David 
Henry  in  1873,  by  the  divorce  of  his  first  wife. 

The  defendants,  also,  offered  in  evidence  the  depositions 
of  other  witnesses,  tending  to  disprove  this  alleged  marriage, 
among  the  number  being  one  Jacob  Deeds,  who  swears  t^t 
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he  lived  two  and  one  half  miles  from  Susan  Strong  at  the 
time  of  the  alleged  marriage  and  that  he  was  very  well  ac- 
quainted with  the  country  and  its  inhatatants.  He  says  that 
he  was  a  frequent  visitor  at  Susan  Strong's  from  1818  to 
1852,  occasionally  working  for  her;  that  he  moved  to  an 
adjoining  county  in  1862,  and  at  that  time  she  told  him  she 
was  not  married.  He  says  that  he  knew  all  the  preachers  in 
that  part  of  the  country,  and  never  heard  of  one  by  the  name 
of  John  Price.  This  witness  testifies  that  at  the  time  of  the 
California  trip,  by  an  arrangement  between  witness  and 
David  Henry  and  Susan  Strong,  witness  took  the  latter  in 
secret  out  on  the  road  and  left  her  at  a  point  previously 
agreed  upon,  from  which  place  she  was  to  join  David  Henry 
when  he  came  along,  and  that  witness  agreed  to  keep  the 
matter  a  secret. 

A.  J.  Triplett,  who  lived  about  five  miles  from  where 
Susan  Strong  lived  at  the  time  of  the  alleged  marriage,  cor- 
roborates many  of  Deeds'  statements.  This  witness,  also, 
testified  to  a  conversation  had  with  David  Henry  after  his 
return  from  the  west,  in  which  he  spoke  of  her  as  the 
"  widow  Strong." 

Reviewing  the  whole  evidence,  we  are  of  the  opinion  that 
it  fails  to  show  that  a  marriage  ever  took  place  between  David 
Henry  and  Susan  Strong.  On  the  contrary,  the  strong  pre- 
ponderance of  the  evidence  is  against  such  a  marriage.  So 
that,  if  we  were  to  review  this  as  an  original  question,  with- 
out reference  to  the  finding  of  the  trial  court,  the  issue  with 
reference  to  the  marriage  must  be  decided  against  the  appel- 
lants.    Bamum  et  al.  v.  Bamnm  et  al.,  42  Md.  251. 

Moreover,  it  is  a  fundamental  rule,  that  the  conclusion  of 
a  trial  court  upon  conflicting  evidence  upon  a  question  of 
feet,  cannot  be  overthrown  upon  review  in  this  court,  unless 
the  conclusion  is  so  manifestly  against  the  weight  of  evidence 
as  to  show  that  the  lower  court  either  misconceived  its  force 
and  efiEect,  or  that  its  conclusion  was  influenced  by  passion 
or  prejudice,  neither  of  which  is  claimed  in  this  instance. 

The  allegation  of  a  marrit^e  of  David  Henry  to  Susan 
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Strong  not  being  established,  plaintiff  must  fail  in  this  action, 
without  reference  to  the  effect  of  the  statute  of  the  state  of 
Missouri  legitimating  the  issue  of  void  marriages  or  mar- 
riages dissolved  by  divorce,  and  we  shall,  therefore,  decline 
to  follow  counsel  in  their  very  able  argument  upon  the  ques- 
tion.    Judgment  affirmed. 

Affirmed. 


[No.  8e41.] 

HiMDRY  V.  Holt. 


1.  Death  bt  WnowapuL  Act— Right  or  Actioh. 

At  commoii  law  no  right  of  EtoUon  ezlBtod  for  d&magea  resulting  trom 
death  through  wrongful  act  or  Dogllgence.  Such  right  exists  onlj 
by  virtue  of  our  statute.  Gen.  Lawa,  18T7,  p.  343;  Chapter  37, 
Mills'  Ann.  Stats. 

2.  Same. 

The  words  "heir  or  heirs"  as  used  Id  subdivision  "second,"  sec  1608, 
Mills'  Ann.  Stats,  does  not  include  all  those  eatitled  to  share  in  the 
estate  of  apersou  dying  lut^Btate,  but  was  Intended  to  mean  "child 
or  children"  and  Unit  the  right  of  action  to  lineal  descendants. 

3.  Saue. 

In  case  of  death  by  negligence  or  wrongful  act  where  the  deceased  liad 
never  been  married  and  left  no  ohildren,  right  of  action  is  given 
exclusively  to  the  tatlier  and  mother,  or  the  surviving  parent. 

4.  Saue. 

Where  an  unmarried  manwhoaupported  the  child  of  a  deceased  brother, 
said  child  being  his  only  heir,  was  killed  by  negligence,  tiia  child 
has  no  right  of  action  under  the  statute,  for  damages. 

Appeal  from  the  Dittriet  Court  of  Arapahoe  County, 

This  is  an  action  brought  in  behalf  of  Catherine  M.  Holt 
by  G.  J.  Bums,  her  guardian  ad  litem,  against  J.  B.  Hindry, 
to  recover  danii^s  for  the  death  of  Thomas  Holt,  her  uncle. 
The  right  to  such  recovery  is  predicated  upon  the  following 
facts: 

On  October  6,  1893,  Thomas  Holt,  an  unmarried  man 
thirty-e^ht  years  of  age,  was  employed  by  J.  B.  Hiadiy, 
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the  defendant,  as  a  oommon  laborer;  and  while  eug^ed 
under  hie  direction  in  excavating  a  sewer  trench  in  North 
Denver,  the  ground  caved  in  upon  him,  causing  his  deatili. 
He  died  intestate,  leaving  surviving  him  Catherine  M.  Holt, 
a  daughter  of  his  deceased  brother,  an  infant  five  years  of 
age,  as  his  only  heir.  From  November,  1890,  to  September, 
1892,  he  resided  in  the  city  of  Denver,  with  Catherine  and 
her  mother,  and  contributed  almost  entirely  to  her  support ; 
furnished  her  clothing,  and  the  provisions  and  necessaries 
for  the  family.  In  September,  1892,  plaintifi  and  her  mothei 
moved  away  from  the  city  of  Denver,  and  from  that  time 
until  his  death,  he  continued  to  support  plaintiff,  sending 
money  to  her  mother  for  that  purpose ;  and  if  he  had  sur- 
vived he  would  have  continued  to  support,  educate  and 
maint^n  her.  The  cause  was  tried  to  a  juty,  and  resulted 
in  a  verdict  and  judgment  for  $4,500.  To  reverse  this  judg- 
ment defendant  Hindry  prosecutes  this  appeal. 

Mr.  Geo.  W.  Millee,  Mr.  Daniel  Sater  and  Mr.  John 
H.  Reddin,  for  appellant. 

Messrs.  Catpless  &  Brown,  for  appellee. 

Mb.  Jtjbtice  Goddabd  delivered  the  opinion  of  the  court. 

Among  the  many  objections  raised  by  the  specifications  of 
error,  we  deem  it  necessary  to  notice  the  one  only  whicli 
challenges  the  right  of  appcliee  to  maintain  the  action,  since, 
in  our  opinion,  this  question  is  decisive  of  the  case.  No 
right  of  action  for  damages  resulting  from  death  through 
wrongful  act  or  negligence  was  given  by  the  common  law, 
and  such  right  exists  only  by  virtue  of  our  statute.  Gen. 
Laws,  1877,  p.  848 ;  Chap.  87,  Mills'  Ann.  Stats. 

This  statute  gives  the  right  of  action,  and  designates  the 
parly  or  parties  who  may  sue  for  recovery  of  damt^es  in 
cases  of  this  kind,  and  classiiieB  them  as  follows :  firtt,  hus- 
band or  wife  of  deceased ;  second,  if  there  be  no  husband  or 
wife,  or  he  or  she  fails  to  sue  within  one  year  after  such 
death,  then  l:^  the  heir  or  heirs  of  deceased ;  thirds  if  such 
Vol.  XXIV— so 


b,  Google 


i66  HiNDRY  V.  Holt.  [Sept  T^ 

deceased  be  a  minor  or  unmarried,  then  by  the  father  or 
mother,  who  may  join  in  the  suit,  and  each  shall  have  an 
equal  interest  in  the  judgment ;  or  if  either  of  them  he  dead, 
then  by  the  survivor. 

Though  similar  in  its  general  features  to  the  original  Eng- 
lish statute  (9th  and  10th  Victoria  C.  93)  known  as  "Loid 
Campbell's  Act,"  and  the  statutes  on  this  subject  generally 
adopted  in  this  country,  it  will  be  seen  that  our  act  differs 
from  all  of  them  in  its  designation  of  the  parties  that  may 
sue.  Most  of  them  provide  that  the  action  may  be  brought 
by  the  personal  representatives  of  the  deceased,  for  the  ben- 
efit of  his  widow  and  next  of  kin,  while,  by  the  terms  of  our 
statute,  the  right  to  sue  is  vested,  in  the  first  instance,  in 
the  surviving  husband  or  wife  to  the  exclusion  of  all  oUiers ; 
and  the  existence  of  the  right  in  the  second  class  named  is 
wholly  dependent  upon  the  fact  that  there  be  neither  hus- 
band or  taife  surviving,  or  that  he  or  she  shall  have  waived 
the  right  by  failing  to  sue  in  the  time  prescribed;  thus 
evincing  an  intention  on  the  part  of  the  law-making  power 
to  confer  this  new  right  of  action  upon  the  second  class,  only 
in  the  event  the  decedent,  at  the  time  of  death  was,  or  had 
been,  a  married  person,  and  should  leave  surviving  lineal 
descendants.  This  is  made  more  manifest  by  the  third  sub- 
division, whereby  the  right  of  action  is  exclusively  given  to 
the  father  and  mother  in  case  the  deceased  was  a  minor  or 
unmarried.  By  construing  the  words  "  heir  or  heirs "  as 
used  in  the  second  subdivision  to  mean  "  child  or  children  " 
the  purpose  of  this  character  of  legislation  is  carried  out, 
which  is  to  compensate , those  who  sufEer  pecuniary  loss  by 
reason  of  the  death.  While,  on  the  other  hand,  if  the  words 
"  heir  or  heirs "  are  to  be  construed  as  meaning  all  those 
who,  under  the  statute  of  descents  and  distributions,  would 
be  entitled  to  inherit,  then  collateral  kindred,  however  re- 
mote, who  would  derive  no  pecuniary  benefit  from  the  con- 
tinuance of  the  life  of  deceased,  as  well  as  the  direct 
descendants,  may  maintain  the  action ;  a  result  wholly  in- 
consistent with  the  plain  purport  and  object  of  the  statute. 
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And  furthermore,  such  constructioa  would  render  the 
third  Buhdivision  wholly  uaeless  and  imuecesaary,  since  the 
father  and  mother  would,  t^  our  act  of  descents  and  distribu- 
tions, be  the  heirs  in  case  the  deceased  was  a  minor  or  un- 
married, and  consequently  included  within  the  class  of 
beneficiaries  described  in  the  second  subdivision. 

In  order,  therefore,  to  give  consistency  and  effect  to  aU  of 
the  foregoing  provisions,  and  to  cany  out  the  beneficent 
purpose  of  the  statute,  the  words  "  heir  or  heirs  "  as  used  in 
the  second  subdivision  must  be  held  to  be  synonomous  with 
child  or  children.  In  Jordan's  Admr.  v.  0.  K  0.  ^  T.  F. 
Rjf.  CtUy  89  Ky.  40,  the  supreme  court  of  Kentucky  had 
under  consideration  the  meaning  to  be  given  to  the  word 
"heir"  as  used  in  their  statute,  which  provided  that  the 
"  widow,  heir  or  personal  representative "  of  the  deceased 
should  have  the  right  to  sue ;  and  it  was  held  that  it  should 
be  M»  limited  as  to  mean  child,  and  not  extended  so  as  to 
include  collateral  kindred  of  the  deceased.  Lewis,  chief 
justice,  in  speaking  for  the  court,  says : 

"  The  word  '  heir  '  can  not,  according  to  its  'peculiar  and 
appropriate  meaning  in  the  law '  be  used  in  relation  to  dam- 
ages recoverable  under  the  section,  being  applicable  to  real 
estate  of  inheritance,  and  not  to  personalty.  It  must,  there- 
fore, be  interpreted  to  mean  either  distributee  or  child.  To 
make  it  mean  distributee  would,  it  seems  to  us,  be  contrary 
to  the  reason  and  purpose  of  the  law,  which  was  intended  to 
give  redress,  reparation  or  compensation  to  those  only  who 
are  injured  pecuniarly  by  the  loss  or  destruction  of  the  life 
of  husband  and  father." 

To  the  same  effect  is  Henderaon^s  AdrtCr  v,  Ky.  Oent. 
R.  R.  Co.,  86  Ky.  389 ;  Cincinnati,  N.  0.  ^  T.  P.  By.  Co.  v. 
Adami  Admr,  13  S.  W.  Rep.  428.  The  case  of  the  Denver, 
S.  P.  i  P.  H.  Co.  V.  Wilton,  12  Colo.  20,  is  relied  on  as 
recognizing  t^e  right  of  brothers  and  sisters  of  the  deceased 
to  maintain  an  action  under  this  statute.  That  was  an  action 
brought  by  tlie  parents  to  recover  dami^es  for  the  death  of 
an  unmarried  son ;  and  the  question  aa  to  the  right  of  col- 
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lateral  kindred  to  maintain  the  action  was  in  no  way  in- 
volved ;  and  moreover,  the  language  used,  aside  from  being 
mere  dictum  is  found  in  a  quotation  from  the  case  of  The 
OUy  of  Chicago  v.  Keefe,  114  III.  222,  cited  in  support  of  a 
different  proposition.  The  case,  therefore,  is  not  an  author- 
ity for  the  rule  claimed  by  appellee.  Our  conclusion  is  that 
the  words  *'  heir  or  heirs  "  as  here  used,  do  not  include  all 
those  entitled  to  share  in  the  estate  of  a  person  dying  intes- 
tate, under  our  statute  of  descents  and  distributions ;  but 
were  intended  to  mean  "child  or  children"  and  limit  the 
light  of  action  to  lineal  descendants  of  the  deceased.  lu 
this  case  the  deceased  had  never  been  married,  and  had  no 
children.  Under  such  circumstances,  the  right  of  action  is 
givm,  as  we  have  seen,  exclusively  to  the  father  and  mother. 
This,  in  itself,  precludes  the  plaintiff  from  maintaining  the 
action.  The  judgment  of  the  district  court  is  therefore 
reversed,  and  the  cause  remanded,  with  direction  to  dismiss 
the  action. 

lUverttd. 


JANUARY  TERM,  1898. 

[No.  Sfi02.] 

Thb  Sak  Miguel  Consolidated  Gold  Mfning  Co.  v.  The 

SoiPFOLK  Gold  Mining  and  Milling  Co. 

Pbactici. 

Wbere  »  decreo  of  the  trial  court  has  been  reviewed  by  the  court  of 
appeals  upon  aa  app«al  by  the  defendant,  the  BupnimB  oonrt  will 
not  entertain  a  writ  of  error  Hued  out  by  plaintUT  to  the  decree  of 
the  trial  court  and  Involving  the  same  quesUone  passed  upon  by  the 
court  of  appeals;  and  It  U  immaterial  that  the  writ  of  error  was  aned 
out  prior  to  the  taking  of  the  appeal. 

Error  to  the  Dittrict  Court  of  San  Miguel  County. 

Mr.  S.  A.  Bailby  and  Messis.  Stobx  &  Steyjbns,  for 
plaintiff  in  error. 


b,GoogIc 


1898.J       Mining  Co.  v.  Mining  &  Milunq  Co.  4Cfl 

Mr.  H.  M.  Hogg  and  Messrs.  PAiriaoN,  Edsall  &  Hob- 
BON,  for  defendant  in  erroi. 

Chibf  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  object  of  this  action,  or  tried  in  the  district  court,  was 
to  restrain  the  defendant  company,  which  had  made  a  valid 
appropriation  of  water  from  a  public  stream  for  funuBhing 
power  to  its  mining  stamp  mill,  from  discharging  into  said 
stream  at  a  point  therein  above  the  head  gate  of  plaintiff's 
ditch,  through  and  by  means  of  which  plaintiff  had  made  a 
Bubeequent  appropriation  of  water  for  generatirtg  electricity 
for  lighting  and  power  purposes,  the  tailings  carried  from 
said  mill  in  suspension  with  the  water.  The  decree  of  the 
district  oourt  is  in  the  following  language : 

"  It  is  therefore  considered,  adjuc^ed  and  decreed  by  the 
court  that  an  injunctioii  issue,  as  prayed  in  plaintiff's  com- 
plaint, requiring  defendant  •  ■  •  to  absolutely  refrain  and 
desist  from  directly  or  indirectly  washing  or  permitting  the 
tailings  from  its  mill  to  be  washed  or  flow  into  the  Howard's 
Fork  of  the  San  Miguel  river,  or  into  or  upon  the  flume,  pipe 
line  or  other  property  of  plaintiff,  gave  and  except  »uch  tailingt 
as  may  reach  the  stream  after  the  defendant  hag  utilized  reaton- 
abie  and  neceggari/  appliances  and  taken  reatonahle  and  nece»- 
aary  precautiong  to  prevent  the  aame.'" 

PlaJntiEF  in  error  (plaintiff  below)  excepted  to,  and  is  dis- 
satisfied with,  only  that  portion  italicized  by  us  and  prose- 
cutes this  writ  of  error  to  eliminate  it  from  the  decree. 

Assuming  that  we  have  jurisdiction  to  entertain  a  writ  of 
error  in  this  character  of  an  action,  we  are  clearly  of  the 
opinion  ihat  plaintiff  in  error,  under  the  facts  of  this  case,, 
is  not  in  a  position  to  prosecute  it.  The  objection  to  con-, 
sidering  it  has  not  been  formally,  or  at  all,  interposed  by  the 
defendant  in  error ;  but  in  the  course  of  argument  of  coun- 
sel on  both  sides  our  attention  has  been  called  to  the  faut 
that  the  defendant  in  error  here  has  appealed  from  this  decree 
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to  the  court  of  appeals,  where,  upon  consideration,  the  same 
has  already  been  affirmed  in  its  entirety.  See  9  Colo.  App. 
407 ;  48  Pac.  Rep.  828.  Even  though  counsel  on  both  sides 
may  desire  a  review,  the  precedent  that  we  would  establish 
by  passing  upon  the  merits  is  of  such  importance  that  the 
court,  Bua  sponte,  raises  the  point  of  practice. 

Whether  this  writ  of  error  was  sued  oat  before  or  after 
the  appeal  of  the  defendant  in  error  to  the  court  of  appeals 
was  perfected,  is  quite  immaterial.  That  court  had  unques- 
tioned jurisdiction  to  review  the  decree  in  all  its  provisions ; 
and  when  its  jurisdiction  once  attached,  it  was  not  only 
within  its  power,  but  it  was  its  duty,  to  retain  jurisdiction 
for  all  purposes,  and  adjudicate  every  question  in  issue,  and 
settle  all  the  rights  of  both  parties  in  so  far  as  they  were 
raised  by  the  assignment  of  errors ;  and  if  the  court  saw  fit, 
it  might  go  outside  the  assignments  and  notice  and  deter- 
mine any  other  error  appearing  of  record.  Rule  15,  court 
of  appeals.  The  record  in  the  court  of  appeals  case  shows 
that  the  very  question  here  presented  was  there  determined. 
Elliott's  Appellate  Procedure,  §§  18,  91,  415,  et  aeq. 

It  is  obvious  what  confusion  would  result  were  this  court 
to  entertain  a  writ  of  error  or  an  appeal  under  a  state  of 
facts  like  that  disclosed  in  this  record.  If  such  a  review 
were  had,  this  court,  under  the  well-established  practice 
(Rule  13),  even  in  the  absence  of  an  assignment  of  cross- 
errors  by  appellee  or  defendant  in  error,  might,  upon  a  re- 
view of  that  portion  of  the  decree  objectionable  to  plaintiff 
in  error,  of  its  own  motion  review  the  entire  record,  if  the 
first  assignments  of  error  did  not  require  it,  and  determine 
all  questions  raised  therein,  and  might  arrive  at  a  coaclu- 
sion  entirely  different  from  that  reached  by  the  court  of 
appeals,  and  reverse  the  judgment  of  the  trial  court  in  its 
entirety ;  or  it  might  sustain  the  present  position  of  plain- 
tiff in  error,  and  reverse  in  part,  and  in  all  other  particulara 
affirm.  There  would  then  be  two  judgments,— one  in  tbe 
court  of  appeals  affirming  this  judgment  of  the  trial  court 
in  its  entirety,  and  one  here  reversing  it, — each  antagonis- 
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tic  to  the  other ;  or,  on  the  other  hand,  one  affirming  the 
judgment  in  all  its  proviaions,  the  other  affirming  it  in  part, 
and  partly  reversii^.  A  practice  that  would  permit  of  such 
result  should  not  be  tolerated,  unless  some  statute  expressly 
prescribes  it.  It  not  only  would  encourage  litigation  by 
splitting  up  a  cause  and  trying  it  piecemeal,  but  would  re- 
sult in  endless  confusion  and  jarring  among  the  courts,  be 
neither  just  to  the  parties  nor  to  the  court  of  appeals,  and 
inimical  to  public  justice. 

For  this  reason  the  writ  of  error  should  be  dismissed,  and 
it  is  BO  ordered. 

Writ  of  error  diamisied, 

Mr.  Justice  Gabbert  not  sitting. 

ON  PETITION  FOE  BBHBARING. 

The  brief  of  plaintiff  in  error,  in  support  of  the  petition 
for  a  rehearing,  contains  a  stricture  of  our  action  in  dismiss- 
ing the  writ  upon  a  question  of  practice  which  was  not 
raised  at  the  original  hearing,  and  upon  which  counsel  were 
not  then  heard.  The  pertinency  and  force  of  the  adverse 
criticism  are  not  unappreciated,  and  for  this  reason,  as  well 
as  others,  we  have  given  counsel  ample  time  to  file  briefs  in 
which  to  embody  the  result  of  their  investigation.  This  they 
have  done,  and  while  their  efforts  have  not  affected  a  change 
in  our  former  conclusion,  they  have  led  to  a  modification  of 
the  original  opinion. 

In  that  opinion  it  was  said,  inter  alia,  that  a  review  was 
sought  by  plaintiff  in  error  of  an  inseparable  part  of  the 
decree,  which,  in  and  of  itself,  did  not  constitute  such  a  de- 
cision as  was  the  subject  of  examination  in  an  appellate  court ; 
but  upon  further  consideration  we  now  assume,  with  plain- 
tiff in  error,  ih&t  a  review  is  sought  of  the  entire  decree  as 
entered  below ;  hence  that  portion  of  the  opinion  pertaining 
to  the  inseparable  part  of  the  decree  is  withdrawn,  and: 
another  opinion,  modified  in  this  and  in  some  other  partiou- 
lars,  is  substituted  therefor. 
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It  is  iiQqueBtiona,bly  true,  as  counsel  contend,  that  at  the 
common  law  a  writ  of  error  is  a  writ  of  right.  That  it  is  not 
so  in  ihis  state  has  been  decided  in  the  case  of  People  v. 
Richmond,  16  Colo.  274.  If,  however,  it  be  conceded  tiiat 
with  us  it  is  a  writ  of  r^ht  when  the  statute  regolatiug  the 
writ  is  complied  with,  it  does  not  necessarily  follow  that  th4 
plaintiff  in  error  is  entitled  in  this  proceeding  to  maintain  it. 

The  case  of  Harding  v.  Larkin,  41  HI.  413,  is  cited  as 
authority  for  the  proposition  that,  under  the  practice  in  thig 
state,  a  plaintifE  may  prosecute  a  writ  of  error,  althoi^^h  the 
defendant  has  appealed  from  the  same  judgment ;  and  one  of 
these  proceedings  does  not  affect  the  other,  and  both  may 
progress  at  the  same  time.  Brennan  v.  State  Bank,  50  Pac. 
Rep.  1076,  holds  that  the  failure  of  an  appellee  in  the  court 
of  appeals  to  assign  cross-errors  does  not  oat  him  off  from  a 
right  to  a  subsequent  writ  of  error. 

In  addition  to  these  cases,  cited  by  plaintiff  in  error,  are 
the  cases  of  Page  et  al.  v.  People  ex  rel.,  99  lU.  418  and  Wiek 
life  V.  Buckman,  12  B.  Monroe,  424,  7  Enc.  PI.  &  Pr.  865. 
856,  holding  that  a  statute  similar  to  section  386  of  Mills' 
Code,  giving  to  defendant  in  error,  or  aj^Us^,  the  right  to 
file  eroes-errors,  was  permissive  only,  and  the  right  itself  cu- 
midative,  and  that  the  failure  to  exercise  it  does  not  take 
away  the  previously  existing  right  to  maintain  a  writ  of  error, 
after  a  determination  of  an  appeal  from,  or  writ  of  error  to, 
the  same  judgment  prosecuted  by  the  other  party.  But  this 
doctrine  is  by  no  means  authority  for  the  claim  of  plaintiff 
in  error  that  it  may  prosecntd  thit  writ.  The  ^cts  of  this 
case  do  not  call  for  a  definite  announcement  by  us  of  the 
consequences  of  a  failure  to  assign  cross-errors ;  for  the 
record  discloses  that  plaintiff  in  error  seeks  to  have  us  ex- 
iimine  and  determine  precisely  the  same  questions  that  were 
decided  by  the  court  of  appeals. 

That  this  is  so  seems  too  plain  for  argument.  For,  by  the 
decision  of  the  court  of  appeals,  the  entire  decree,  including 
the  part  to  which  plaintiff  in  error  now  objects,  was  affirmed. 
The  question  whether  the  defendant  should  be  absolutely 
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enjoined  from  permitting  anj  tailings  whatever  to  be  dis- 
chained  into  the  stream,  or  whether  its  only  doty  was  to  take 
all  reasonable  precautions  to  impound  the  tailings,  was  a 
question  presented  under  the  former  record,  was  then  passed 
upon,  and  was  necessarily  involved  in  the  affirmance.  In 
other  words,  an  affirmance  of  the  decree  in  its  entirety  was 
an  affirmance  of  all  its  parte. 

In  each  of  the  cases  cited  the  questions  determined  upon 
the  first  appeal,  or  writ  of  error,  were  entirely  different  from 
those  raised  on  the  second.  In  the  Harding  case  it  also 
appeared  that  in  actions  at  law  cross-errors  might  not  be 
assigned.  In  the  Page  case  the  court  says  that  if  the  ques- 
tion raised  on  tiie  second  writ  of  error  was  presented  when 
^e  record  was  before  the  reviewing  court  under  the  first 
writ,  it  cannot  be  again  considered.  In  the  Bfennan  case 
our  court  of  appeals  says :  "  Whatever  has  been  decided  by 
an  appellate  court  on  one  writ  of  error  cannot  be  re-examined 
on  a  subsequent  writ  brought  in  the  same  suit."  So  that 
where  it  is  ruled  that  a  determination  by  an  appellate  court 
of  on  appeal,  or  writ  of  error,  prosecuted  by  a  defendant 
does  not  preclude  the  plaintiff  from  prosecuting  a  subee- 
quent  writ  of  error  to  the  same  judgment,  this  means  that 
the  qnestiona  presented  under  the  second,  or  subsequent, 
writ  must  be  different  from  those  decided  under  the  for- 
mer proceeding.  The  same  questions  may  not  thus  be  re- 
examined. In  die  Brennan  case  particularly  the  court  takes 
occasion  to  reiterate  that  the  questions  raised  under  the  sec- 
ond writ  were  radically  different  from  those  decided  under 
the  former. 

Where  the  first  review  is  had,  and  the  cause  determined, 
in  one  appellate  court,  and  the  second  writ  of  error  is  sued 
out  from  another  appellate  tribunal,  the  rule,  of  course,  is 
the  same  as  if  both  proceedings  were  in  tide  same  appellate 
court. 

But  counsel  say  that  the  fact  that  the  court  of  appeals  has 
affirmed  this  judgment  is  dehori  the  record,  and,  further, 
that  this  writ  of  error  was  sued  out  before  the  defendant 
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perfected  ita  appe&L  Certaiolj,  they  are  not  eDtitled  to 
complain,  for  they,  themselves,  called  our  attention  to  this 
decision,  liled  in  this  court  their  hrief  used  in  the  court  of 
appeals,  and  asked  us  to  examine  the  record  in  that  court. 
Upon  this  request  we  did  so,  and  learned  that  precisely  the 
saiue  question  was  raised  and  decided  by  that  court  which 
we  are  here  asked  to  re-examine  in  an  independent  proceed- 
ing. 

That  this  writ  was  sued  out  before  the  appeal  was  taken 
we  deem  immaterial.  Counsel  did  not  indicate,  or  suggest, 
to  that  court,  so  far  as  we  are  advised,  that  this  writ  was 
pending  here,  involving  the  same  questions  as  the  appeid 
there.  Decision  there  was  first  had.  The  court  had  juris- 
diction, and  no  review  of  its  judgment  was  sought  by  plain- 
tiff. 

A  moment's  reflection  will  show  what  a  pervetsion  of  jus- 
tice it  would  be,  and  how  manifestly  imfair  to  both  courts, 
if  plaintiff  in  error  should  now  be  permitted  to  have  exam- 
ined and  decided  questions  upon  this  writ  which  it  permitted 
the  court  of  appeals  to  decide  without  suggesting  that,  in  an 
independent  proceeding  in  the  court  of  last  resort,  the  same 
questions  were  pending.  It  should  not  be  allowed  to  sit 
quietly  by,  and  speculate  upon  the  chance  of  obtaining  a 
favorable  decision  in  the  court  of  appeals,  and,  after  losing, 
have  a  second  examination,  in  an  entirely  independent  pro- 
ceeding, of  the  same  questions.  The  only  way  that  this 
court  has  jurisdiction  of  the  case,  if  at  all,  would  be  upon 
an  appeal  from  the  judgment  of  the  court  of  appeals,  or 
under  a  writ  of  error  sued  out  to  its  judgment  from  this 
court. 

The  original  opinion,  as  modified,  is  adhered  to,  and  the 
petition  for  rehearing  is  denied. 

Rehearing  denied. 

Mr.  Justice  Gabbert  not  sitting. 
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[No.  8$0».] 
Poole  v.  Lowe  bt  al. 

1.  NoTTCK — Kkdwledbk  wnica  will  pitt  oks  upoir  iNttaiRT. 

Oae  for  whose  beoeflt  an  unrecorded  deed  Is  given,  to  third  putieB  for 
bla  Mcurity  cannot  assert  a  superior  claim  to  the  premises  thus 
coDvefed  as  a^ost  one  who  acquires  an  interest  therein  without 
notice  of  the  rights  of  the  person  for  whose  benefit  such  deed  was 
given,  nor  la  knowledge  that  auoh  deed  is  given  for  the  Indemnitr 
of  the  grantees  in  such  deed  notice  of  the  rights  of  the  real  partj 
in  intereut,  nor  does  such  knowledge  put  the  party  obtaining  it  upon 
toquir^  as  to  who  the  real  party  In  Interest  may  be. 

S.    RlGBTS  AcqUIKED  BT  FORECLOSURB  UNDKB  AORBEU BUT. 

A  foi«c1oaure  of  a  deed  of  trust  under  tui  agreement  that  a  third  party 
shall  take  tJie  title  at  the  foreolosuie  sale  as  trustee  for  the  benefit 
of  the  holder  of  the  note  secured  by  sucli  deed  of  trust  and  othei-s 
interested  In  tlie  title,  and  thereafter  sell  the  same,  or  negiiUate  a 
loan  thet«ou.  Tests  the  title  in  such  trustee  subject  to  tlie  right  of 
the  holder  of  tbe  note,  to  bo  rep^d  from  such  property  the  amount 
represented  by  such  note  fur  which  such  holder  has  a  lien  relating 
back  to  the  deed  of  trust  under  which  such  title  was  acquired,  and 
as  to  others  Interested  in  the  title  such  trustee  holds  the  title  sub- 
ject to  such  tight  of  the  holder  of  the  note,  aod  likewise  subject  to 
any  liens  thereon  created  by  such  interested  parties. 

S.  Secdbiti — Subrogation  op  Creditor. 

When  a  debtor  has  given  security  to  his  surety  for  the  indemnity  of  the 
latter  only,  tlie  creditor  Is  entitled  to  the  benefit  of  the  same,  and 
n>&7t  by  proceedings  commenced  in  equity,  before  the  surety  has, 
in  good  faith,  surrendered  or  discharged  such  security,  subject  it 
to  the  payment  of  his  debt. 

4.  Samx. 

Where  security  ta  given  by  a  debtor  for  the  indemnity  of  his  surety 
only,  there  is  no  elemeut  of  trust  in  such  security  in  favor  of  the 
eredltocQDUlhehas  taken  propecstepstosubject  it  to  the  payment 
of  bis  claim.  And  until  the  creditor  has  taken  such  steps,  tlia 
■oret;  baa  a  right  to  release  any  such  security. 

Appeal  from  the  Dittriet  Court  of  Arapahoe  CouTUy. 

Mr.  A.  W.  Htu^,  for  appellatits. 

Messrs.  Doud  &  FowTJOt,  for  appellee. 
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Mb.  Jubtioe  Gabbbbt  deliveted  the  opinion  of  the  court. 

November  16, 1892,  John  M.  Berkej  &  Company  executed 
and  delivered  their  note,  payable  in  sixty  daya,  with  John 
C.  Montgomery  and  Donfdd  Fletcher  aa  goarantots  thereon, 
to  appellant  Poole.  By  deed  of  even  date,  the  makers  of 
thia  note  conveyed  to  the  guarantors  a  three-fourthB  interest 
in  certain  real  entate  which,  it  is  claimed  by  appellant,  was 
to  secure  the  payment  of  the  above  note,  while,  on  behalf  of 
appellee  Perkins,  it  is  contended  this  conveyance  was  only 
to  indemnify  the  guarantors.  This  conveyance  was  subject 
to  an  incumbrance  on  the  entire  property,  in  the  sum  of 
$4,000,  and  the  deed  so  recited,  except  that  it  specified  the 
amount  thereof  in  the  sum  of  $3,000,  which  was  the  prorate 
snare  on  the  interest  conveyed.  The  deed  did  not  show 
upon  its  face  that  it  was  given  as  security  for  any  purpose. 
March  4,  1893.  Berkey  &  Company  and  one  E.  C.  Gilman 
entered  into  an  agreement,  by  the  terms  of  which  it  was,  in 
effect,  provided  that  the  latter  should  purchase  the  nolo 
secured  by  the  incumbrance  mentioned  in  the  above  deed ; 
cause  the  deed  of  trust  securing  such  note  to  be  foreclosed, 
and  if  the  property  at  the  foreclosure  sale  did  not  sell  for  a 
sum  in  excess  of  a  specified  amount,  one  Holland  should 
become  the  purchaser,  as  trustee  for  the  parties  to  this  agree- 
ment, and  out  of  the  proceeds  of  a  sale  thereof,  Gtilman  was 
to  be  paid  a  sum  sufficient  to  discharge  the  note  by  him  so 
purchased,  and  the  remainder  paid  to  the  heirs  of  Brown, 
deceased,  who  were  the  owners  of  the  other  one-fourth  inter- 
est in  the  property,  or,  in  case  such  sale  was  not  made,  a 
loan  upon  the  property  was  to  be  effected  by  Berkey  &  Com- 
pany, Gilman  paid,  from  the  proceeds  thereof,  a  part  of  the 
amount  represented  by  such  note ;  the  property  conveyed 
by  Holland  to  Berkey  &  Company  and  by  them  a  one-fourth 
interest  conveyed  to  Gilman,  subject  to  this  new  incum* 
brance.  At  the  foreclosure  sale,  Holland  was  not  to  be  re- 
quired to  pay  any  money  to  either  of  the  parties  to  the 
agreement  or  the  heirs  of  Brown,  deceased,  but  that  they  and 
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the  administratrix  of  the  Brown  estate  should  receipt  for 
the  amount  respectively  due  each  froDi  such  sale,  so  that  the 
trustee  in  the  deed  of  trust  might  convey  to  Holland.  This 
^rreement  -was  never  recorded.  April  5, 1898,  the  deed  of 
trust  was  forecloeed,  and  the  property  purchased  hy  Holland 
under  the  above  agreement,  and  a  deed  executed  by  the 
trustee  to  him.  By  conveyance  from  Holland  and  one  from 
Montgomery  and  Fletcher,  the  recoid  title  to  the  premises 
became  vested  in  Lowe,  June  10, 1893,  who  executed  a  deed 
of  trust  to  Ferguson  for  the  use  of  appellee  Perkins,  to 
secure  the  latter  the  payment  of  a  note  representing  a  loan 
in  the  principal  sum  of  j|6,000.  Thereafter,  Lowe  recon- 
veyed  to  Montgomery  and  Fletcher  a  three-fourths  interest 
in  the  premises,  subject  to  this  incumbrance.  The  proceeds 
of  this  loan,  after  paying  the  amount  represented  by  ihe  note 
purchased  by  Gilman,  redeeming  from  tax  sales,  and  paying 
expenses,  were  divided  pro  rata  among  the  parties  iu  interest, 
Montgomery  and  Fletcher  receiving  three  fourths,  which 
was  applied  by  them  on  the  Poole  note. 

September  4,  1894,  appellant  commenced  his  action  to 
foreclose  the  deed  given  by  Berkey  &  Company  to  Mont- 
gomery aud  Fletcher,  averring  in  his  complaint  that  it  was 
given  as  security  for  the  payment  of  the  Berkey  &  Com- 
pany note.  To  this  action  Lowe,  Ferguson  and  Perkins, 
and,  also,  Montgomery  and  Fletcher,  were  made  parties 
defendant,  it  being  alleged  that  the  interest  of  the  three 
first  named  was  acquired  with  notice  that  tlie  deed  sought 
to  be  foreclosed  as  a  mortgt^e  was,  in  fact,  given  to  secure 
the  payment  of  this  note.  For  answer  the  defendants  Fer- 
guson and  Perkins,  firtt,  put  in  issue  these  allegations  of 
the  complaint ;  leeond,  alleged  that  on  the  date  the  loan  was 
made  by  Perkins  the  title  to  the  property,  as  shown  by  the 
records,  was  vested  in  Lowe,  free  of  incumbrance,  and  hav- 
ing no  knowledge  regarding  the  status  of  the  title  except  as 
it  appeared  of  record,  he  loaned  the  sum  of  |I6,000,  taking 
as  security  therefor  a  deed  of  trust  from  Lowe ;  third,  averred 
the  giving  of  the  deed  of  trust  named  in  the  deed  from 
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Berkey  &  Company  to  Montgomery  and  Fletcher ;  the  fore- 
closure thereof ;  the  purchase  by  Holland  as  trustee  under 
the  agreement  made  by  Berkey  &  Company  and  Gilman ; 
the  application  by  Berkey  to  PerkinB  for  a  loan  on  the  prem- 
ises standing  in  the  name  of  Holland ;  and  that,  at  the  re- 
quest of  the  parties  to  that  agreement  and  Montgomery  and 
Fletcher,  with  the  knowledge  and  consent  of  appellant,  Hol- 
land conveyed  to  Lowe,  with  the  intention  of  all  that  the 
latter  should  execute  a  deed  of  trust  for  the  benefit  of  Per- 
kins ;  the  subsequent  execution  and  delivery  of  such  instru- 
ment ;  the  lo8n  by  Perkins  upon  this  security ;  the  payment 
of  a  part  of  the  proceeds  thereof  to  Gilman ;  the  application 
of  a  portion  of  such  proceeds  upon  the  note  of  appellant, 
and  the  conveyance  of  Montgomery  and  Fletcher  to  Lowe, 
with  the  knowledge  and  consent  of  appellant. 

By  replication  the  af&rnmtive  averments  of  the  several 
defenses  were  put  in  issue.  On  the  trial  of  these  issnes, 
the  court  found  that  the  Berkey  &  Company  deed  was  exe- 
cuted and  delivered  to  Montgomery  and  Fletcher  as  security 
for  their  guaranty  of  the  former's  note ;  rendered  judgment 
against  the  parties  thereto  for  the  amount  due  thereon ;  Mb- 
rogated  appellant  to  the  rights  of  the  grantees  in  tlM  deed ; 
decreed  a  foreclosure  thereof,  and  adjudged  tiw  lien  of  appel- 
lant junior  to  that  of  the  deed  of  trust  ezcentAi  by  Lowe. 
The  correctness  of  this  finding  is  challenged  by  counsel  for 
appellant,  and  the  decree  of  the  corfrt,  adjudging  the  lien 
of  appellant  junior  to  that  of  appellee  Perkins,  is  assigned 
as  error. 

The  only  question  to  determine  it,  what  is  the  relative 
rank  of  these  liens  ?  The  court  made,  so  far  as  disclosed  by 
the  record,  but  the  one  special  finding  above  noted.  This 
finding  was  clearly  warranted  by  the  evidence,  and  if  it 
could  be  successfully  urged  that  it  was  not  sufficient  upon 
which  to  base  the  judgment,  in  sO  &ir  as  it  fixed  the  relative 
rank  of  the  respective  liens,  the  evidence  in  the  record  war- 
rants the  presumption  that  the  trial  court,  in  reachii^  its 
conclusion,  respecting  Aeie  liens,  further  found  that  Per- 
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kins'  knowledge  regarding  the  status  of  the  title  at  the  time 
he  made  the  loan,  was  limited  to  that  obtained  from  the 
records,  with  the  exception  that  his  agent,  Barnard,  who 
acted  for  him  in  negotiating  the  loan,  was  advised  that  the 
Montgomery  and  Fletcher  deed  was  held  by  them  for  their 
security;  that  the  records  disclosed  at  the  time  Lowe  deliv' 
ered  Ms  deed  of  trust  the  title  to  the  property  vested  in  him, 
free  and  clear  of  all  incumbrance ;  that  Perkins,  at  the  time 
of  making  the  loan,  had  no  notice,  either  actual  or  construc- 
tive, of  the  existence  of  the  agreement  made  by  Berkey  & 
Company  and  Gilman,  nor  the  rights  of  those  for  whom  Hol- 
land was  trustee ;  that  appellant  Poole  knew  this  loan  was 
being  negotiated ;  that  he  was  to  receive  his  pro  rata  share 
of  the  proceeds  thereof  in  excess  of  the  sum  necessary  to 
pay  the  amount  represented  by  the  note  purchased  by  Gil- 
man,  and  did  receive  such  share  with  knowledge  that  the 
property  had  been  pledged  therefor ;  that  Perkins  had  no 
notice  or  knowledge  whatever  of  Poole's  rights  or  claims ; 
that  from  the  status  of  the  record  title,  and  the  condition  of 
the  Montgomery  and  Fletcher  deed,  Poole  must  have  known 
that  Perkins  believed,  at  the  time  he  made  his  loan,  that  he 
waa  obtaining  a  first  lien  upon  the  property  as  security 
therefor,  and  gave  him  no  notice  whatever  of  his  claim  or 
rights  in  the  premises. 

Counsel  for  appellant  urges  in  ai^ument  that  the  fore- 
closure sale  under  the  deed  of  trust  mentioned  in  the  deed, 
through  which  appellant  claims  his  rights,  was  not  in  good 
faith ;  that  this  sale,  l^  reason  of  the  agreement  between 
Berkey  &  Company  and  Gilman,  resulted  in  a  cancellation  of 
the  lien  of  this  deed  of  trust,  and  vested  the  title  to  the 
property  in  Holland  as  the  trustee  of  Berkey  &  Company, 
free  and  clear  of  this  lien  ;  and  that  the  sale  was  void,  be- 
cause there  was  no  consideration  therefor.  There  is  nothing 
in  the  record  from  which  it  can  be  inferred  that  any  of  the 
parties  to  this  agreement  were  acting  in  bad  faith,  or  thereby 
intended  to  perpetrate  a  fraud.  Except  for  this  agreement, 
the  purchaser  at  the  foreclosure  sale  would  have  taken  title 
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free  of  any  equities  in  favor  of  those  whose  rights  were  janioi 
to  those  represented  by  such  deed  of  trust.  The  conaideia- 
tion  for  the  sale  was  the  cancellation  of  the  note  secured  by 
this  deed  of  traat,  and  such  sale,  by  virtue  of  the  agreement, 
vested  in  Holland  the  title  to  the  property  as  the  trustee  for 
Oilman  and  Berkey  &  Company,  the  interest  of  the  latter 
being  subject  to  the  rights  of  Montgomery  and  Fletcher  by 
virtue  of  their  deed,  which  equities  of  Eerkey  &  Company 
and  Montgomery  and  Fletcher  would  be  subject  to  any  liens 
then  in  existence  against  them,  as  to  those  having  notice  or 
knowledge  thereof ;  that  all  these  rights  were  subject  to  that 
of  Gilman,  to  be  repaid  from  the  property  the  amount  repre- 
sented by  the  note  secured  by  the  deed  of  trust,  and  for  this 
he  had  a  lien  which  related  back  to  the  conveyance  through 
which  such  lien  was  acquired.  Appellant  was  bound  to 
know  the  status  of  the  record  title  to  the  premises  in  which 
he  claimed  an  interest.  This  record  did  not  disclose  that  he 
had  any  interest  whatever.  Perkins  had  no  knowledge  re- 
specting this  title,  except  as  above  noted ;  no  notice  of  Poole's 
claims.  The  latter  knew  a  loan  was  being  negotiated  upon 
the  property,  of  which  he  was  to  receive  a  part  of  the  pro- 
ceeds, yet  took  no  steps  to  advise  Perkins  of  his  interest 
therein.  The  money  thus  loaned  was,  in  part,  used  to  dis- 
chaige  a  lien  acquired  through  a  deed  of  trust  which,  by  the 
very  terms  of  the  deed  under  which  appellant  asserts  his 
claim,  was  prior  to  his ;  and  of  the  remainder  of  the  proceeds 
of  this  loan,  he  has  received  hia  pro  rata  share.  Perkins 
knew  nothing  of  the  agreement  under  which  HoUwid  ac- 
quired title,  or  the  rights  of  those  for  whom  he  was  trustee ; 
and  therefore,  as  to  him,  the  absolute  title  to  the  premises 
was  vested  in  Holland,  and  by  conveyance  from  him,  in 
Lowe  ;  and  appellant  is  now  estopped  from  asserting  a  right 
superior  to  that  of  Perkins,  regardless  of  the  purpose  for 
which  the  deed  was  given  under  which  he  now  makes  claim. 
There  is  not  an  equity  in  favor  of  appellant  in  addition  to 
those  recognized  by  the  trial  court,  and  under  the  &cta  as 
disclosed  by  ihe  record,  he  cannot  be  heard  to  complain  of 


b,  Google 


1898.]  Pooij:  v.  Lowe.  481 

an  i^reement  of  which  he  has  had  the  full  benefit,  that  pre- 
serred  for  him  an  equity  in  the  property,  and  without  which 
his  right  in  the  premises  would  have  ceased  to  exist  after 
the  deed  of  trust  foreclosure. 

The  one  special  finding  of  the  trial  court  above  noticed, 
in  couneotion  with  the  facts  as  shown  by  the  record,  that 
this  action  was  not  commenced  until  after  tiie  deed  of  trust 
securing  the  Perkins  loan  was  executed,  delivered  and  re- 
corded, and  after  the  conveyance  by  Montgomery  and  Fletcher 
to  the  party  executing  this  instrument,  was  sufficient  for 
tJie  trial  court  to  base  its  judgment  upon  respecting  these 
liens. 

When  a  debtor  has  given  security  to  his  surety  for  the 
indemnity  of  the  latter  only,  the  creditor  is  entitled  to  the 
benefit  of  the  same,  and  may,  by  proceedings  commenced  in 
equity,  before  the  surety  has,  in  good  faith,  surrendered  or 
discharged  such  security,  subject  it  to  the  payment  of  his 
debt.  Rankin  et  al.  v.  WiUey  et  al.,  17  Iowa,  463 ;  Jones  v. 
Qainnipiac  Bank,  29  Conn.  25.  In  such  case  the  right  of 
the  creditor  is  derived  through  and  not  independent  of,  the 
surety,  and  the  creditor  seeking  to  enforce  his  claim  gainst 
the  surety,  is  in  equity  entitled  to  subject  to  the  payment  of 
his  debt  security  then  subsisting  for  the  personal  indemnity 
of  the  surety  to  the  same  extent  the  latter  would  bad  he  dis- 
charged the  debt.  There  is  no  element  of  trust  in  a  security 
of  this  character  in  favor  of  the  creditor  until  he  takes  steps, 
by  an  appropriate  action,  to  subject  it  to  the  payment  of  his 
claim ;  such  a  security  is  not,  by  its  own  vigor,  devoted  or 
appropriated  to  the  pa3rment  of  the  debt,  but  only  to  the 
indemnity  of  the  surety  in  the  event  he  should  sustain  loss 
by  reason  of  his  guaranty  of  the  principal  debt ;  and  as  courts 
enforce  contracts,  or  give  redress  for  violation  of  them,  as 
made  Iqr  the  parties,  and  cannot  by  construction,  enlarge 
them  beyond  their  fair  intent  and  meaning,  it  follows  that 
in  subrenting  the  creditor  to  the  surety's  place  as  to  any 
security  given  him,  the  rights  of  the  former,  in  such  secur- 
ity, will  be  limited  to  that  existing  in  favor  of  the  surety  at 
Vol.  XXIV — 31 
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the  time  action  is  commenced  against  him  to  recover  the 
debt,  and  subject  to  the  payment  thereof  the  security  by  him 
then  held  aa  indemnity  against  loss  on  account  of  his  surety- 
ship. Appellant  having  accepted  Montgomery  and  Fletcher 
as  guarantors  on  the  note,  bad  no  claim  upon  them  to  pro- 
cure further  security  for  him ;  nor  was  it  any  concern  of  his 
that  they  did  or  did  not  indemnify  themselves  against  a  debt 
for  the  payment  of  which  they  were  only  guarantors.  Such 
an  arrangement  was  the  subject  of  contract  between  the  prin- 
cipal debtors  and  themselves,  and  having  the  right  to  so  eon- 
tract,  they  had  the  right,  prior  to  the  time  when  appellant 
had  taken  appropriate  steps  to  enforce  his  claim  against  them, 
and  subject  to  the  payment  thereof  the  security  by  them  so 
held,  to  release  any  security  taken  by  them  for  their  indem- 
nity only ;  and  in  this  case  the  deed  to  them,  being  for  their 
personal  security,  and  they  by  their  deed  to  Lowe,  executed, 
delivered  and  recorded  prior  to  the  time  appellant  commenced 
this  action,  having  given  appellee  Perkins  a  lien  superior  to 
theirs,  and  the  rights  of  appellant  to  the  security  in  question 
being  derived  through  and  not  independent  of  them,  and 
limited  in  extent  to  their  rights  therein,  he  is  exactly  in  the 
same  position  the  guarantors  would  have  been  had  they  ptud 
the  note,  and  were  seeking  to  reimburse  themselves  from 
this  security. 

The  decree  of  the  district  court,  adjudging  the  lien  of  ap- 
pellant junior  to  that  of  appellee  Perkins,  was  right,  and  the 
judgment  is,  therefore,  affirmed. 
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[ire.  8606.] 
Dickinson  v.  Fbebd. 

Peactici— Adtamcino  Caubeb. 

An  applicaUou  to  advance  s  cause  to  tlie  head  ol  the  oiilendar  in  the 
■npreme  court  will  not  be  oonsidered  until  the  abRtraot  and  ail  the 
briefs  have  been  flled  in  ocoordanoe  with  the  mle  of  oourt,  and 
the  oaae  !■  ready  for  submiBalon. 

Appeal  from  the  County  Court  of  Lincoln  CowUy. 
Application  to  advanet, 

Mr.  T.  J.  Edwabds,  for  appellant. 

Messrs.  Wells,  Taylor  &  Taylob,  for  appellee. 

Peb  Cubiam.  This  is  a  contested  election  case  coining 
up  by  appeal  from  the  county  court  of  Lincoln  county.  An 
application  haa  been  made  by  the  conteetor  to  advance  the 
cause  to  the  head  of  the  calendar,  aa  provided  by  sec.  1677 
Mills'  Ann.  Stats.  (Session  Laws,  1885,  p.  198,  section  17). 
Neither  the  abstract  of  the  record  nor  any  briefs  have  been 
filed. 

It  is  the  established  practice  of  this  court  where,  as  a  mat- 
ter of  right,  or  for  good  cause  shown,  a  cause  may  be  ad- 
vanced, not  to  entertain  an  application  therefor  until  the 
abstract  and  all  the  briefs  have  been  filed  in  accordance  with 
the  rule  of  court,  and  the  case  is  ready  for  submission.  The 
present  application,  therefore,  is  premature ;  and  it  is  de- 
nied, with  leave  to  I'enew  when  die  case  is  ready  for  submis- 
sion under  the  practice  and  rules  of  this  court. 

Application  denied. 
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[No.  86S1.I 
Sellbbs  v.  Floyd  bt  al. 

1,  BxKccnow  Salk. 

The  eSect  of  a  sale  of  laod  od  execution  Is  to  destroy  all  Hens  which 
are  subHequent  to  the  lien  of  the  Judgment  upon  which  the  execu- 
tion waa  issued,  or  that  which  It  was  used  to  enforce. 

a.  Hebbkb. 

The  pQi-chase  of  a  prior  charge  or  inoambrance  upon  proper^,  bj  one 
who  otaims  the  ownership  in  fee,  does  not  In  equity  merge  suoh 
charge  or  inonmbnuice.  Where  the  legal  ownership  of  the  land 
and  the  ahBoIut«  ownership  of  tlie  incumbrance  become  rested  In 
tlie  same  person,  the  intention  governs  the  merger  in  equity.  U 
the  intention  ia  expressed,  it  controls;  if  not  expressed,  it  will  ho 
presamed  from  what  appears  to  be  the  party's  best  Interests;  if 
his  interests  require  the  incumbrance  to  be  kept  alive  bis  iDteoUon 
to  do  so  will  be  Inferred. 

Error  to  Court  of  Appeals. 

Mr.  Geobqb  S.  Adams  and  Messrs.  GAi{pENTE&  &  Mo- 
BiKD,  for  plaintiff  in  error. 

Mr.  J.  R,  Zdvbe  and  Mr.  H.  C.  Hendebson,  for  defend* 
ant  in  error. 

Mb.  JnsTiOB  Goddabd  delivered  the  opinion  of  the  court. 

This  is  an  action  to  quiet  title,  and  was  originally  hrought 
in  the  district  court  of  Boulder  county  by  the  plaintiff  in 
error,  against  the  defendants  in  error,  and  resulted  in  a  judg- 
ment in  his  favor.  Upon  appeal  to  the  court  of  appeals  this 
judgment  was  reversed.  To  this  judgment  of  the  court  of 
appeals  Sellers  prosecutes  this  writ  of  error. 

The  case  was  tried  upon  an  agreed  statement  of  facts,  from 
which  it  appears  that  the  Empress  lode  mining  claim  origi- 
nally belonged  to  one  Samuel  H.  Cochran,  and  was,  on  Feb- 
ruary 2, 1891,  conveyed  by  him  to  The  Boston  &  Colorado 
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Gold  &  Silver  Mining  Company,  together  with  other  prop- 
erty. 

On  Febnuuy  6, 1893,  John  A.  Sellers  recovered  a  judg- 
ment against  Cochran  and  The  Boston  &  Colorado  Gold  & 
Silver  Mining  Company,  and  filed  a  transcript  of  said  judg- 
ment in  the  office  of  the  clerk  and  recorder  of  Boulder  county 
on  October  Id,  1893 ;  that  a  writ  of  attachment  was  issued 
in  the  action,  and  levied  on  the  Empress  lode  on  August  19, 
1892. 

On  April  29, 1893,  Elson  H.  Bishop  recovered  a  judgment 
against  Cochran  and  the  company,  and  filed  a  transcript  of 
said  judgment  in  the  office  of  the  clerfe  and  recorder  of  Boulder 
county  on  May  1, 1893. 

On  January  27, 1894,  upon  an  execution  issued  upon  the 
Sellers'  judgment,  the  Empress  lode,  tc^ther  with  other 
property,  was  sold  by  the  sheriff  and  bid  in  by  Sellers  for 
the  amount  of  his  judgment,  and  a  certificate  of  purchase 
issued  to  him. 

On  July  28, 1894,  Bishop  caused  an  executaon  to  be  issued 
upon  hifl  judgment,  and  effected  a  redemption  of  the  prop- 
erty from  the  sale  to  Sellers ;  imd  on  August  22, 1894,  on 
this  execution,  the  property  was  sold  to  Bishop  for  the 
amount  of  the  redemption  money  he  had  paid.  Thereafter 
Bishop  assigned  the  certificate  of  purchase  to  Sellers,  and 
thereupon  the  sheriff  executed  and  delivered  to  him  a  deed 
of  the  property. 

On  April  20, 1892,  one  Margaret  Sargent  commenced  an 
action  E^ainst  Cochran  and  the  company,  and  caused  an  at- 
tachment to  be  levied  upon  the  interest  of  Cochran  and  the 
company  in  the  Empress  lode,  and  thereafter  assigned  her 
claim  to  Floyd,  who  was  substituted  as  plaintiff. 

On  October  8, 1892,  Floyd  recovered  a  personal  judgment- 
i^ainst  the  company  and  a  judgment  gainst  Cochran's  inter- 
est in  tlie  attached  property.  On  April  22, 1893,  upon  an 
execution  issued  upon  this  judgment,  the  property  was  sold 
to  Floyd  and  a  certificate  of  purchase  issued  to  him  therefor. 
On  October  21, 1893,  Cochran  paid  to  the  sheriff  the  money 
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necessary  to  redeem  the  property  from  this  sale,  and  received 
a  certificate  of  redemption  in  due  form.  On  January  23, 1894, 
the  sheriff  executed  a  deed  for  the  property  to  Floyd,  pursu- 
ant to  the  sale  to  him  and  hia  certificate  of  purchase. 

On  July  6, 1892,  Whitney  &  Metcalf  commenced  an  action 
against  Cochran  and  the  company,  and  caused  an  attachment 
to  be  levied  upon  the  property ;  and  on  October  8, 1892, 
they  recovered  a  judgment  sustaining  the  attachment,  and 
for  $198.25  and  costs.  On  November  20, 1894,  tor  a  valua- 
ble consideration,  they  sold  and  assigned  this  judgment  to 
Floyd. 

On  August  26, 1892,  Floyd  recovered  a  judgment  against 
the  company  for  $682  and  costs.  On  August  29, 1892,  lie 
filed  a  transcript  of  said  judgment  in  the  office  of  the  clerk 
and  recorder  of  Boulder  county. 

On  October  10,  1892,  Floyd  recovered  a  judgment  against 
the  company  for  $281.50  and  costs ;  and  on  October  12, 1892, 
he  filed  a  transcript  of  said  judgment  in  the  office  of  the 
clerk  and  recorder  of  Boulder  county. 

On  March  18,  1892,  the  First  National  Bank  of  Boulder 
Gonunenced  an  action  against  the  company  and  Cochran,  and 
had  a  writ  of  attachment  issued  therein  and  levied  upon  the 
property  in  controversy.  On  July  30,  1892,  a  judgment 
was  rendered  therein,  sustaining  said  attachment,  and  for 
$712.08  and  coste.  Tliat  immediately  after  the  rendition  of 
said  judgment,  the  First  National  Bank,  for  a  valuable  con- 
sideration, sold  and  assigned  said  judgment  to  Floyd. 

Floyd  had  executions  issued  upon  the  four  judgments  last 
named ;  placed  them  in  the  hands  of  the  sheriff  of  Boulder 
county  for  satisfaction,  by  sale  of  the  property  in  controversy. 
On  December  8,  1894,  after  levying  upon  and  duly  advertis- 
ing said  property  for  sale  thereunder,  he  sold  the  property 
to  Floyd  for  $2,239.85,  and  issued  to  him  certificates  of  sale 
therefor. 

Id  its  able  and  elaborate  opinion,  reversing  the  judgment 
of  tJie  district  court  (^Floyd  v.  Sellert,  7  Colo.  Ct.  App.  498), 
the  court  of  appeals  correctly  announce  the  lav  applicable  to 
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the  facts  in  tlie  case.  There  are,  however,  some  objections 
ui^d  before  us,  that  require  a  brief  notice.  The  plaintiff 
in  error  relies  upon  the  title  he  derived  through  the  sale  of 
the  property  under  the  Bishop  judgment,  which,  under  the 
facts  as  they  appear  from  the  foregoing  statement,  was  sub- 
ordinate only  to  the  liens  that  attached  'prior  to  the  lieu 
acquired  in  the  Sellers  case ;  since,  as  the  court  of  appesL« 
well  say: 

"  The  effect  of  a  sale  of  land  on  execution  is  to  destroy 
all  liens  which  are  subsequent  to  the  lien  of  the  ju^ment 
upon  which  the  execution  was  issued,  or  that  which  it  was 
used  to  enforce." 

Our  attention  is  called  to  the  fact  that  the  learned  writer 
of  the  opinion  overlooked  the  recital  in  the  agreed  statement, 
of  the  time  of  the  levy  of  the  attachment  in  the  Sellers  suit, 
and  thereby  gives  to  two  of  the  Floyd  judgments  a  priority 
to  which  they  are  not  entitled.  While  it  is  true,  as  stated 
in  the  opinion,  that  there  is  nothing  in  the  complaint  to 
show  that  Sellera  had  any  lien  upon  the  property  prior  to 
tbe  recovery  of  his  judgment  on  February  6,  1893,  yet  it 
does  appear  in  the  ^reed  statement  that  an  attachment  was 
levied  on  August  19,  1892.  This  statement  was  perhaps 
inadmiseiUe  under  the  complaint,  yet  it  being  a  conceded 
fact,  and  upon  amendment  of  the  complaint  might  be  admis- 
sible on  a  subsequent  trial,  we  will  regard  it  as  properly  in 
evidence,  and  determine  its  effect  upon  the  liens  created  by 
the  two  judgments  recovered  by  Floyd  in  his  own  name, 
transcripts  of  which  were  filed  in  the  ofBce  of  the  clerk  and 
recorder  on  August  29, 1892,  and  October  12, 1892.  It  being 
conceded  that  tbe  lien  of  the  attachment  in  the  Sellers  case 
antedated  these  judgments,  it  follows  that  the  liens  created 
thereby  were  extinguished  by  tbe  sale  under  that  judgment. 
Yet,  notwithstanding  Uiis  result,  the  agreed  statement  dis- 
closes three  other  liens  held  by  Floyd  that  antedate  the  lien 
through  which  plaintiff's  title  was  derived ;  to  wit :  the  judg- 
ment he  recovered  on  April  8, 1892,  on  tbe  Margaret  Sar- 
gent  claim,  the  Whitney  &   Metcalf  judgment,  and   the 
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judgiaent  he  acquired  from  the  First  National  Bank.  It  is 
claimed  that  the  first  of  these  liens  was  extinguished,  and 
that  the  sheri£f  s  deed  issued  to  Floyd  in  pursuance  of  a 
sale  thereunder  was  avoided  by  tiie  redemption,  by  Cochran, 
of  the  property  from  this  sale,  on  October  21,  1893;  and 
the  court  of  appeals  so  held  in  Floyd  v.  /Sellers,  7  Colo.  Ct. 
App.  491,  which  case  is  also  before  us,  and  was  argued  and 
submitted  with  the  case  now  under  consideration. 

However  this  may  be,  this  question  has  ceased  to  be  of 
any  controlling  effect  in  the  case,  since,  as  we  have  seen, 
there  are  the  First  National  Bank  and  the  Whitney  &  Met- 
calf  judgments,  which  constituted  liens  upon  the  property 
prior  and  paramount  to  the  attachment  lien  acquired  by 
Sellers ;  and  upon  which  judgments,  executions  were  issued, 
the  property  sold  thereunder  to  Floyd  on  December  8, 1894, 
and  certificates  of  purchase  issued  to  him  therefor. 

The  court  of  appeals  was  of  the  opinion  that  the  Whitney 
&  Metcalf  judgment  was  not  entitled  to  consideration  in 
this  case  because  it  was  purchased  by  Floyd  after  the  suit 
was  brought.  While  it  is  true  that  the  suit  was  commenced 
on  November  5, 1894,  and  the  judgment  did  not  become  the 
property  of  Floyd  until  November  20,  1894,  the  record  dis- 
closes that  on  January  19, 1895,  by  stipulation  of  counsel, 
Floyd  was  permitted  to  amend  his  cross-bill  setting  up  his 
ownership  of  this  judgment,  the  issue  of  an  execution  there- 
on, and  a  sale  of  the  property  to  him  thereunder  on  Decem- 
ber 8, 1894 ;  to  which  amendment,  or  supplemental  pleading, 
the  plaintiff  filed  his  answer  on  January  21, 1895;  and,  as 
shown  in  the  stipulated  facts,  this  was  one  of  the  issues  sub- 
mitted to  the  trial  court. 

It  is  further  contended,  that  by  his  purchase  and  acquisi- 
tion of  tilJe  under  the  ju%ment  in  the  Sargent  case,  the 
otlier  liens  that  Floyd  then  held  became  merged  and  extin- 
guished. This  claim  is  untenable  for  two  reasons;  First, 
the  property  sold  under  the  Sargent  judgment  remained  sub- 
ject to  redemption  by  the  owner,  and  might  or  might  not 
ripen  into  a  superior  title,  into   which  other  liens  might 
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merge ;  second,  because  the  purchase  of  a  prior  charge  or  in- 
cumbrance upon  property,  by  one  who  claims  the  ownership 
in  fee,  does  not  in  equity  merge  such  charge  or  incumbrance. 
As  was  said  in  Vaughn  v.  Com.  Con.  M.  Co.,  21  Colo.  54: 

"Wbere  the  legal  owneiship  of  the  land  and  tiie  absolute 
ownership  of  the  incumbrance  become  vested  in  the  same 
person,  the  intention  governs  the  mei^r  in  equity.  If  this 
intention  has  been  expressed,  it  controls ;  in  the  absence  of 
such  an  expression,  the  intention  will  be  presumed  from 
what  appear  to  be  the  best  interests  of  the  party,  as  shown 
by  the  circumstances ;  if  his  interests  reqaire  the  incum- 
brance to  be  kept  alive,  his  intention  to  do  so  will  be  in- 
ferred." 

It  is  evident  that  the  very  purpose  for  which  Floyd  p»ir^ 
chased  these  other  and  prior  liens  was  to  preserve  and  keep 
them  alive,  so  that,  in  case  the  title  acquired  by  his  purchase 
under  the  Sargent  judgment  was  defeated,  he  might  avail 
himself  of  these  liens  to  acquire  title  to  the  property. 

From  the  conceded  facta  in  this  record,  it  is  manifest  that 
Floyd  has  become  vested  with  the  title  to  the  property  in 
question.  The  judgment  of  the  court  of  appeals  is  therefore 
affirmed,  and  the  cause  remanded,  witli  instructions  to  that 
court  to  direct  the  court  below  to  enter  a  decree  quieting 
such  title  in  him. 

Affirmed. 


[No.  S&62.] 
Floyd  v.  Cochban. 

1.  ISBDse  SSTTUD  in  Fobmbh  Cask. 

Tbe  fiaueB  involved  ia  this  cue  were  detennlnad  In  the  cumoI  Sellertc. 
Floj/d,  ante,  p.  484,  and  the  court  daclines  to  consider  the  merit*  of 
the  cue. 

2.  PaAcncB— Duty  of  Court, 

Tlie  duty  o(  the  court  it  to  decide  actual  controversies,  by  a  judgment 
that  can  be  carried  Into  effect,  and  not  to  give  opinions  upon  ab- 
stract propositions,  or  to  declare  priDCipIea  or  rules  of  law  wbioh 
eaDDot  affect  the  matter  In  Issue  before  it. 
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Hrror  to  Court  o/Appeal$. 

Mr.  J.  E.  ZuvnB  and  Mr.  H.  C.  Hbndbbsok,  for  plain- 
tiff in  error. 

Mr.  Qeobgb  S.  Adams  and  Messrs.  Carpbntbb  &  Mc- 
BiRD,  for  defendant  in  error. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  conrt. 

This  case  InvolTeB  the  validity  of  one  of  the  deeds  through 
which  Floyd,  the  plaintiff  in  error,  claimed  title  to  the  Em- 
preas  lode  mining  claim,  which  was  issued  in  pursuance  of  a 
sale  of  the  property  under  the  Margaret  Sargent  judgment 
referred  to  in  Sellert  v.  Floyd,  ante,  p.  484,  and  presents  the 
question  of  the  right  of  Cochran  to  redeem  the  property  from 
that  sale.  In  that  case  we  determined  the  rights  of  the  par- 
ties to  the  property,  and  held  that  the  title  thereto  had  hecome 
vested  in  llloyd  through  and  by  virtue  of  certain  other  exe- 
cution sales.  The  question  involved  in  this  case,  therefore, 
is  no  longer  of  any  practical  importance,  and  any  judgment 
that  might  be  rendered  upon  this  writ  of  error  would  in  no 
way  affect  the  right  or  title  of  the  parties  to  the  property  in 
controversy.  In  such  circumstances  we  must  decline  to  con- 
sider the  merits  of  the  question.  As  was  said  in  M^  v. 
Qrem,  159  U.  S.  651 : 

"  The  duty  of  this  court,  as  of  every  other  judicial  tribn- 
nal,  is  to  decide  actual  controversies  by  a  judgment  which  can 
be  carried  into  effect,  and  not  to  give  opinions  upon  moot 
questions  or  abstract  propositions,  or  to  declare  principles  or 
rules  of  law  which  cannot  affect  the  matter  in  issue  in  the 
case  before  it." 

The  writ  of  error  will  therefore  be  dismksed. 

Writ  diamitted. 
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[No.  8671.] 

Thb  Sterling  No.  2  Ditch  Co.  v.  Thb  Ilitf  &  Plattb 

Valley  Ditch  Co. 

1.  Pbacticb — Calliho  in  Judob  fbom  otheb  Dibtbiot. 

Under  the  general  lavs  of  this  state,  a  Judge  of  one  district  may  at  any 
time,  and  for  any  purpose  which  saems  proper  to  Mm,  call  In  another 
judge  front  another  district  to  try  any  cause  or  proceeding  pending 
In  his  court,  whether  it  bean  ordinary  action  orapeclal  proceeding. 

2.  SAMB— COHFLICTIMO  EriDBMCB. 

Although  the  evidence  Is  conflicting,  if  there  be  snfBoient  legal  OTldence 
In  the  record  to  susti^n  the  findings  and  judgment,  a  revenal  will 
not  be  had.  The  record  examined  and  the  fludings  of  the  lower 
court  sustained. 

Appeal  from  the  Dittrict  Court  of  Logan  County, 

Mr.  W.  E.  Crissman,  for  appellant. 

Mr.  C.  H.  Brierly,  for  appellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

This  is  a  controversy  between  two  ditch  companieB  situ- 
iiate  in  water  district  No.  64  in  what  is  now  Logan,  but 
formerly  was  Weld  county,  concerning  their  priority  of 
right  to  the  use  of  water  for  irrigation.  The  record  shows 
tJiat  in  1887  proceedings  were  instituted,  under  the  irriga- 
tion statutes  of  1879  and  1881,  for  an  adjudication  of  the 
priority  of  right  to  the  use  of  water  for  irrigation  in  that  db- 
trict.  During  that  year  the  district  court,  then  having  juris- 
diction, referred  the  matter  to  C  A.  Bennett,  who  proceeded, 
under  the  statute,  to  take  testimony,  and  filed  the  same  in 
the  district  court. 

During  the  year  1894,  additional  testimony  was  taken  by 
tlie  ju<^e  of  the  district  court,  in  open  court,  and  on  Novem- 
ber 15,  of  that  year  a  final  decree  was  entered  whereby 
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there  was  awarded  to  the  appellee  company  priority  No.  9, 
dating  hack  to  July  10, 1884 ;  and  to  the  appellant  company 
priority  No.  10,  the  latter  appropriation  being  five  days  later 
in  point  of  time. 

Thereafter,  and  in  the  month  of  Jnly,  1895,  the  appellant 
company  made  application  to  the  district  court  under  sec- 
tion 1788,  Gen.  Stats.  1883  (1  Mills'  Ann.  Stata.  sec.  2425), 
for  a  reargument  and  review  of  the  decree  of  1894,  upon 
additional  evidence.  The  court  granted  the  rehearing,  and 
permitted  the  appellant  to  introduce  fmther  testimony  in 
support  of  its  claim.  The  appellee  company  made  an  appli- 
cation (which  in  the  record  is  denominated  a  motion  for  a 
change  of  venue),  supporting  the  same  by  affidavit,  to  the 
effect  that  the  then  presiding  judge  of  the  district  court  had 
theretofore  been  retained  by,  and  acted  as  counsel  for,  the 
appellant  company  in  the  former  adjudication  of  the  same 
controversy.  As  the  record  recites,  the  application  for  change 
of  venue  was  granted,  but,  as  further  appears,  by  express 
recital,  and  more  accurately,  the  presiding  judge  refused  to 
proceed  with  the  hearing  himself,  and  called  in  a  judge  from 
another  district  for  that  purpose. 

The  judge,  so  called  in,  presided  at  the  trial  upon  this 
review,  at  which  both  the  testimony  introduced  before  the 
referee  and  that  theretofore  beard  before  the  judge  in  open 
court,  were  offered  and  received,  and  after  hearing  additional 
evidence  of  appellant,  the  court  made  findings  of  fact  and 
entered  a  decree  in  all  respects  adopting  the  former  findings, 
and  affirming  the  decree  of  1894  in  all  its  provisions. 

From  this  judgment  the  unsuccessful  party  has  appealed 
to  this  court,  and  assigns  and  argues  only  two  alleged  errors 
of  the  trial  court :  Jirtt,  that  the  district  court  of  Logan  county 
erred  in  calling  in  a  judge  of  another  district  to  hear  and 
determine  the  matter ;  tecond,  that  the  findings  of  fact  are 
not  supported  by  the  evidence,  and  the  decree  is  not  war- 
ranted thereby. 

1.  The  appellant  contends,  since  this  is  a  special  proceed- 
ing, that  none  of  the  code  provisions  relating  to  practice  and 
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procedure  are  applicable.  The  point  made  is  that  the  dis- 
trict court  of  Logan  county  had  no  authority  under  the  spe- 
cial statute  to  call  in  the  judge  of  another  district  to  preside 
and  try  the  case,  but  that  it  was  the  duty  of  the  duly  elected 
judge  of  said  court  to  preside  and  hear  the  case,  notwith- 
standing he  had  been  counsel  of  one  of  the  parties  in  the 
same  controversy. 

Whether  the  code  pro\'J8ion  with  reference  to  changes  of 
venue  is  applicable  or  not,  the  action  of  the  district  court  in 
calling  in  another  judge  was  eminently  proper.  He  had  been 
of  counsel  for  the  appellant  company  in  the  very  matter 
which  was  being  litigated  in  his  court,  and  it  was  his  duty, 
even  in  the  absence  of  an  application  by  the  appellee  there- 
for, voluntarily  to  refrain  from  participating  in  the  hearing, 
and  of  his  own  motion  to  call  in  a  judge  from  another  dis- 
trict. He  was  disqualified  to  try  these  issues ;  and  under 
tbe  general  laws  of  this  state  a  judge  of  one  distrieC  may,  at 
any  time,  and  for  any  purpose  which  seems  proper  to  him, 
call  in  another  judge  from  another  district  to  try  any  cause 
or  proceeding  pending  in  his  court,  whether  it  be  an  ordinary 
action  or  a  special  proceeding.  Session  Laws,  1891,  p.  141 
(3  Mills'  Ann.  Stats,  sec.  1038). 

2.  Whether  we  invoke  the  general  rule  that  prevails  in 
this  court  that,  notwithstanding  a  conflict  in  the  evidence, 
if  there  be  sufiBcient  legal  evidence  in  the  record  to  sustain 
the  findings  and  judgment,  a  reversal  will  not  be  had ;  or 
whether,  at  the  appellant's  request,  we  examine  all  of  the 
evidence  embodied  in  this  record,  and  sift  and  weigh  it  for 
the  purpose  of  determining  on  which  side  it  preponderates ; 
— the  result  in  either  case  is  the  same.  We  have  gone  through 
this  entire  record,  and  examined  the  e^idence  taken  by  the 
referee,  that  heard  by  the  district  court  in  1894,  and  also  the 
testimony  introduced  upon  the  last  hearing,  and  we  see  no 
reason  for  disturbing  the  conclusion  which  has  been  reached 
by  two  different  district  judges  upon  two  separate  occasions. 
As  was  said  by  the  learned  district  judge  before  whom  this 
review  was  had,  the  additional,  or  new,  evidence  produced 
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for  the  first  time  npon  the  rehearing  was  chiefly  cumulative, 
and  not  sufficient  to  warrant  the  setting  aside  of  the  for- 
mer decree. 

The  chief  reliance  of  the  appellant  waa  upon  this  new  tes- 
timony of  witnesses  whose  testimony  had  also  been  received 
upon  the  original  hearing.  A  coroparison  shows  that  their 
testimony  given  upon  the  former  hearing  is  quite  different 
from  that  on  the  rehearing,  and  that  the  former  testimony 
tends  to  support  the  decree  as  rendered.  It  is  reasonable  to 
suppose  that  in  1887,  recently  after  the  transactiona  occurred 
about  which  they  testified,  the  recollection  of  the  witnesses 
would  be  more  accurate  than  eight  years  later. 

Considering  the  entire  record,  we  are  satisfied  that  the 
judgment  below  was  right,  and  it  is  accordingly  affirmed. 

Affirmed. 


[Ho.  8678.] 
Gelwicks  v.  Todd. 

1.  Specitic  Pbbfobiiange  of  Contbact — Pleadinq, 
G.  was  indebted  to  T.  evideDced  b;  promlasorj  aotea  seourad  by  deed  of 
trust  on  farming  land  and  a  water  right  used  In  irrfgaUng  said 
land  and  other  property.  An  agreement  was  made  between  them 
whereby  G.  wae  to  oonvay  to  T.  the  land  and  wat«r  right,  In  consid- 
eration that  T.  should  BUtrender  and  cancel  the  notes  and  release 
the  deed  of  trust.  T.  entered  into  possesBion  of  the  land  and  water 
right  under  the  agreement.  Shortly  afterwards  O.  tendered  to  T.  a 
warranty  deed  to  the  land  and  water  right,  and  demanded  the  ear- 
render  and  cancellation  of  the  notes;  but  T.  declined  to  accept  the 
deed,  and  refused  to  luneuder  the  notes.  G.  brought  an  action  to 
enforce  specific  performance  of  the  contract.  The  complaint  de- 
■eribed  the  land,  but  did  not,  in  terms,  mention  the  water  right, 
but  alleged  that  the  conveyance  was  to  be  of  the  land  "  together 
with  all  appnrtenances  thereto  belonging."  Held,  that  under  the 
facts  of  the  case  the  allegatjons  of  the  oomplidnt  were  sufficient  to 
admit  evidence  of  a  contract  to  cooTey  land  and  a  water  right  and 
there  was  no  varianoe  between  tha  oontraot  alleged  and  the  one 
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2.  Plbasino — Ahehdubnt. 

WksK  the  deleodant  oould  not  hare  been  surprised  at  the  evidence  of 
plaintiff;  If  the  complaint  was  not  suffidently  broad  to  admit  tbe 
evidence,  an  amendmsnt  should  have  been  allowed  to  make  the 
complaint  correHpond  with  the  evidenoe. 

8.  Watkb  RiaKT— Cosvktahck. 

A  water  right  is  a  distinct  subject  of  grant,  and  may  be  oonveyod  either 
with  or  without  the  land.  Whether  a  deed  to  land  conveys  the 
water  right  depends  upon  the  intention  of  the  grantor,  to  be  gathered 
from  the  express  terms  of  the  deed;  or,  when  tlie  deed  is  silent  aa 
to  the  water  right,  from  the  presumption  that  arises  from  tl)e  oir> 
cumstances,  and  whether  such  right  is  or  is  not  neeessary  to  the 
iMneficiol  enjoyment  of  the  land. 

Appeal  from  the  Dittri^  Court  of  Helta  Coanty, 

Messrs.  Kdtq  &  Robbbtsom  and  Mr.  S.  S.  Shbrman,  for 
appellant. 

Messrs.  Fairbanks  &  Dickebbon  and  Mr.  Chas.  T. 
CabwblLi,  for  appellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  Uie 
court. 

Action  for  the  specihc  performance  of  a  contract.  The 
plaintiff,  appellant  here,  was  indebted  to  tbe  defendant,  ap- 
pellee, in  the  sum  of  $8,822,  evidenced  by  promissory  notes 
secured  by  a  tmat  deed  upon  town  lots  and  agricultural  lands 
and  a  water  right  used  ia  irrigating  the  latter.  As  the  plain- 
tiff was  unable  to  pay  the  notes,  he  entered  into  a  contract 
with  the  defendant  whereby  he  agreed  to  convey  to  her  said 
farm  lands  and  water  right,  in  consideration  of  which  she 
i^reed  to  cancel  and  surrender  to  him  said  notes. 

The  defendant  at  once,  or  very  soon  after  the  agreement 
was  made,  entered  into  and  took  possession,  and  still  holds 
possession,  of  the  land  and  water  right.  A  short  time  alter 
surrendering  possession,  the  plaintiff  tendered  to  defendant 
his  warranty  deed  of  conveyance,  describing  the  lands  and 
the  water  right,  and  demanded  of  her  the  surrender  and  oan- 
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eeliatioD  of  the  notes ;  but  she  declined  to  accept  the  deed 
and  refuBed  to  give  up  the  notes ;  and  this  action  was  then 
brought. 

The  complaint  Bpecifically  describes  the  land,  but  does 
not,  in  terms,  mention  the  water  right.  There  is  an  allega- 
tion that  the  conveyance  was  to  be  of  the  land  "  together 
with  aU  appurtenances  thereto  belonging."  In  her  answer 
the  defendant  alleges  that  the  contract,  though  calling  for  a 
conveyance  of  the  land  and  a  water  right  used  in  connection 
therewith,  was  conditioned  upon  its  approval  by  some  of 
her  relatives  or  friends,  which  was  not  given.  She  also 
claims  that  the  plaintiff  misrepresented  the  value  of  the 
water  right ;  but,  if  It  be  assumed  that  such  are  good  de- 
fenses under  the  other  admitted  facts,  there  was  no  su£Bcient 
proof  of  either. 

Upon  the  trial,  the  court  submitted  to  a  jury  two  ques- 
tions for  their  finding,  in  substance  as  follows :  Fir»t,  was 
the  contract,  as  set  out  in  the  complaint,  made  ?  Second, 
did  the  defendant  take  possession  of  the  subject-matter  of 
the  contract  in  pursuance  of  its  terms  ?  The  jury  answered 
both  questions  in  the  affirmative.  The  court  approved,  and 
adopted  as  its  own,  the  jury's  findings  in  response  to  the  sec- 
ond question,  but  eet  aside  their  answer  to  the  first,  for  the 
reason  Uiat  the  evidence  of  both  parties  showed  that  the 
contract  was  for  the  conveyance  of  land  and  a  water  right, 
while  the  complaint  declared  upon  a  contract  for  the  convey- 
ance of  land  only. 

The  questions  involved  upon  this  appeal  are  sufficiently 
indicated  by  the  two  general  propositions  assumed  by  the 
appellant  in  his  brief :  first,  that  the  langu^e  of  the  com- 
plaint "  together  with  all  appurtenances  thereto  belonging," 
especially  when  considered  in  connection  with  the  uncontro- 
verted  evidence  that  both  parties  intended  and  understood 
that  a  water  right  was  to  be  conveyed,  was  sufficiently  com- 
prehensive to  allow,  and  of  itself  constituted  an  allegation 
under  which,  proof  of  the  contract  for  the  conveyance  of  a 
water  right  used  on  the  land  might  be  introduced ;  or,  as 
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might  be  otherwiae  expressed,  a  contract  to  convey  land  may 
carry  with  it  a  water  right,  depending  upon  the  circum- 
stances of  the  case ;  tecond,  if  the  foregoing  proposition  is 
not  true,  then  it  was  the  duty  of  the  court,  under  the  facts 
of  the  case,  to  permit  an  amendment  of  the  complaint  to  be 
made  to  make  the  pleading  correspond  to  the  proof. 

From  an  examination  of  the  opinion  of  the  district  court 
brought  up  in  tiie  bill  of  exceptions,  it  clearly  appears,  and 
counsel  on  both  sides  in  their  ailment  admit,  that  the  deci- 
sion below  was  baaed  entirely  upon  a  declaration  of  the 
court  of  appeals  in  Bloom  et  al.  v.  West  et  al.,  3  Colo.  App. 
212,  in  which  it  is  said  that  the  doctrine  of  the  supreme 
court  of  this  state  laid  down  in  Strickler  v.  Colo.  Springs,  16 
Colo.  61,  where,  inter  alia,  it  was  held  that  a  water  right 
or^;inally  applied  to  specific  lands  for  irrigation  could  be 
segregated  from  that  land,  sold,  and  taken  out  at  a  differ- 
ent point,  and  applied  to  a  different  beneficial  use,  "  is  utterly 
repugnant  to  the  idea  of  water  as  '  appurtenant '  under  any 
circamstances."  The  district  court,  therefore,  held  that 
under  the  allegation  "  together  with  all  appurtenances  thereto 
belonging  "  found  in  the  complaint,  the  plaintiff  could  not 
introduce  evidence  that  a  water  right  was  included  with  the 
land,  and  also  held  that  it  was  improper  to  allow  the  desired 
amendment. 

At  the  time  of  this  ruling,  the  opinion  in  the  case  of 
Amett  V.  Linhartf  21  Colo.  188,  though  handed  down,  prob- 
ably was  not  reported,  at  least,  not  caUed  to  the  attention  of 
the  trial  court.  In  this  case,  this  court,  basing  its  ruling 
upon  the  Striekler  Case,  supra,  says ; 

"  Althoi^h  a  water  right  may  be  appurtenant  to  the  land, 
it  is  the  subject  of  property  and  may  be  transferred  either 
with  ot  without  the  land.  Strickler  v.  City  of  Colorado 
Springs,  16  Colo.  61.  Being  therefore  a  distinct  subject  of 
grant,  and  transferable  either  with  or  without  the  land, 
whether  a  deed  to  land  conveys  the  water  right  depends 
upon  the  intention  of  the  grantor,  which  is  to  be  gathered 
from  the  express  terms  of  the  deed ;  or,  when  it  ie  silent  as 
Vol.  XXIV— 32 
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to  the  water  right,  from  the  presumption  that  sriaes  from 
the  circumstancee,  and  whether  Buch  right  is  or  is  not  inci- 
ileat  to  and  necessary  to  the  beneficial  enjoyment  of  the 
land." 

Applying  this  doctrine  to  the  case  at  bar,  while  the  com- 
plaint in  question  does  not,  in  terms,  mention  the  water 
right,  it  clearly  appears  from  the  pleadings  and  the  proob 
of  botJ)  parties  that  the  grantor  intended  to  transfer,  and 
the  grantee  to  receive  a  conveyance  of,  a  water  right  along 
with  the  land.  It  wa«  incident  and  necessaiy  to  the  benefi- 
cial enjoyment  of  the  land,  and  the  latter  was,  as  tiie  defend- 
ant herself  testifies,  of  no  practical  ^'alue  for  agricultural 
purposes  without  it.  The  circumstauceH  attending  the  exe- 
cution of  the  contract,  the  fact  that  the  defendant  wa« 
surrendering  notes  aggregating  $3,822  in  return  for  the  con- 
veyance of  only  a  portion  of  the  land  covered  by  her  trust 
deed,  and  the  additional  fact  that  the  land  itself  without  the 
water  right  was,  in  value,  but  a  very  small  part  of  her  claim, 
as  well  as  the  admission  of  both  grantor  and  grantee  them- 
selves,— all  show  that  it  was  the  intention  of  both  parties 
that  the  water  right  should  pass  with  the  land.  We  may 
go  further,  under  the  facts  of  the  case,  and  safely  say  that 
the  parties,  in  employing  the  language  "together  with  all 
appurtenances,"  intended  thereby  to  include  the  water  right, 
and  supposed  they  were  doing  so. 

It  should  be  obser^'ed  that  this  is  not  a  case  where  the 
grantor  refuses  to  transfer  a  water  right  along  with  the  land 
which  he  has  agreed  to  convey,  because  the  water  right  is 
not  specifically  mentioned  in  the  contract ;  but  it  is  a  case 
where  one  entitled  under  a  contract  to  a  conveyance  of  laud 
and  a  wat«r  right,  seeks  to  avoid  the  contract,  as  made,  not 
because  the  grantor  refuses  to  convey  all  of  the  subject- 
matter  of  the  grant ;  but  on  the  technical  ground  that,  in  the 
complaint  brought  by  the  grantor  to  compel  specific  per- 
formance, he  has  not  stated  in  direct  terms  that  a  water 
right  was  a  part  of  the  grant.  This  supposed  defense,  it 
should  be  said,  seems  not  to  have  been  in  the  mind  of  the 
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defendant  at  the  time  her  answer  was  drawn,  but  was  raised 
by  the  court  during  the  trial  when,  upon  cross-examination 
of  one  of  plaintiffs  witnesses,  it  appeared  that  a  water  right 
was  a  part  of  the  subject-matter  of  the  grant. 

In  this  eonnectioo,  we  cite  an  able  opinion  of  the  supreme 
court  of  Wyoming,  Frank  v.  Hieki^  35  Pac.  Rep.  475,  in 
which,  in  commenting  upon  Bloom  v.  Wett,  suprcL,  it  is  said 
that,  although  the  conclusion  of  our  court  of  appeals  was 
right  in  the  case  before  it,  the  declaration  in  its  opinion  that 
under  no  circumstances  could  a  water  right  pass  as  an  ap- 
purtenant to  land  was  not  only  dictum,  but  that  no  such  con> 
elusion  followed  from  the  doctrine  laid  down  by  this  court  in 
the  Strickler  case,  upon  which  the  announcement  in  question 
was  based,  and  that  it  was  also  contrary  to  all  previous  deci- 
sions. The  writer  of  the  opinion  shows,  and,  as  we  think, 
conclusively,  that,  at  the  common  law,  a  water  right  may 
pass  in  a  deed  to  land  "  as  incident  or  quati  appendant " 
thereto.  If  it  be  considered  as  incorporeal,  it  may  pass  as  an 
"appurtenant;"  if  corporeal,  as  "part  and  parcel  of  the 
grant  itself."  And  there  is  even  more  reason  why  the  same 
doctrine  should  prevail  in  the  states  of  the  arid  regions.  In 
this  announcement  by  the  Wyoming  tribunal,  we  concur ; 
and,  although  said  decision  is  not  referred  to  in  Amett  v. 
Linhart,  tupra,  the  doctrine  of  the  latter  case  is  to  the  same 
effect. 

From  this  it  follows  that  the  district  conrt  erred  in  bold- 
ing  that  a  different  contract  was  proved  from  that  declared 
upon,  and,  under  the  conceded  facts,  it  should  have  found,  as 
the  jury  did,  that  the  contract  as  declared  upon  was  estab- 
lished by  the  proof  in  the  case.  If  this  were  not  so,  still  we 
are  of  the  opinion,  that  since  the  defendant  herself  in  the 
answer  and  in  her  testimony  states  that  the  contract  did  in- 
clude a  water  right,  she  could  not  have  been  surprised, — and 
in  truth  does  not  claim  that  she  was  surprised, — at  the  plain- 
tiff's evidence  to  the  same  effect,  and  the  court  therefore 
should  have  allowed,  if  the  allegations  of  the  complaint  were 
not  already  sufficiently  broad,  an  amendment,  as  asked  by  the 
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plaintiff  at  the  time,  to  make  the  complaint  correspond  to 
the  proof.     22  Am.  &  Eng.  Ency.  of  Law,  p.  1076,  et  »eq. 

There  is  no  necessity  for  a  new  trial.  The  record  and  the 
findings  of  the  court  clearly  show  that  tiie  contract  provided 
for  a  conveyance  by  the  plaintiff  of  160  acres  of  land  and  the 
water  right  need  in  connectdon  therewith ;  and  it  farther  ap- 
pearing, without  contradiction,  that  the  defendant  took  pos- 
Hession,  and,  bo  far  as  appears  from  the  record,  etill  holds 
possession,  of  both,  the  judgment  here  will  be  that  the  catise 
be,  and  the  same  is  hereby,  remanded  to  tiie  district  court 
with  instructions  to  order  the  defendant  to  cancel  and  sui^ 
render  up  the  promissory  notes  in  question  to  the  plaintiff 
upon  the  production  of  a  deed  of  conveyance  from  the  plain- 
ts of  said  land  and  water  right ;  and  it  is  so  ordered. 

Reverted. 

Mr.  Justice  Ciabbert  not  sitting. 


The  Catholic  Cemetery  Association  v.  Thb  Citt  or 
Dbntbb. 

Fbacticb— FiMNU  Bbiefs. 

Tlie  flIlDg  ol  printed  briets  upon  ttae  hearing  ol  a  prellrainarj  applioa- 
tion  for  Injunction  la  not  equivalent  to  flitng  flbstraotB  and  bi1«ts 
ander  the  rule,  and  for  failure  to  file  abstracts  and  briefs  under 
Rule  14  the  appeal  li  diiunisBed  for  want  of  proaecutiou,  and  Judg- 
ment ot  lower  court  affirmed. 

On  Removal  from  the  Court  of  Appeal*. 

&Ir.  James  H.  Brown,  Mr.  A.  J.  Rising,  and  Mr.  B.  M. 
Maix>ne,  for  appellant. 

Mr.  F.  A.  Williams,  and  Mr.  Geo.  Q.  Riohhond,  for 
appellee. 


b,  Google 


1898.]         Cemetery  Association  v.  Denveb.  501 

Feb  Ctjbiah.  The  object  of  this  action  vas  to  restrain 
the  city  of  Denver,  and  those  acting  under  its  authority, 
frotn  enforcii^  the  provisions  of  an  oidinanee  of  said  city 
prohibiting  the  burial  of  the  dead  of  the  association  in  the 
old  city  cemetery  in  the  city  of  Denver.  Upon  filing  the 
complaint  in  l^e  district  court,  and  without  notice,  a  tempo- 
rary writ  of  injunction,  as  prayed  for,  was  granted,  but  upon 
final  hearing  it  was  vacated,  and  the  action  dismissed. 

Tbe  case  was  thereupon  appealed  to  the  court  of  appeals 
1^  the  plaintiff  below,  and  upon  its  application  therein,  made 
without  notice,  a  temporary  restraining  order  was  granted 
by  the  then  presiding  judge.  Thereupon  the  appellee  (the 
city  of  Denver)  removed  the  cause,  under  the  statute,  to 
tills  court.  The  appellant  then  applied  for  an  order  "  con- 
tinuing the  injunction,"  and  the  appellee  moved  to  dissolve, 
both  parties  submitting  printed  briefs.  Upon  the  hearing 
the  appellant's  application  was  denied,  and  the  appellee's 
motion  to  dissolve,  granted. 

Since  Uiat  time  no  steps  have  been  taken  by  the  appellant 
to  comply  with  Rule  14  of  this  court  with  reference  to  the 
filing  of  abstracts  and  briefs.  The  filing  of  briefs  upon  tbe 
hearing  of  the  preliminary  application  is  not  equivalent  to 
filing  abstracts  and  briefs  under  the  rule.  For  its  failure 
to  comply  therewith,  the  appeal  should  be  dismissed  for  want 
of  prosecution,  and  the  judgment  below  affirmed,  and  it  is 
BO  ordei«d. 

Appeal  dUmmed  and  judgment  affirmed. 
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[Ifo.  8621.] 
Hopkins  et  al.  v.  Bttbb  &  Knapp. 

1.  Thust  Fuxd — Liability  of  Trustee. 

Ill  order  to  subject  a  private  estate  of  a  defaulting  trustee  to  the  paj- 
meut  of  the  trust  fund  that  has  been  by  bim  wroDgfully  oott- 
verted,  it  Is  not  necessary  to  trace  such  funds  into  auy  partiaular 
property,  but  It  must  be  cleariy  aboirn  that  it  went  into  and  wm 
used  for  the  benefit  of  sucb  estate. 

a.  Practice. 

In  the  absence  of  the  evidence  from  the  record  it  will  be  presumed  that 
It  was  sufflcSent  to  sustidii  the  findings  of  the  court. 

Srror  to  the  I>htrict  Court  of  Arapahoe  County. 

MesBTB.  ROGBBS,  CnxHBBRT  &  ElJJS,  for  pkintifE  in 


Mr.  Frank  L.  Woodward,  for  defendant  in  error. 

Mb.  Justice  CtODdard  delivered  the  opimtm  of  the  court. 

Oq  May  15, 1893,  William  R.  Mygntt  made  an  assigiuneiit, 
for  the  benefit  of  his  oreditors,  to  plaiatiff  in  error  James  F. 
Hopkins,  as  assignee.  On  August  25, 1893,  Burr  &  Knapp, 
defendants  in  error,  filed  in  the  district  court  of  Arapahoe 
county  their  petition,  wlierein  they  allege  in  substance  that 
on  March  6, 1893,  they  placed  in  Mygatt's  bands  (who  was 
at  that  time  doing  business  as  a  looker)  one  hundred  shares 
of  the  capital  stock  of  The  Denver  Consolidated  Gas  Com- 
pany for  sale ;  that  afterwards,  and  on  March  28,  1893, 
Mygatt  sold  said  stock  for  the  sum  of  $52.00  per  share,  and 
received  therefor  the  Bum  of  $5,200;  which  sum,  less  $26.00, 
the  commission  of  Mygatt  for  making  the  sale,  to  wit: 
S5,1T4,  was  the  property  of  petitionee,  in  which  Mygatt 
had  no  interest,  and  that  said  sum  constituted  a  trust  fund, 
to  which  they  alone  were  entitled.     This  sum  he  failed  to 
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ucoount  for  or  turn  over,  bat  retained  the  game,  and  did  not 
notify  them  of  the  sale  of  stock  until  May  5,  1898.  Allege 
an  assignment  by  Mygatt  of  all  his  property,  for  the  benefit 
of  his  creditors,  to  Hopkins,  as  assignee,  and  aver  that 
said  sum  of  $5,174,  being  the  property  of  petitioners  as 
aforesaid,  was  deposited  by  the  said  Mygatt  to  the  credit 
of  his  general  deposit  in  bank  and  waa  not  paid  to  petition- 
ers as  it  should  have  been  prior  to  the  making  of  said  gen- 
eral assignment,  and  that  the  assigned  estate  in  the  hands 
of  said  assignee  has  received  and  still  retains  the  benefit  of 
said  *5,174. 

On  the  same  day  the  petitioners,  the  assignee  and  Mygatt, 
appearing  by  their  respective  attorneys,  a  hearing  was  had  on 
said  petition.  Upon  the  evidence  introduced  the  court  found 
that  the  allegations  of  the  petition  were  true,  and  ordered 
the  assignee  to  pay  petitioners,  out  of  the  first  money  coming 
mto  his  hands,  the  said  sum  with  interest.  On  October  31, 
1891,  The  Xational  Bank  of  Commerce,  James  Leonard  and 
John  C.  Montgomery,  the  other  plaintiffs  in  error,  filed  their 
petition  asking  that  the  foregoing  order  be  set  aside.  The 
assignee  Hopkins  appeared,  and  filed  hia  answer  to  this 
petition,  but  no  notice  thereof  was  ever  legally  served  upon 
the  defendants  in  error,  and  no  further  proceedings  were  had 
thereon  in  the  court  below.  On  March  18,  1895,  by  order  of 
the  court  the  assignee  was  authorized  to  sue  out  this  writ  of 
error. 

Upon  the  filing  of  the  record  in  this  court,  counsel  for 
defendants  in  error  interposed  a  motion  to  strike  out  all  that 
portion  which  purports  to  he  a  transcript  of  the  proceedings 
had  subsequent  to  the  entry  of  the  original  judgment,  which 
motion  was  overruled.  But.  upon  a  further  investigation, 
we  are  led  to  a  different  conclusion,  and  are  satisfied  that 
these  proceedings  in  no  way  affect  the  original  judgment,  and 
are  not  properly  a  part  of  the  record.  If,  after  the  time  that 
had  elapsed  since  its  rendition,  the  judgment  could  be  assailed 
in  the  manner  attempted,  and  for  the  reason  set  forth  by 
plaintiffs  in  error  in  their  petition,  it  was  certainly  incum- 
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bent  on  them  to  prove  the  facts  relied  oa,  and  have  the  qnes- 
tioQ  determined  by  the  court  below.  As  the  matter  now 
stands,  the  right  to  the  relief  sought  has  been  neither  af- 
firmed nor  denied.  The  only  question,  therefore,  presented 
by  the  reooid  properly  before  us  is,  whetiier  the  avemieats 
in  the  original  petition  are  sufficieut  to  admit  of  proof  that 
the  money  of  defendants  in  error  was  held  by  Mygatt  in 
trust,  and  that  the  same  passed  in  some  form  to  Hopkins, 
under  the  assignment.  We  think  they  arc  sufficient  to  admit 
of  evidence  in  support  of  both  propositions.  Under  the  cir- 
cumstances alleged,  the  money  certainly  constituted  a  trust 
fund  in  the  hands  of  Mygatt ;  and  under  the  allegation  tltat 
"  the  assigned  estate  in  Hie  hands  of  sud  assignee  has  received 
and  retained  the  benefit  thereof  *'  it  was  pennissiUe  to  show 
that  either  the  money  or  the  property  purchased  with  it 
passed  to  the  assignee,  or  that  the  fund  or  its  equivalent  had 
in  some  way  gone  into  and  benefited  the  assigned  estate ; 
and  thus  establish  the  ultimate  fact  as  alleged. 

The  oireumstanoes  uuder  which  equity  will  fc^ow  and 
reclaim  a  trust  fund  that  has  been  wrongfully  converted  by 
a  trustee,  have  been  stated  in  former  decisions  of  tiiis  court 
and  of  the  court  of  appeals.  M^n  Glure  v.  La  Plata  County,  19 
Colo.  122 ;  Holdeuy  Adm\  v.  Piper,  AMignee,  5  Colo.  Ct. 
App.  71. 

In  MeClvre  v.  La  Plata  County,  it  is  said: 

"  That  in  order  to  subject  a  private  estate  of  a  de&ulting 
trustee  to  the  payment  of  the  trust  fund  that  has  been  by  him 
wrongfully  converted,  while  it  is  not  necessary  to  trace  such 
funds  into  any  particular  property,  it  must  be  clearly  shown 
that  it  went  into,  and  was  used  for  the  benefit  of  such  estate." 

Under  the  averments  of  this  petition,  as  we  have  seen,  evi- 
dence was  admissiUe  to  show  that  the  trust  fund  was  so 
used  as  to  brii^  the  case  within  this  rule ;  and  in  the  absence 
of  the  evidence  from  the  record,  it  is  to  be  {»«sumed  that 
such  evidence  was  introduced,  and  that  the  court  below  cor- 
rectly found  that  it  sustained  the  truth  of  the  averments. 
The  judgment  of  the  court  below  must  therefore  be  affirmed. 
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[No.  SS06.] 
Mills  bt  al.  v.  Hart  et  al. 

1.  Pbacticx — JurxaMBNT  on  Plkadiko. 

A  motion  for  judgment  on  the  pletuiing  cannot  be  Huitalned  unleunnder 
the  admitted  facta  the  moving  party  would  be  entitled  to  judgment 
without  regird  to  what  the  findings  might  be  on  the  facts  upon 
wIjIcIi  issue  is  joined. 

2.  Cote  M ARC Y. 

A  purchase  by  a  tenant  iu  common  of  an  outstanding  title  to  the  prem- 
ises ordinarily  inures  to  the  benefit  of  his  ooteoaDt. 

S.  Same. 

ObtunlDg  pateDt  to  mineral  land  by  a  cotenant  In  his  own  name  Is  a 
perfection  of  the  common  title  which  inures  to  tlie  benefit  of  tbe 
patentee's  cotenants,  and  the  patentee  holds  as  trustee  for  his  co- 

4.  Pbactick. 

An  objection  to  a  depai-turo  from  the  cause  of  action  stated  in  the  com- 
plaint, cannot,  for  the  flrat  time,  be  raised  In  the  appellate  court. 

5.  Same — Judomknt  on  Pleading. 

A  motion  for  a  judgment  on  tbe  pleading  cannot  prevail,  unless  on  the 
facts  thereby  established  the  court  can,  «s  a  matter  of  law,  pro- 
nounce judgment  on  tbe  merits. 

Appeal  from  the  IHitrict  Court  of  Hagle  County, 

Plahjtiffb  commenced  this  action  to  recover  from  the  de- 
fendants an  interest  in  the  Nevada  and  Champion  lodes,  and 
the  value  of  ores  extracted  from  the  premises,  averring  that 
these  claims  were  located  April  13,  1880;  that  they  pur- 
chased their  interest  from  the  locatom,  and  allege  a  compli- 
ance upon  their  part,  and  the  part  of  their  grantors,  with  the 
laws  relative  tu  mining  claims ;  and  that  subsequent  to  such 
purchase,  the  defendants,  or  some  of  them,  in  1886,  became 
the  owners  by  purchase  of  the  remaining  interest  therein, 
and  thereafter  entered  into  the  exclusive  possession  of  the 
premises  in  controversy. 

The  company  and  defendant  J.  T.  Hart  answered,  that  the 
former  was  the  owner  of  these  properties,  and  held  receiv- 
er's receipt  and  patent  therefor;  that  it  deraigns  its  title 
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fi-om  Felocatioas,  as  abandoned  property,  of  the  premises 
described  in  the  complaint,  of  dat«  Januaiy  2, 1882,  the  work 
thereon  not  having  been  performed  for  1881,  and  allege  com- 
pliance upon  their  part  and  the  part  of  their  grantors,  with 
the  mining  laws;  that  the  defendants,  Perkins,  Shreve, 
Hubbell  and  Hari;,  by  mesne  conveyances,  became  the  own- 
ers of  these  relocations  February  19,  1886,  and  that  subse- 
quently, the  defendant  company  became  the  owner,  without 
notice  that  the  plaintiffs  claimed  or  had  any  interest  therein ; 
that  May  11, 1886,  the  individual  defendants  above  named 
filed  an  amended  location  cei-tificatc,  without  waiver  of  any 
rights  acquired  under  the  relocations  of  January  2, 1882,  in 
which  the  two  claims  were  included  as  one,  named  the  Cham- 
pion, and  on  April  12, 1887,  filed  application  for  patent,  on 
which,  November  11,  1891,  receiver's  receipt,  and  May  21, 
1892,  patent,  issued  to  the  company. 

For  replication  to  these  answers  plaintiffs  admitted  the 
issuance  of  receiver's  receipt  and  patent ;  denied  that  in  1881 
the  work  was  not  performed  on  the  Nevada  and  Champion 
lodes ;  averred  the  performance  of  the  work  thereon  for  that 
year,  and  denied  that  the  company  became  the  owner  without 
notice  of  the  plaintiffs'  claims  and  rights  in  the  premises ; 
but,  on  the  contrary,  that  it  went  into  possession  and  pur- 
chased the  premises  with  full  knowlei^e  of  such  rights  and 
claims.  Defendants  J.  T.  Hart  and  the  company  moved  for 
judgment  on  the  pleadings,  based  upon  the  ground  that,  by 
the  replication,  the  issuance  of  the  patent  to  the  defendant 
company  was  admitted,  which  motion  was  sustained,  and 
judgment  rendered  that  the  company  was  the  owner  of  the 
Champion,  and  that  the  defendants  go  hence.  Plaintiffs 
appeal. 

Mr.  Chas.  J.  HiroHES,  Jb.,  Mr.  A.  R.  Bbown  and  Mr. 
Frank  H.  Giles,  for  appellant. 

Mr.  Chas.  C.  Pabsobs  and  Mr.  Hsney  J.  Mubbat,  for 

appellee. 
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Mb.  Justice  Gabbbbt  delivered  the  opinion  of  the  court. 

By  the  pleadings,  issues  were  joined  upon  the  following 
questions : 

1,  The  relationship  of  cotenancy  between  the  plaintiffs 
and  the  individual  defendants. 

2.  Acquisition  of  title  by  defendant  company,  with  knowl- 
edge or  notice  of  the  rights  and  claims  of  plaintiffs, 

As  a  general  proposition,  a  motion  for  judgment  on  the 
pleadings,  based  on  the  facta  thereby  eatablished,  cannot  be 
sustained,  except  where,  under  such  facts,  a  judgment  dif- 
ferent from  that  pronounced  could  not  be  rendered,  notwith- 
standing any  evidence  which  might  be  produced  (^Rice  v. 
Bu»h,  16  Colo.  484}  ;  or  that  such  a  motion  cannot  be  sus- 
tained, unless,  under  the  admitted  facts,  the  moving  party 
is  entitled  to  jut^ment,  without  regard  to  what  the  findings 
might  be  on  the  facts  upon  which  issue  is  joined ;  eo  that, 
in  determining  the  rights  of  the  defendants  to  the  judgment 
given  them,  the  real  question  to  determine  is,  the  sufficiency 
of  the  admitted  facts  to  warrant  the  judgment  rendered,  and 
the  materiality  of  those  upon  which  issue  is  joined-  A  pur- 
chase by  a  tenant  in  common  of  an  outstanding  title  to  the 
premises  ordinarily  inures  to  the  benefit  of  his  cotenant. 
Franklin  M.  t'o.  v.  O'Brien,  22  Colo.  129 ;  Freeman  on  Co- 
tenancy and  Partition,  §  154.  A  purchase  by  the  individual 
defendanta,  or  some  of  them,  of  an  interest  in  the  locations 
of  April  13,  1880,  would  make  the  defendants  thus  purchas- 
ing and  the  plaintiffs  co-owners  in  these  locations.  During 
the  existence  of  this  relationship,  a  purchase  by  such  de- 
fendants of  the  title  initiated  by  the  relocations  of  Janu- 
ary 2, 1882,  would  inure  to  the  benefit  of  their  co-owners  in 
the  original  locations.  A  purchase  by  the  company  from 
such  defendants,  with  notice  of  the  rights  of  plaintiffs  would 
vest  the  title  in  the  former,  burdened  with  the  equities  of 
the  latter  therein,  and  the  title  thus  held  by  the  company 
would  be  in  trust  for  the  plaintiffs  to  the  extent  of  their  in- 
terest in  the  premises. 
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The  avermento  of  the  pleadings  of  the  plaintiSs  as  to  the 
time  when  the  individual  defendants,  or  some  of  them,  pui> 
chased  an  interest  in  the  ordinal  locations,  as,  also,  the 
character  of  their  rights  in  the  premises,  of  which  the  com- 
pany wa8  advised  at  the  time  it  acquired  title,  are  very  indefi- 
nite ;  but,  for  the  purposes  of  this  motion,  it  cannot  be 
assumed  that  an  issue  was  not  joined  upon  the  question  of 
the  existence  of  the  relationship  of  cotenancy  between  them 
and  some  of  the  individual  defendants  in  the  locations  of 
April  13,  1880,  at  the  time  the  latter  purchased  the  re- 
locations of  January  2, 1882,  or  that  issue  was  not  joined 
upon  the  question  of  acquisition  of  title  by  the  company, 
with  notice  of  such  rights  of  the  plaintiffs  in  the  premises 
as  would  preserve  their  equities  therein.  With  these  issues 
made,  the  issuance  of  the  patent  was  not  conclusive  of  the 
rights  of  the  parties  in  the  premises.  Obtaining  patent  from 
the  government  for  mineral  land,  by  a  cotenant,  in  his  own 
name.  Is  not  the  purchase  of  an  outstanding  adverae  title  by 
a  cotenant,  as  that  expression  is  ordinarily  used;  but,  rather, 
the  perfection  of  the  common  title,  which  inures  to  the  bene- 
fit of  the  cotenants  of  the  pat«ntee,  to  which  the  above  rule 
of  cotenancy  applies,  for  the  reason  that  cotenants  stand  in 
that  relation  of  mutual  trust  and  confidence  towards  each 
other  that  the  title  thus  acquired  by  patent,  the  patentee 
holds  as  trustee  for  his  co-owners  in  the  premises.  Sawyer 
0.  Turner,  16  Morrison,  360 ;  affirmed  in  150  U.  S.  578.  It 
therefore  follows,  that  these  issues  were  material ;  upon  their 
determinatiou  depended  the  rights  of  the  parties  in  the  prem- 
ises, and  the  court  could  not  pronounce  judgment  upon  the 
merits  until  it  had  heard  the  evidence  on  these  subjects,  and 
determined  the  facts  in  relation  thereto. 

We  do  not  wish  to  be  understood  as  holding  that  the 
above  rule  regarding  the  effect  of  the  acquisition  of  an  ad- 
verse title  by  a  cotenant  is  inflexible ;  on  the  eontrary,  there 
are  exceptions,  but,  under  the  issues  made  by  the  pleadings, 
we  cannot  say  that  this  case  falls  within  any  exception  to 
the  general  rule.    It  is  argued  by  appellants  that  other  mate- 
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rial  issues  were  made  by  the  pleadings,  but,  as  the  case  must 
be  remanded,  it  is  not  considered  advisable  to  discuss  this 
subject  further. 

On  behalf  of  appellees,  it  is  cont«nded  that  the  motion 
was  properly  sustained,  for  the  reasons  : 

1.  A  patent  is  conclusive  in  an  action  in  ejectment,  and 
judgment  for  possession  of  the  property  cannot  be  rendered 
in  such  an  action  against  the  patentee. 

2.  Plaintiffs  cannot,  by  replication,  change  the  action  from 
one  at  law  to  a  suit  in  equity. 

8.  That  plaintiffs  have  not  pleaded  tender  of  their  pro 
rata  share  of  the  expense  of  obtaining  patent,  or  an  offer  to 
contribute  such  share. 

As  an  answer  to  the  first  proposition,  it  is  sufficient  to  si^- 
gest,  that  this  is  a  suit  in  equity,  to  have  the  defendant  com- 
pany declai'od  trustee  of  the  legal  title  for  the  benefit  of  the 
plaintiffs,  to  the  ext«nt  of  their  interest  therein. 

With  the  suggestion,  as  an  answer  to  the  second,  that  an 
objection  to  a  departure  from  the  cause  of  action  etat«d  in 
the  complaint  eamiot,  for  the  first  time,  be  raised  in  this 
court  (^Kannauffh  v.  Quartette  M.  Co.,  16  Colo.  341),  the  sec- 
ond and  third  propositions  may  be  considered  together.  A 
motion  for  judgment  on  the  pleadings  cannot  prevail,  unless, 
on  the  facta  thereby  established,  the  court,  as  a  matter  of 
law,  can  pronounce  a  judgment  on  the  merits ;  that  is,  deter- 
mine the  rights  of  the  parties  to  the  subject-matter  of  the 
controversy,  and  render  a  judgment  in  relation  thereto  which 
is  final  between  the  parties.  Such  a  motion  cannot,  under 
the  guise  of  motion  for  judgment  on  the  pleadings,  be  sub- 
stituted for  some  other  plea.  Harrit  v.  Bams,  47  Pac.  Rep. 
841 ;  9  Colo.  App.  211.  If  there  was  a  departure  from  the 
cause  of  action  originally  pleaded,  or  if  the  replication  or 
other  pleadings  of  the  plaintiffs  failed  to  state  facts  sufficient 
to  entitle  them  to  maintain  the  action,  these  were  objection- 
able features  which  should  have  been  raised  by  motion  or 
demurrer.  With  material  issues  presented  by  the  pleadings 
of  the  plaintiffs,  though  insufficient  or  improperly  pleaded, 
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the  court  could  not,  on  motion,  render  judgment  on  the  mer- 
its, eatabliehing  the  rights  of  either  of  the  parties  to  the 
subject-matter  of  the  eontroveray. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  overrule  the  motion  for  judgment  on  the  plead- 
ings. 

Reverted. 


[No.  S849.] 
Poole  v.  The  People. 


1.  Failube  to  Support  Wifr — Inpobmation — Tihb. 

An  iDtormatloD  filed  nitb  a  juBtk'e  of  the  peace  on  Jimuarj  IS,  1897, 
charging  a  paity  with  failure  to  support  liis  wife  allied  tbe  tine 
of  tbe  oSenee  as  "  on  or  about  the  19th  day  of  September,  and  coa- 
tinnously  since,  A.  D.  I8ST."  Held,  that  from  the  laogaBge  em- 
ployed chaining  the  time  when  the  offense  was  committed,  ft  is 
fairl;  iafenible  ttiat  it  was  at  a  date  prior  to  the  filing  of  the  ioform- 
fttlon,  aod  alttiuugli  It  iniglit  have  been  suooessfull 7 attacked  at  the 
proper  time,  by  a  motion  on  account  of  form,  or  unblgulty,  it  Is  too 
l«te  to  raise  tliat  question  after  trial. 

3.  Sauk— Reside scE  of  Dependant, 

In  a  prosecnCion  under  the  statute  for  tbe  failure  of  a  husband  to  sup- 
port bis  wife,  it  is  not  necessary  to  allege  In  tiie  information  that 
the  defendant  is  aresldentof  tlie  state.  Nonresidents  si-e  excepted 
from  tbe  operation  of  tlie  statute,  but  it  is  not  neceKsary  to  neg- 
ative exceptlona.  If  defendant  was  a  nonresident,  that  was  a  mat- 
ter of  defense. 

3.  Masbiaob. 

Wliere  a  man  and  woman  in  good  faith  attempt  to  get  married,  hot  - 
because  of  a  disability  ot  one  of  the  pnrUes,  the  marriage  contract 
Is  a  nullity,  and  Che  parties  continued  to  live  together  as  husband 
and  wife  after  such  disability  was  removed,  tliey  were  In  law  hus- 
band and  wife  from  the  time  tbe  disability  to  enter  into  the  mar- 
liage  contract  was  removed. 

4,  Same — Evidence. 

It  was  not  prejudicial  enor  to  admit  in  evidence  a  decree  from  another 
state  purporting  to  find  that  defendant  and  wife  were  at  a  certain 
time  capable  of  entering  Into  a  marriage  conti-act,  and  tliat  they 
were  at  said  time  legally  manled,  even  though  such  decree  was  not 
properly  certified,  where  the  evidence  of  the  defendant  was  tliat 
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the  partieo  had  lived  together  and  recognised  etwh  other  u  huBbrad 
and  wife  for  a  number  of  years  aft«r  the  impedliDent  to  their  l^al 
marriage  was  removed.  This  adrntsaion  coupled  with  the  uocon- 
troverted  fact  that  they  bad  attempted  in  gnod  faith  tu  enter  into 
the  marriage  relatloD,  before  tbat  time,  coachiBlvely  eBtablUhed 
the  relationship,  and  the  admission  of  the  cop;  of  the  decree  was 
not  prejudicial.  Where  tliereisevidence  tending  to  prove  that  tlje 
identical  copy  of  such  decree  oBei-ed  aod  received,  was  discussed 
by  the  parties,  and  the;  agreed  to  accept  it  aa  evidencing  their  true 
relation,  It  is  proper  to  be  considered  for  the  purpose  of  sbowing 
the  agreement  thus  made. 

5.  Bond  ros  Support. 

Iq  a  prosecution  for  failure  by  a  husband  to  support  his  wife,  the  stat- 
ute authorizes  tlie  acceptance  of  a  bond  conditioned  for  the  support 
of  the  wife  for  six  months  in  lieu  of  the  penalty.  The  statute  pro- 
vides DO  amount  of  penalty  for  the  bond,  nor  does  It  fix  any  stated 
amount  or  time  for  payments  for  support  of  wife.  In  the  absence 
of  such  provUloD,  the  court  lias  authority  to  fix  the  penalty  of  bond 
and  to  provide  the  amount  and  times  fur  payments  to  be  made  to 
the  wife. 

6.  ARKAiaNMEVT — Plea. 

Where  the  defendant  was  arraigned  and  pleaded  not  guilty  before  a 
justice  of  the  peace,  on  appeal  to  the  county  court  it  was  not  neces- 
sary for  defendant  to  be  rearraigned  or  to  replead  In  that  court. 

7.  Failube  to  Support  Wifb — Wife's  Financial  Mbans, 

Id  a  prosecution  of  a  husband  for  failure  to  support  his  wife,  he  was 
not  relieved  from  such  support  on  account  of  the  financial  means 
of  the  wife.  It  was  immaterial  that  the  wife  had  means  of  ber 
own,  such  means  not  having  been  obtidiied  from  the  husband. 

Error  to  the  County  Court  of  Arapahoe  County. 

January  18, 1897,  information  was  filed  before  a  justice  i»f 
the  peace,  which,  omitting  the  fomJ^  parts,  charged  that  the 
plaintiff  in  error,  "on  or  ahout  the  19th  day  of  September, 
and  continaously  since,  A.  D.  1897,  in  the  county  and  state 
aforesaid,  being  the  husband  of  affiant,  and  an  able-bodied 
man,  did  and  does  wilfully  neglect,  fail,  and  refuse  to  pro- 
Tide  reasonable  support  for  the  maintenance  of  atliant." 
To  this  information,  on  being  arraigned,  he  pleaded  not 
guilty.  A  trial  resulted  in  his  conviction,  from  which  he 
appealed  to  the  county  court,  where  he  was  again  convicted, 
and  judgment  pronounced,  that  he  be  confined  in  the  county 
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jail  for  a  period  of  forty  days,  or,  in  lieu  thereof,  give  boad 
ill  the  sum  of  i600,  conditioned  for  the  payment  to  the 
prosecuting  witness  of  the  sum  of  $50.00  per-montb  for  six 
mouths.  He  brings  the  case  here  on  error,  and  assigns  the 
following,  which  will  be  discussed  In  the  order  ai^ed ; 

1.  Insufficiency  of  information. 

2.  Insufficiency  of  evidence  to  establiBh  the  relationship 
of  husband  and  wife  between  himself  and  the  prosecuting 
witness. 

3.  Error  in  admitting  in  evidence,  over  his  objection,  a 
decree  of  the  superior  court  of  San  Diego  county,  Cal. 

4.  Form  of  judgment. 

6.  It  does  not  appear  affirmatively  from  the  record,  that 
he  was  arraigned,  pleaded  to,  or  called  upon  to  plead  to  the 
information  in  the  county  court. 

6.  In  sustaining  the  objection  of  the  People  to  his  offer  to 
prove,  that  the  prosecuting  witness  had,  about  April  7, 1897, 
given  certain  persons  money,  and  had  money  of  her  own- 
Reference  to  the  evidence  will  be  found  in  the  opinion. 
The  prosecution  is  based  upon  the  provisions  of  sec.  1412  a, 
3  Mills'  Ann.  Stats.  (Laws  of  1898,  p.  126),  and  reads : 

"  It  flhall  be  unlawful  for  any  man,  residing  in  this  state, 
to  wilfully  neglect,  fail  or  refuse  to  provide  reasonable  sup- 
port and  maintenance  for  his  ^vife  f  *  *  ;  and  any  persMi 
guilty  of  such  neglect,  failure  or  refusal,  upon  the  compliunt 
of  the  wife  •  *  *  upon  due  conviction  thereof,  shall  be  ad- 
judged guilty  of  a  misdemeanor,  and  shall  be  committed  to 
the  county  jail  for  the  period  of  not  more  than  sixty  (60) 
days  unless  it  shall  appear  that  owing  to  physical  incapacit}' 
or  other  good  cause,  he  is  unaUe  to  furnish  such  support; 
provided,  that  in  case  of  conviction  for  the  offense  aforesaid, 
the  court  before  which  such  conviction  is  had,  may,  in  lien  of 
the  penalty  herein  provided,  accept  from  the  person  con- 
victed a  bond  to  the  board  of  county  commissioners  of  the 
county  in  which  such  conviction  is  had,  with  good  and  suf- 
ficient surety,  couditioned  for  the  support  of  the  wife  "  •  • 
for  the  term  of  six  months  after  the  date  of  said  conviction; 
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and  the  court  may  accept  auch  bond  at  any  time  after  such 
oonyiotion,  and  order  the  release  of  the  person  so  convicted." 

Mr.  Wm.  T.  Rogbbs  and  Mr.  A.  J.  RisnsG,  for  plaintiff 
in  error, 

Attoenbt  Gbnbeai.  BrEON  L.  Caee  and  Mr.  Calvin 
E.  Reed,  Mr.  John  Hipp  and  Mr.  C.  W.  Stbphenson,  of 
counsel,  for  defendant  in  error. 

Mr.  JusTioB  Gabbbrt  delivered  the  opinion  of  the  court. 

The  first  objection  to  tJie  information  ui^ed  is,  that  plain- 
tiff in  error  is  charged  with  having  committed  the  oifense  at 
an  impossible  date,  viz:  September,  1897.  The  information 
is  carelessly  dra^vn,  but  from  the  language  employed,  charg- 
ing the  time  when  the  offense  was  committed,  it  is  fairly  in- 
ferable that  it  was  at  a  date  prior  to  the  time  when  it  was 
filed  with  the  justice,  and  although  it  might  have  been  suc- 
cessfully attacked  at  the  proper  time,  by  a  motion  on  ac- 
count of  form,  or  ambiguity,  it  is  too  late  to  raise  that 
question  after  trial.  1  Milln'  Aun.  Stats,  sec.  1433.  It  is 
urged  that  the  information  does  not  state  that  plaintiff  in 
error  was  a  resident  of  the  state.  The  offense  consists  of 
the  willful  neglect  of  a  husband  to  provide  reasonable  sup- 
port and  maintenance  for  his  wife.  In  chaining  an  offense, 
it  is  sufficient  to  allege  the  facts  constituting  it,  and  is  not 
necessary  to  aver  facts  to  show  affirmatively  that  the  per- 
son charged  is  one  who  can  be  prosecuted  for  such  offense. 
Nonresidents  are  excepted  from  the  operation  of  the  act; 
but  it  Ib  not  necessary  to  negative  exceptions;  if  plaintiff  in 
error  was  a  nonresident  of  the  state,  that  was  a  matter  of 
defense. 

It  is  contended  that  the  evidenC'e  failed  to  establish  the 

relationship  of  husband  and  wife  between  plaintiff  in  error 

and  the  prosecuting  witness.     It  appears,  conclusively,  from 

a  certified  copy  of  the  records,  that  the  parties  were  marri«d 
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in  dae  form,  at  Golden,  in  thia  atate,  the  26,  da;  of  August, 
1881.  At  this  time,  the  prosecuting  witness  was  a  married 
woman,  although  she  seems  to  hare  then  believed  she  was 
divorced  from  her  former  husband.  Plaintiff  in  error  knew 
of  her  former  marriage,  but  appears,  also,  to  have  believed 
that  she  had  been  divorced ;  so  that,  although  the  marriage 
contract  of  August  26, 1881,  was  a  nullity  on  account  of  the 
incapacity  of  Mrs.  Poole  to  enter  into  a  valid  marri^e  con- 
tract, both  were  innocent  of  any  willful  intention  to  commit 
a  wrong.  March  31,  1882,  the  former  husband  procured  a 
divorce  from  Mrs.  Poole.  The  plaintifE  in  error  admits  that 
he  knew  of  these  proceedings ;  whether  Mia.  Poole  did,  is 
not  altogether  clear.  After  this  knowledge  on  hia  part,  with 
the  exception  of  a  very  brief  period,  they  continued  to  live 
together  as  husband  and  wife  until  sometime  in  1891.  Since 
that  date,  they  have  sustained  that  relationship,  at  least  a 
greater  portion  of  the  time,  down  to  September  19,  1896. 
If  parties  desire  marriage,  and  do  what  they  can  to  render 
their  union  matrimonial,  but  one  of  them  is  under  a  disabil* 
ity,  their  cohabitation  thus  matrimonially  meant  and  con- 
tinued, after  the  disability  is  removed,  will,  in  law,  make 
them  husband  and  wife  from  the  moment  that  such  disalnl- 
ity  no  longer  exists.  1  Bishop  on  Marriage,  Divorce  and 
Separation,  §§  970,  979.  Or,  as  otherwise  stated  by  this  au- 
thor, "  To  employ  words  more  nicely  accurate,  and  cover  a 
larger  ground,  the  living  together  of  marri^eaMe  parties  a 
single  day  as  married,  they  meaning  marrif^,  and  the  law 
requiring  only  mutual  consent,  makes  them  husband  and 
wife."  1  Bishop  on  Marriage,  Divorce  and  Separation,  §  975. 
The  facts  in  this  ease  certainly  bring  the  parties  within 
the  doctrine  above  announced.  They  attempted,  in  good 
faith,  to  enter  into  a  legal  marriage  contract  by  procuring 
license,  and  solemnization  of  marriage  in  the  usual  way. 
After  the  disability  of  Mrs.  Poole  had  been  removed,  they 
continued  to  live  together  as  husband  and  wife,  held  eadi 
other  out  to  the  public  as  sustaining  that  relation ;  and  al- 
though no  subsequent  marriage  ceremony  was  performed,  as 
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is  jiBnaX  to  evidence  contracts  of  thie  character,  tliey  having 
originally  assumed  the  marriage  relation  in  good  faith,  in 
pursuance  of  what  they  believed  to  be  a  valid  contract  of 
marri^e,  and  having  continued  that  relationship  for  a  long 
period  after  it  could  have  been  legally  assumed,  raises  the 
presumptioD  that  thereby  they  intended  and  meant  marriage, 
mutaally  assented  to  a  contract  of  that  character. 

The  objection  to  the  decree,  was,  that  it  was  not  properly 
certified  under  the  act  of  congress,  the  certificate  thereto 
being  signed  by  a  deputy  clerk.  Whether  the  attestation  of 
the  decree  of  a  conri;  of  a  sister  state  is  sufficient  when  signed 
by  a  deputy  clerk  of  the  court;  only,  it  is  not  necessary  to 
determine.  The  decree  in  question  purported  to  find  that 
the  parties  were,  on  the  1,  day  of  April,  1882,  capable  of 
entering  into  a  marriage  contract,  and  that  they  were,  on  the 
said  day,  legally  married.  If  not  properly  attested,  the  in- 
troduction of  this  decree  might  have  been  error  on  account 
of  its  possible  influence  on  the  jury  in  determining  the  issue 
of  marriage ;  but  the  evidence  of  the  plaintiff  in  error  on  this 
subject  was,  that  Mrs.  Poole  and  himself  had  lived  together 
and  recc^nized  each  other  as  husband  and  wife  for  a  number 
of  years  after  the  inpediment  to  their  legal  marri^e  was  re- 
moved ;  and  this  admission,  coupled  with  the  uncontroverted 
fact  that  they  had  attempted,  in  good  faith,  to  enter  into 
the  marrif^  relation  before  that  time,  conclusively  estab- 
lished this  relationship,  and  therefore,  the  admission  of  the 
copy  of  this  decree  was  not  prejudicial  error.  Regarding 
this  decree,  Mrs.  Poole  testifies  that  her  hiiaband  told  her  he 
had  compared  the  identical  copy  which  was  offered  in  evi- 
dence, vrith  the  original,  and  informed  her  it  was  a  true  copy, 
and  that  in  discussing  the  matter  further,  they  agreed  to  ac- 
cept it  aa  evidencing  their  true  relation ;  so,  for  the  purpose 
of  showing  the  character  of  this  ^reement,  it  was  proper 
for  the  jury  to  consider  the  copy  admitted.  This,  apparently, 
was  the  view  entertained  by  the  trial  court,  in  ruling  upon 
ite  admissibility,  and  subsequently  instructing  the  jury  upon 
the  subject. 
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The  statute  authorizee  the  acceptance  of  a  bond  in  lieu  of 
the  penalty  provided ;  true,  it  does  not  designate  that  the 
bond  shall  be  executed  in  any  penalty,  or  in  express  terms 
empower  the  court  to  fix  the  penalty  thereof ;  the  bond  shall 
be  conditioned  for  the  support  of  the  wife  for  a  specific 
period,  but  theie  can  be  no  objection  If  the  order  therefor 
names  the  penalty  in  which  it  shall  be  executed,  or  the  sum 
to  be  paid  at  stated  intervals  for  her  support.  In  the  absence 
of  specific  provisions  regarding  the  terms  and  conditions  of 
tii.e  bond,  the  court  has  authority  to  make  such  order  in  rela- 
tion thereto,  as  will  subserve  the  purposes  for  which  it  is  to 
he  given,  viz :  the  support  of  the  wife  for  the  period  of  six 
months  from  and  after  conviction  of  the  husband  for  non- 
support. 

Plaintiff  in  error  was  arraigned  and  pleaded  not  guilty 
before  the  justice.  On  appeal  the  cause  came  up  for  trial 
de  novo  on  the  issues  made  in  the  court  below,  and  it  was 
not  necessary  that  he  be  rearraigned,  or  replead  in  the  appel- 
late court  any  more  tiian  it  was  necessary  for  the  people  to 
file  another  information.  By  arraignment  before  the  justice, 
he  was  informed  of  the  nature  of  the  charge.  Having  there 
pleaded,  the  issues  were  made,  and  the  effect  of  the  appeal 
was  to  permit  the  plaintiff  in  error  a  new  trial  on  such 
issues. 

The  statute  upon  which  this  prosecution  is  based  does  not 
change  the  law  as  to  the  civil  liability  of  the  husband  to 
furnish  his  wife  reasonable  support ;  it  provides  a  penalty 
in  case  he  fails  to  do  so,  unless  excused  hy  physical  incapac- 
ity or  other  good  cause ;  he  is  not  relieved  from  furnishing 
such  support  on  account  of  the  financial  means  of  his  wife, 
either  by  the  general  law,  or  the  statute,  and  so  the  offer  of 
plaintiff  in  error  to  prove  t^t  the  prosecuting  witness  had 
means  of  her  own,  at  a  time  several  months  prior  to  t^e 
institution  of  these  proceedings,  it  not  beii^  claimed  that 
such  means  were  obtained  from  the  husband,  was  wholly 
immaterial.  There  is  no  reversible  error,  and  the  judgment 
is  affirmed. 

Affirmed. 
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[Ho.  Ki9.] 
Pettit  v.  The  People. 

1.  Pbaotiob— Bill  op  Ezoiptioiib. 

Brron  relating  Co  the  giving  of  iiutractioiift,  tlie  adniluloii  and  rejeotioa 
of  eTidenoe,  the  conduct  of  the  court  in  coaCrolIiDg  the  procedure 
at  the  trial  and  the  insufSciency  of  the  evidence  to  support  the 
Tflrdiot  oonnot  be  conBtdered  b;  the  supreme  court  In  the  absence 
ot  a  bill  of  ezoeptiona  presenting  the  same, 

i.  Same. 

A  bin  of  ezceptioaa  signed  and  sealed  by  the  trial  court  one  day  after 
the  record  la  certified  by  the  clerk,  not  died  in  the  district  oonrt, 
■or  oeiUfied  by  the  clerk  as  a  true  bill  of  exceptions,  oannot  be  cod- 
ridered  aa  a  part  of  the  record. 

3.   I'XACTICK — iNTORUATIOir. 

Where  the  taw  provides  that  an  offense  may  be  committed  in  difFereot 
ways,  connecting  the  different  methods  of  committing  the  offense 
with  the  ward  "  or,"  an  Information  la  not  double  which  charges 
a  defendant  with  all  the  ways  In  which  the  offense  nuy  be  com- 
mitted employing  the  conjuootlon  and  where  the  statute  has  "  or." 

^.    PIU.CTICB — DKHttBBBB. 

dpon  an  issue  of  law  raised  by  demoTrer,  the  oonrt  cannot  determine  a 
question  of  fact  presented  by  affidavit  in  support  of  the  demurrer, 
and  which  does  not  appear  upon  the  [aoe  of  the  iuformatiou. 

S.  LiQUOB  LlOBVBB. 

The  law  requiring  a  license  for  selling  llquoi  applies  to  oitiea  and  inoor- 
porated  towns. 

^ror  to  the  lH»triet  Court  of  Logan  County. 
Mr.  W.  E.  CbtsSman,  for  plaintifF  in  error. 

Attoenet  Gbneeal  Bthon-  L.  Caer,  and  Mr.  Calviw 
E.  Rekd,  for  defendant  in  error. 

Chief  Justice  Campbell  delivered  the  opinion  of  Hie 
court 

The  statate  on  which  this  prosecution  is  haaed,  prohibit- 
ing the  sale  of  liquor  in  less  quantity  than  one  gallon  with- 
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out  hxving  a  legal  licenae  therefor,  ia  found  on  page  259  of 
the  Session  Laws  of  1891  (3  Mills'  Ann.  Stats,  sec  1346). 
On  the  trial  the  defendant  was  convicted,  and  upon  this 
writ  of  error  to  the  sentence  thereupon  assigns  numerous 
grounds  for  reversal. 

Of  those  argued,  some  cannot  be  considered  through  the 
absence  of  a  bill  of  exceptions  upon  which  they  rest.  Of 
the  latter  kind  are  those  relating  to  the  giving  of  instruo- 
tions,  the  admission  and  rejection  of  testimony,  the  conduct 
of  the  court  in  controlling  the  procedure  at  the  tri^  and  the 
insu£Bciency  of  the  evidence  to  support  the  verdict.  The 
alleged  bill  of  exceptions  in  the  record  we  are  not  at  liberty 
to  examine.  What  purports  to  be  a  bill  is  among  the  files, 
and  an  indorsement  thereon  indicates  that  it  was  signed  and 
sealed  by  the  judge  one  day  after  the  clerk  of  the  district 
court  certified  the  record  up  to  this  court.  It  appears  not 
to  have  been  filed  in  the  district  court,  or  certified  as  a  true 
bill  by  the  clerk.  We  therefore  cannot  consider  it  as  a  part 
of  the  record.  Mdred  v.  Molloy,  2  Colo.  20 ;  Packard  v. 
Spdlingt,  3  Colo.  109  j   Yuma  County  v.  Lovell,  20  Colo.  80. 

Our  refusal  to  discuss  such  objections  is  not  to  be  taken 
as  an  implied  recognition  of  their  merit,  but  we  cannot  dis- 
regard wholesome  rules  of  practice,  and  pass  upon  questions 
not  in  the  case. 

Plaintiff  in  error  is  in  a  position  to  urge  only  two  of  the 
errors  assigned :  firtt,  that  the  information  is  double ;  tectmd, 
that  it  charges  no  offense.  The  defendant's  demurrer,  inter- 
posed below  upon  the  first  ground,  was  properly  overruled. 

The  alleged  duplicity  consists  in  the  fact  that  the  infor- 
mation charges  that  the  defendant  did  "  barter,  sell  and  ex- 
change and  otherwise  dispose  of  •  •  •  liquor,"  etc.  An 
information  which  charges  the  defendant  with  all  the  ways 
in  which  a  crime  may  be  conunitted  is  good,  especially  under 
our  stiitute  which  permits  the  plaintiff  to  state  the  offense  in 
tlie  language  of  the  statute,  which  was  done  here. 

It  is  said  in  1  Bishop  on  Criminal  Procedure,  §  436,  in 
conmienting  upon  a  statute  like  the  one  before  as:  "An 
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indictment  upon  a  statute  of  this  kind  may  allege,  in  a  single 
count,  that  the  defendant  did  ea  many  of  the  forbidden  things 
as  the  pleader  chooses,  employing  the  conjunction  and  where 
the  statute  has  '  or,'  and  it  wiU  not  be  double,  and  it  will  be 
established  at  the  trial  by  proof  of  any  one  of  them."  So, 
also :  "If  the  law  permits  an  offence  to  be  committed  in  dif- 
ferent ways,  a  count  is  not  double,  but  is  good,  which  chaises 
all  the  ways,  unless  repugnant.  And  the  pleader,  by  avail 
ing  himself  of  this  doctrine,  can  ordinarily  anticipate,  in  a 
single  count,  any  and  every  one  of  the  many  uncertain  forms 
which  by  possibility  the  proofs  may  assume." 

"This  method  —  namely,  charging  the  offence,  whatever 
it  is,  in  one  count,  as  committed  in  all  the  ways  known  to  the 
law  and  not  inevitably  inconsistent  with  one  another,  within 
the  probable  range  of  the  proofs,  and  directing  the  jury  that 
they  may  find  a  verdict  of  guilty  on  being  made  satisfied  of 
the  truth  of  so  much  of  the  allegation  as  constitutes  an 
offence  —  is  abundantly  sustained  by  the  authorities ;  while 
it  is  practically  superior,  above  all  comparison,  to  the  lum- 
bersome  indictment  of  many  counts.  Let  it  be  borne  in 
mind,  that  what  is  thus  to  be  set  out  is  simply  one  transac- 
tion, which,  and  only  which,  is  to  be  given  in  evidence  to 
the  jury."  Bishop's  Directions  and  Forms,  §  §  19,  21.  To 
the  same  effect,  also,  see  Bishop  on  Statutory  Crimes  (2ded.), 
§244;  Soldi  e.  The  State,  72  Wis.  7. 

There  is  no  repugnancy  in  the  ways  charged  in  this  in- 
formataon. 

The  other  error  which  plaintiff  may  press  is  that  the  infor- 
mation charges  no  offense,  because  the  act  done  was  com- 
mitted in  the  incorporated  town  of  Sterling  in  Logan  county. 
The  demurrer  attacking  the  information  in  this  respect,  was 
supported  by  affidavit.  To  uphold  by  affidavit  a  demurrer, 
which  is  supposed  to  raise  questions  of  law  only,  is  to  us  a 
novel  practice.  Upon  its  face  the  information  lays  the  venue 
in  Logan  county,  and  Sterling  is  not  mentioned.  We  do  not 
see  how  the  court  upon  this  issue  of  law  raised  by  the  de- 
murrer can  determine  a  question  of  fact ;  and  while,  as  we 
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have  already  said,  there  u  no  lull  of  exceptiona  in  tioB  case 
to  which  we  may  refer,  so  as  to  ascertain  if  npon  the  trial 
the  fact  was  brought  out  that  the  ofFense  was  committed  in 
an  incoi'porated  town,  still,  if  snch  was  the  fact,  it  would  be 
no  defense  in  this  acticm. 

In  the  cases  of  Mueller  v.  The  People,  ante,  p.  251,  (48  Pac. 
Rep.  965),  and  Jaakton  v.  The  PeopU,  ante,  p.  254,  (48  Pac 
Rep.  1115),  it  was  held  that  a  general  law  of  the  state  regu- 
lating the  liquor  traffic  was  operative  in  all  parte  of  the 
state,  including  towns  and  cities.  In  principle,  these  cases 
are  like  the  one  at  bar.  There  is  no  necessity  for  restating 
the  argument  for  that  conclusion. 

There  appearing  no  error  in  the  record  before  us,  the  judg- 
ment is  affirmed. 

Affirmed, 


[Ko  S780.] 
Chipmah  t.  The  People. 

1.  IirroxioATHie  LiiiiioBa — Salx  mttbovt  Lickkbb — Medicihai.  Pvb- 

POBBS. 

In  a  proBMuUoa  for  MlUng  Intnxlcatii^  Ilqaora  nithont  Uoense,  the 
lact  that  the  liquor  was  sold  for  msdlctnal  puTposea  Is  no  defeiwe. 

2.  SuiB — PsBinTS. 

Out  statutes  confer  upon  towns  and  cities  authority  to  grant  permits 
to  dmgglBts  for  the  sale  of  Itqnor  for  medloluiil  and  oerttin  other 
purposes.  Without  anoh  pennlt,  a  legal  license  is  an  essential  con- 
dldon  to  the  tight  to  sell  liquor  for  any  purpose. 

3.  BriDKNOB. 

In  a  prosecution  for  the  sale  of  liquor  without  Uoeuse,  the  intent  of  the 
party  selling  Is  Immaterial;  it  Is  therefore  error  to  admit  evidence 
of  other  sales  to  show  the  intent  with  which  the  sale  In  question 
was  made. 

i.   iNBTRUCmOHS. 

Where  do  exceptions  are  taken  to  the  giving  of  Instmotloiis,  they  will 
not  be  reviewed  on  appeal. 

Srror  to  the  IHttrict  Court  o/  Logan  OovMty. 
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Messis.  Allen  &  Websteb,  for  plaintifl  in  error. 

Attobnbt  General  Bteon  L.  Oakk  and  Mr.  Calvin 
E.  Reed,  for  defendant  in  error. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

To  B  judgment  impoaed  under  a  couTiotioc  for  selling, 
without  a  legal  license,  liquor  in  less  quantity  than  one  gal- 
lon, the  defendant  brings  his  case  here  by  writ  of  error. 
The  prosecution  is  founded  upon  an  act  of  the  general 
assembly  prohibiting  suoh  sale,  found  at  page  259  of  the 
Session  Lava  of  1891  (3  Mills'  Ann  Stats,  sec.  1346).  It 
provides  that  "Every  person,  not  having  a  legal  license 
therefor,  who  shall  barter,  sell,  exohat^e,  or  otherwise  dis- 
pose of ,  •  •  •  liquors  in  less  quantity  than  one  gallon,  •  •  • 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
hereof,  be  punished,"  etc. 

The  district  court  proceeded  upon  the  theory  that  if  the 
sale  was,  in  good  faith,  made  by  the  defendant  for  medicinal 
purposes,  that  fact  constituted  a  defense.  So,  when,  upon 
the  production  of  its  case,  the  People  elicited  froro  the  pros- 
ecuting witness  that  he  bought  the  liquor  for  medicinal 
purposes,  the  court  permitted  the  district  attorney,  without 
being  advised  (so  far  as  the  record  discloses)  that  the  de- 
fendant would  insist  upon  such  fact  as  a  defense,  to  call 
witnesses  in  chief  who,  against  the  defendant's  objections, 
were  allowed  to  testify  to  divers  sales  made  by  the  defendant 
to  other  persons  at  different  times,  avowedly  for  the  purpose 
of  showing  the  intent  with  which  the  sale  in  question  was 
made. 

There  are  decisions  under  somewhat  similar  statutes  that 
sales  by  a  druggist  for  medicinal  purposes  are  not  within 
the  mischief  aimed  at.  See  State  v.  Wratf,  72  N.  C.  253 ; 
BaU  V.  State,  50  Ind.  595;  Nixon  v.  State,  76  Ind.  524; 
Black  on  Intoxicating  Liquors,  §  206  and  cases  cited ;  State 
V.  Mitehell,  28  Mo.  562;  Ulrod  v.  State,  72  Ind.  292. 
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The  great  weight  of  authority,  however,  is  oppoaed  to 
this  view,  and  the  general  and  better  doctrine  is  that,  onlese 
there  ia  an  express  exception  in  the  statute  to  the  contrary, 
and  especially  where  permits  therefor  may  be  granted  to 
druggists,  such  sales  are  within  its  provisions,  if  no  license 
is  procured.  The  following  authorities  are  to  this  effect: 
WoodB  V.  State,  36  Ark.  36 ;  Flower  v.  State,  39  Ark.  209 ; 
CJiew  V.  State,  43  Ark.  361 ;  State  v.  Butcher,  40  Ark-  362 ; 
Wright  V.  People,  101  lU.  126 ;  Noeeker  v.  People,  91  111. 
494  J  Brown  v.  State,  9  Neb.  189 ;  State  v.  Oummer,  22  Wis. 
441 ;  State  v,  Downer,  21  Wis.  277  ;  State  v.  Butell  et  al.,  67 
la.  616 ;  State  v.  Gray,  61  Conn.  39 ;  City  of  Salirui  v.  Seitz, 
16  Kan.  143;  Ki^  v.  State,  66  Miss.  502;  Oarl  v.  State,  89 
Ala.  93 ;  Carton  v.  State,  69  Ala.  235 ;  Commonwealth  v. 
Hallett,  103  Mass.  452;  Commonwealth  v.  Bamadeil,  130 
Mass.  68 ;  State  t>.  Brown,  31  Me.  522. 

An  examination  of  the  legislation  of  this  state  upon  the 
regulation  of  the  liquor  traffic,  in  which,  inter  alia,  it  appeals 
that  authority  is  conferred  by  the  general  assembly  upon 
towns  and  cities  to  grant  permits  to  druggists  for  the  sale  of 
liquor  for  medicinal,  and  certain  other,  purposes  only, — 
showing,  as  it  does,  that  without  such  permission  the  right 
to  sell  does  not  exist, — satisfies  us  that,  under  our  laws,  a 
legal  license  is  an  essential  condition  to  the  right  of  any  one 
to  sell  liquor  for  any  purpose.  Gen.  Stats.  1883,  sec.  8312, 
subdivision  18,  as  amended  by  Session  Laws,  1895,  p.  221 
(3  Mills'  Ann.  Stats,  sec.  4408). 

This  being  our  conclusion,  it  is  apparent  that  evidence  of 
independent  sales  was  improper.  True  it  is,  that,  in  a  proper 
case,  evidence  of  offenses  other  than  the  one  charged,  and  of 
similar  character,  may  be  admitted  as  tending  to  throw  light 
upon  the  intent  with  which  the  defendant  did  the  act  for 
which  he  is  on  trial,  provided  the  same  is  followed  by  clear 
and  explicit  instructions  of  the  court  to  the  jury  limiting 
such  evidence  to  that  purpose  only,  and  instructing  them 
not  to  consider  it  for  any  other  purpose  whatever.  South 
V.  The  People,  ante,  p.  262  (50  Pac.  Rep.  1036).     But  we  have 
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just  held  Uiat,  under  our  statute  above  quoted,  a  sale  by  any 
person  without  a  legal  license  therefor  is  unlawful.  The 
purpose  for  which,  or  the  intent  with  which,  the  sale  in  ques- 
tion is  made  is  not  important.  The  mere  doiug  of  the  pro- 
hiMled  act  couatitutes  the  offense,  and  the  specific  int«nt 
with  which  such  act  is  done  is  immaterial.  The  admission 
of  evidence  of  other  similar  offenses,  therefore,  could  not 
have  been  otherwise  than  prejudicial  to  the  defendant,  and 
we  cannot  saj  that  such  incompetent  evidence  did  not  con- 
tribute to  the  verdict. 

The  attorney  general  concedes  that,  if  a  sale  for  medicinal 
purposes  is  no  defense,  endence  of  other  sales  was  incom- 
petent, and  not  responsive  to  any  issue  in  the  case,  and  its 
admission  erroneous.  But  he  strenuously  contends  tJiat  it 
was  error  without  prejudice,  because  the  sale  was  proven  by 
other  competent  evidence.  This  assumes,  however,  that  the 
jury  would  have  so  found,  had  this  improper  evidence  not 
been  received.  Bat  the  defendant  did  not  admit  the  sale, 
and  the  jury  might  not  have  found  him  guilty  thereof  upon 
the  sole  testimony  of  the  prosecuting  witness.  Indeed,  we 
are  of  the  opinion  that  this  evidence  of  other  and  independ- 
ent transactions, — especially  as  its  purpose  seems  not  to  have 
been  properly  limited  by  the  court,  and  which  &om  the  record 
we  find  to  be  much  more  satisfactory  and  explicit  than  the 
proof  of  the  sale  in  question, — was  more  controlling  with  the 
jury  than  the  legitimate  evidence  in  the  case.  This  error 
we  deem  prejudicial  to  defendant 

Error  is  assigned' to  the  giving  of  certain  instructions,  but 
we  cannot  consider  this  assignment,  as  no  exception  to  the 
giving  thereof  was  taken,  and  a  review  should  not,  in  such 
circumstances,  be  had.  Noble  v.  The  People,  23  Colo.  9. 
Besides,  the  errors  in  the  instructions,  if  any,  were  made  by 
the  court  in  applying  its  mistaken  notion  of  the  supposed 
defense  which  we  have  just  considered,  and  our  disposition 
of  that  question  will  probably  prevent  a  repetition  of  the 
alleged  erroiB  in  instructions,  in  ease  of  a  new  trial. 

Another  assignment  of  error  is  directed  to  the  use  of  the 
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oonjuBCtion  "  and  "  instead  of  "  or  '*  in  the  information.  This 
objection  ia  the  same  as  that  made  in  Fettit  v.  The  People, 
ante,  p.  617,  and  was  there  held  not  tenable. 

For  the  error  of  the  court  in  admittii^  improper  evidence, 
the  judgment  is  reversed,  and  the  case  remanded  for  a  new 
trial. 

Severted. 


[So.  t848.] 
O'Mahonbt,  as  SHEBiFr,  T.  The  People  ex  bbl.  SioiiE. 

BsDBMPTioK  FBou  EzEcunoK  Sale — Istkbest. 

Thftt  put  of  sec.  IS52,  Oen.  State.  1883  (HiUi'  Ann.  Stats,  seo.  2H6), 
vblch  fixes  the  rata  of  interest  to  be  pi^d  b;  Judgment  oredlton 
rodeeming  laads  from  execution  sale,  at  ten  per  cent  per  annum 
from  the  dat«  of  sale  upon  tbe  amount  the  land  sold  for,  was  not 
repealed  bj  tbe  smendmeDt  to  the  general  interest  law  ctum^ng 
the  legal  rate  of  interest  from  ten  to  eight  per  cent  per  annnm.  In 
order  for  a  Judgment  creditor  to  redeem  real  estate  from  an  exeen- 
tloD  aale  he  must  pay  tbe  amouot  for  which  it  sold,  together  with 
Interest  from  date  of  sale  at  ten  per  cent  per  annum. 

Appeal  from  the  DUtriet  Court  of  Lake  County. 

This  is  au  application  for  a  writ  of  mandamus  to  compel  the 
appellant,  Thomas  F.  O'Mahoney,  as  sheriff  of  Lake  county, 
to  execute  a  sheriff's  deed  to  appellee  Stone,  to  certain  min- 
ing claims,  in  pureuanee  of  an  execution  sale.  A  demnrror 
was  sustained  to  the  answer  of  appellant  to  the  alternative 
writ,  and  judgment  awarding  a  peremptory  writ  was  ren- 
dered. From  this  judgment  O'Mahoney  prosecutes  this  ap- 
peal.    Tbe  material  facta  are  stated  in  the  opinion. 

Mr.  J.  E.  Havens,  for  appellant. 

Mp.  a.  W.  Stone  pro  ge  and  Mr.  N.  Rolmkb,  of  counsel, 
for  appellee. 
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Mr.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

On  Fehrnary  10, 1896,  Arabroae  M.  Thomaa,  in  a  certain 
action  in  the  district  court  of  Lake  county,  recovered  a 
judgment  for  the  sum  of  $2,787  and  costs,  against  the  Fall 
River  Mining  &  Milling  Company.  An  execution  was  issued 
upon  this  judgment  and  levied  upon  certain  mining  claims, 
the  property  of  defendant  company.  On  May  18,  1896,  the 
property  was  sold,  and  lud  in  by  Thomas  for  the  sum  of 
$2,962,  the  amount  of  his  judgment  and  costs,  and  a  certifi- 
cate of  purchase  duly  issued  to  him  by  the  sheriff. 

On  June  1,  1896,  Thomas,  for  value,  assigned  the  certifi- 
cate to  relator  Stone,  who  is  still  the  legal  owner  and  holder 
thereof. 

On  February  15,  1897,  A.  F.  Weston  recovered  a  judg- 
ment ^[ainst  the  company  for  the  sum  of  $505  and  costs. 
An  execution  was  issued  on  this  judgment,  and  placed  in 
the  hands  of  appellant ;  and  on  February  16, 1897,  Weston 
paid  to  him  the  amount  of  money  for  which  the  property  was 
sold  to  Thomas,  with  interest  at  eight  per  cent  per  annum. 

On  February  20,  1897,  the  appellee  presented  to  appellant 
the  certificate  of  purchase  issued  in  pursuance  of  the  sale  on 
the  Thomas  judgment ;  also  a  sherifTs  deed,  duly  prepared, 
together  with  his  lawful  fees,  and  demanded  an  execution  of 
the  deed ;  which  demand  appellant  refused  to  comply  with, 
upon  the  ground  that  the  property  had  been  redeemed  from 
such  sale ;  and  then  and  there  offered  to  turn  over  to  appel- 
lee the  amount  paid  by  Weston,  which  appellee  declined  to 
accept  because  that  sum  was  insufScient  to  work  a  redemp- 
tion under  our  statute. 

This  controversy  presents  but  one  question,  and  that  is  as 
to  the  rate  of  interest  creditors,  under  the  present  legislation 
in  this  state,  are  required  to  pay  upon  the  amount  of  money 
for  which  the  jM^mises  have  been  sold  at  a  prior  execution 
sale,  in  order  to  redeem  the  property  from  such  sale.  Sec- 
tion 1852,  Gen.  Stats.  1883  (Mills'  Ann.  Stats,  sec  2548), 
which  specially  provides  for  the  redemption  of  real  property 
from  execution  sales,  enacts  that : 
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"  Said  judgment  creditor  shail  pay  •  *  •  the  amount  of 
money  for  which  said  premises  shall  have  been  sold,  with 
ten  per  cent  per  annum  interest  thereon  from  the  date  of 
such  sale." 

By  amendment  to  the  general  interest  law  in  1889  the 
legal  rate  of  interest  in  this  state  was  changed  from  ten  to 
eight  per  cent  per  annum ;  and  by  section  2  of  that  act,  being 
section  2252  Mills'  Ann.  Stats,  it  is  provided  that : 

"  Creditors  shall  be  allowed  to  receive  interest  when  there 
is  no  agreement  as  to  the  rate  thereof,  at  the  rate  of  eight 
per  centum  per  annum,  for  all  moneys  after  they  become 
due ;  •  •  •  or  on  any  judgment  •  •  •  from  the  day  of  en- 
tering up  said  judgment  until  satisfaction  thereof  be  made." 

It  is  contended  by  counsel  for  appellant  that  this  amend- 
ment repeals  so  much  of  section  1852  as  provides  the  rate  of 
interest  which  shall  be  paid  upon  the  amount  of  money  for 
which  the  premises  are  sold;  and  consequently,  that  the 
redemptioner  is  now  required  to  pay  but  eight  per  cent  on 
such  sum.  We  think  this  claim  is  untenable.  The  law  does 
not  favor  repeals  by  implication ;  and  unless  the  legislative 
intent  to  substitute  the  new  for  the  old  law  clearly  appears, 
such  a  result  does  not  follow ;  and  this  is  especially  so 
"  where  the  repeal  of  a  prior  special  act  is  claimed  to  result 
from  the  subsequent  passage  of  a  general  law."  Sckteenke  v. 
Union  Depot  ^  R.  R.  Co.,  7  Colo.  612. 

It  will  be  seen  that  the  subjects  upon  which  interest  is 
allowed  in  the  two  statutes  above  referred  to  are  entirely 
different.  The  general  statute  upon  the  subject  of  interest 
enumerates  certain  cases  in  which  interest  is  recoverable ; 
among  them,  judgments  remaining  unsatisfied ;  while  sec- 
tion 1852  provides  a  right  of  redemption  conditioned  upon 
the  payment,  within  a  certain  time,  of  the  amount  of  money 
for  which  the  property  sold,  with  interest  at  ten  per  cent 
per  annum.  And  the  rate  of  interest  collectible  in  these 
distinct  cases  has  always  been  regulated  in  this  state  by 
separate  statutes.  In  amending  the  general  interest  law  in 
1889  the  legislature  manifests  no  Intention  to  disturb  this 
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mode  of  regnlafing  the  rate  of  interest  on  these  respective 
subjects.  It  re-enacts,  in  the  language  of  the  original  stat- 
ute, iJiat  interest  shall  be  allowed  on  judgments  from  the 
date  of  entry  "  until  satisfaction  thereof  stiall  be  made ; " 
and  changes  only  the  rate  of  the  interest  allowed  in  such 
case.  We  are  unable  to  perceive  how  this  amendment  in 
any  way  modifies  or  repeals  any  of  the  provisions  of  sec- 
tion 1852.  This  statute  then,  being  in  foice,  controls  the 
rights  of  the  parties  in  this  case.  It  was  therefore,  neces- 
sary, in  order  to  work  a  redemption  from  the  execution  sale 
under  the  Thomas  judgment,  to  pay  the  amount  for  which 
the  property  sold,  together  with  ten  per  cent  interest.  The 
amount  received  by  the  sheriff  was  inadequate,  and  the  at- 
tempt to  redeem  the  property  in  questiou  was  unavailing. 
The  judgment  of  the  court  below  awarding  a  peremptory 
writ  is  therefore  afBrmed. 

Affirmed. 


[No.  8814.] 
Smith  v.  Smith. 


1.  Fba.udui.snt  Cokvkyanok. 

A  husbaDd  may  absolutely  dUpose  of  his  property  during  hla  life,  with- 
out the  ooDcnrrence  of  his  wife  and  ezonBrated  from  all  claim  by 
her,  provided  the  transacUon  is  not  merely  colorable.  If  the  dis- 
poaitJoa  be  bonajtde  and  do  right  is  reserved  to  him,  thougli  made 
to  defeat  the  dght  of  the  wife,  It  will  be  good.  But  if  the  disposi- 
tion be  colorable  only,  and  made  with  the  Intentioa  of  reecrviDg  to 
himself  the  exclusive  dominion  and  control,  and  right  to  use  and 
enjoy  the  property  during  bia  life,  and  at  the  same  time  to  deprive 
the  wife  of  her  right  as  heir.  It  Is  a  fraud  on  the  rights  of  the  wife 
and  will  be  set  aside. 

2.  Sakb. 

Deeds  made  by  a  husband,  conveying  his  property  to  his  children,  and 
withheld  from  record  for  four  year*  and  until  the  death  of  the 
grantor,  he  in  the  mean  time  exercising  control  over  and  eDjoying 
the  nse  of  the  property,  leads  strongly  to  the  conclusion  tiiat  they 
were  so  withheld  as  a  result  of  an  understanding  between  the 
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grantor  and  grantoM,  and  that  the  graDtoos  were  Rullty  of  oolluBion 
in  the  matter  to  preTeat  tntonnatioii  of  the  tnuuferB  reacbini;  the 
wife  of  the  grantor. 

3.  Law  op  the  Ca.be. 

BullDgs  made  by  the  Bupreme  court  on  the  retiew  of  a  case  beooma 
the  law  of  the  case  and  are  not  open  for  coDaideratton  on  a  subse- 
qaeat  review  ol  the  case,  unless  a  new  and  different  state  of  facta 
baa  been  eatabliahed  on  the  new  trtaL 

Appeal  from  the  IHstrict  Court  of  Arapahoe  CowUy. 

Mr.  David  Mitchell  and  Mr.  N.  M.  Laws,  for  appellant 

Mr.  W.  C.  KiNGSLEY  and  MessrR.  Babtbls  &  Blood, 
for  appellee. 

Me.  Jd8TICB  GioDDAHD  delivered  the  opinion  of  the  court. 

Thie  case,  consolidated  with  two  otiier  like  cases,  was 
before  us  on  a  former  appeal,  Smith  et  aX.  v.  Smith,  20  Colo. 
480,  and  many  of  the  questions  now  presented  were  then 
considered  and  detemiiiied.  It  will  be  seen  bj  a  reference 
to  the  statement  of  the  case  as  there  made,  that  the  object 
of  the  action  is  to  compel  the  appellant  to  convey  to  appellee 
a  certain  interest  in  real  estate  alleged  to  have  been  conveyed 
to  him  by  his  father,  the  husband  of  appellee,  in  fraud  of 
her  rights.  It  also  appears  &om  the  opinion  then  rendeted 
that  the  complaint  stated  a  cause  of  action,  and  upon  the 
evidence  contained  in  the  record,  the  appellee  was  entitled 
to  the  relief  sought;  but  the  judgment  in  her  favor  was 
reversed  upon  the  sole  ground  that  the  district  court  erred 
in  consolidating  the  cases,  and  thereby  preventing  the  appel< 
lant  and  the  other  defendants  from  fuUy  presenting  their 
defenses.  In  so  far  as  the  specifications  of  error  challenge 
the  sufficiency  of  the  complaint,  or  the  r^ht  of  appellee  to 
introduce  evidence  in  support  of  its  averments,  or  the  cor- 
rectness of  any  other  of  our  rulings  upon  the  former  review, 
they  are  not  now  open  to  consideration.  Under  the  doctrine 
of  the  "law  of  the  case"  the  conclusions  then  announced 
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are  controlling  upon  this  review,  unless  a  new  and  different 
state  of  facts  has  been  established  on  the  new  trial.  It  only 
retnaius,  therefore,  for  us  to  determine  whether  the  facta 
developed  upon  the  last  trial  are  so  materially  different  from 
those  disclosed  in  the  former  record  as  to  take  the  case  out 
of  the  rule  laid  down  in  our  former  opinion.  We  accepted 
as  a  correct  statement  of  the  law,  the  following  from  Ken- 
on  Fraud  and  Mistake. 

"  There  can  be  no  doubt  of  the  power  of  a  husband  to  dis- 
pose absolutely  of  his  property  during  his  life,  independently 
of  the  concurrence,  and  exonerated  from  the  claim  of  bis 
wife,  provided  the  transaction  is  not  merely  colorable,  and 
be  unattended  with  circumstances  indicative  of  fraud  upon 
the  r^hts  of  the  wife.  If  the  disposition  of  the  husband 
be  bona  fide,  and  no  right  is  reserved  to  him,  though  made 
to  defeat  the  right  of  the  wife,  it  will  be  good  against  her," 

And  the  Chief  Justice,  speaking  for  the  court,  used  this 
language : 

"  The  proof  shows  that  these  three  several  deeds  were  held 
from  record  for  the  period  of  four  years  after  their  execution. 
If  one  of  these  deeds  had  been  witheld  from  record  for  that 
length  of  time,  this  would  be  a  suspicious  circumstance, 
while  the  fact  that  all  were  thus  withheld  leads  very  strongly 
to  the  conclusion  that  they  were  so  withheld  as  a  result  of  an 
understanding  between  the  grantor  and  the  three  grantees,  and 
that  these  grantees  were  guilty  of  collusion  in  the  matter  for 
the  purpose  of  preventing  information  of  the  transfer  from 
reaching  the  wife  of  the  grantor,  and  to  permit  the  grantor  in 
the  meantime  to  continue  to  exercise  exclusive  dominion  and 
control  over  the  property.  •  *  *  It  is  not  necessary  in  this 
case,  and  it  is  not  our  intention  to  say  anything  that  will  pre- 
vent the  husband,  during  his  lifetime,  from  selling  his  personal 
property,  or  transferring  his  real  estate  for  such  consideration 
as  he  may  be  willing  to  accept,  or  without  consideration,  pro- 
vided always  that  the  transaction  shall  be  absolute  and  bona 
fide,  and  not  colorable  merely,  but  what  we  do  say  is,  where, 
as  here,  the  complaint  chaiges,  and  the  evidence  shows,  that 
Vol.  xhv — 84 


b,  Google 


630  Smith  v.  Smith.  [Jan.  T., 

the  transaction  complained  of  ia  colorable  only  and  resorted 
to  by  the  husband  for  the  purpose  of  defeating  his  wife's 
right  as  his  heir,  he  hoping  thereby  to  obtain  the  full  benefit 
of  the  property  to  the  last  hour  of  his  life,  and  at  the  same 
time  being  able  to  deprive  her  of  all  interest  therein  as  his 
heir,  is  as  much  of  a  fraud  on  the  part  of  the  husband  as  it 
is  for  ft  debtor,  having  in  contemplation  the  incurring  of  an 
indebtedness,  to  put  his  property  beyond  his  control," 

While  the  condition  of  the  appellee  ia  referred  to  elsewhere 
in  the  opinion  as  emphasizing  the  inequitable  nature  of  the 
transaction,  the  circumstances  that  vitiate  the  transfer  are 
that  the  transaction  is  merely  colorable,  and  was  resorted  to 
by  the  grantor  to  defeat  appellee's  right  as  heir,  and  the  re- 
tention by  him  of  exclusive  dominion  and  control  of  the 
property,  and  the  reservation  to  himself  of  the  right  to  use 
and  enjoy  it  during  his  lifetime.  Upon  tliis  feature  of  the 
case  the  court  below  made  the  following  findings  of  fact : 

"That  on  the  said  28th  day  of  August,  1888,  the  said 
Horace  G.  Smith  made  and  executed  three  certain  convey- 
ances to  his  said  three  cliildren  for  the  nominal  consideration 
of  One  Dollar  each,  one  to  the  defendant  herein  and  herein- 
after particularly  referred  to,  whereby  he  pretended  to  con- 
vey about  one-third  in  value  of  all  of  hie  said  real  estate ; 
•  *  •  that  none  of  said  deeds  were  filed  for  record  until  the 
16th  day  of  August,  A.  D.,  1892;  that  the  said  plaintiff  had 
no  knowledge  of  the  making  or  the  existence  of  said  deeds 
until  after  the  death  of  the  said  Horace  G.  Smith ;  that  from 
the  time  of  making  said  deeds  to  the  time  when  said  deeds 
were  filed  for  record  as  aforesaid,  the  said  Horace  G.  Smith 
retained  the  possession,  dominion,  and  control  over  the  prop- 
erty described  therein,  and  during  all  of  said  time  he  re- 
ceived the  rents,  income  and  revenues  therefrom,  and  exer- 
cised the  exclusive  rights  of  ownership  in  all  of  said  property 
the  same  as  if  said  deeds  had  never  been  executed ;  that 
said  pretended  conveyances  of  the  said  Horace  G.  Smith  were 
a  mere  device  and  contrivance  by  which  the  said  Horace  G. 
Smith,  not  parting  nor  intending  to  part  with  the  dominion 
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or  control  over  said  real  estate  during  his  life,  sought  and 
endeavored  at  the  time  of  his  death,  to  deprive  the  plaintiff 
of  the  benefits  conferred  upon  her  as  an  heir  of  her  husband 
under  the  statutes ;  that  said  conveyance  to  the  said  defend- 
ant Horace  G.  Smith,  Jr.,  was  and  is  colorable  merely  and 
was  resorted  to  by  the  husband  of  the  said  plaintiff  for  the 
purpose  of  defeating  the  plaintiff's  rights  as  his  heir,  he 
hoping  thereby  to  obtain  the  full  benefit  of  the  property  to 
the  last  hour  of  his  life,  and  at  the  same  time  to  be  able  to 
deprive  her  of  all  interest  therein  as  his  heir, 

*'  The  court  doth  further  find  that  all  of  the  allegations  in 
the  plaintiff's  complaint  are  true  as  therein  alleged,  and  that 
the  allegations  contained  in  the  answer  of  the  said  defendant 
are  not  true." 

These  findings  clearly  bring  the  case  within  the  rule  an- 
nounced, and  are  decisive  of  this  controversy.  While  it  is 
true  that  the  evidence  is  conflicting,  the  weight  and  prepon- 
derance supports  the  court's  conclusion ;  and  under  the  well 
settled  rule  we  are  precluded  from  disturbing  its  findings. 

The  error  assigned  upon  the  admission  of  testimony  might 
be  disregarded  as  too  general  to  require  notice ;  but  upon 
examination  of  the  evidence  complained  of,  while  some  of  it 
might  be  objectionable,  we  are  satisfied  that  its  admission  in 
no  way  prejudiced  defendant's  case.  Upon  a  careful  exam- 
ination of  the  record,  we  perceive  no  error  that  would  justify 
a  reversal.  The  judgment  of  the  district  court  is  accordingly 
affirmed. 

Affirmed. 

Campbell,  J.  When  this  case  was  here  upon  the  first 
appeal,  I  dissented  from  the  conclusions  then  reached  by  my 
brethren  (22  Colo.  480).  I  then  believed,  and  do  now,  that 
in  making  the  conveyance  attacked  the  grantor  did  only 
what  he  had  the  strict  legal  right  to  do ;  and  that  neither 
under  the  law  nor  the  facts  is  the  plaintiff  entitled  to  a  judg- 
ment. But  upon  this  second  appeal  my  associates  find  from 
the  record,  in  which  finding  I  do  not  concur,  that  the  case 


b,  Google 


S32  Mitchell  t.  The  People.  [Jan.  T., 

as  made  upon  the  second,  is  substantially  the  same  as  npon 
the  first,  trial  below.  Though  the  majority  of  this  court  in 
the  case  of  Fisher  v.  Seymour,  23  Colo.  542,  without  comment, 
departed  therefrom,  yet  it  has  been  the  doctrine  of  this  court, 
which  in  this  case  is  again  announced,  that  the  conclusions 
reached  by  an  appellate  court  upon  a  former  appeal  are  r» 
judicata  upon  the  points  decided,  and,  upon  a  second  re- 
view, must  be  accepted  as  the  law  of  the  case.  K.  P.  Ry. 
Co.  V,  Baylet,  19  Colo.  348,  and  cases  cited. 

If,  in  this  case,  the  findings  of  fact  by  the  trial  court — 
from  which  it  appears  in  the  view  there  taken  that  the  case 
made  was  the  same  as  upon  the  former  trial — are  accepted 
as  conclusive  upon  us,  and  there  was  evidence  to  support  the 
same  (which  the  majority  of  this  court  has  deteiTained),  it 
would  necessarily  follow  under  the  doctrine  of  the  law  of 
the  case  that  the  judgment  should  be  afBrmed. 

Were  this  cause  now  here  for  the  first  time,  or  were  it 
between  other  parties,  I  should  not  hesitate,  both  because  of 
my  view  of  the  law,  and  of  the  facts  which  this  record  dis- 
closes, to  vote  for  a  reveraal  of  the  judgment.  I  would  feel 
it  my  duty  to  do  so,  irrespective  of  the  doctrine  of  "  the  law 
of  the  case,"  for  the  reason  that  the  decision  here  is,  in  my 
judgment,  fundamentally  wroi^  in  principle  and  unjust  to 
the  defendants,  and  its  effect  as  a  precedent  should  be  ren- 
dered uugatoiy  at  the  earliest  moment. 


[No.  S808.] 

Mitchell  v.  The  Peoplb. 

1.  RAPR — IlTDICTllEnT — EVIDENCE. 

In  a  pr<wecutioa  for  rape  it  Is  not  Decessary  to  allege  ia  the  iDdlotment, 
□or  ts  it  tnoumbent  upon  the  proaecution,  to  prove  the  age  of  the 
deteudaiit. 

2.  SAtfE — Pkoop  of  BiFrKBCNT  Acts — Ei.Kcnox. 

Id  a  proBeoQtion  for  rape  evidence  of  different  acta  of  iexual  Intwcoone 
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was  introduced  without  objection  from  defendant,  and  no  motion 
was  made  tu  require  tlie  proBecutlou  to  elect  upon  whicli  of  tliem 
jt  would  rely  tor  conviction.  Upon  appenl  deFendant  cannot  com- 
plain  that  an  aciiial  election  was  not  made.  AH  the  acts  proved 
were  within  the  statute  oF  limitation,  and  the  prosecution  liad  the 
right  to  select  from  among  them  that  upon  whiali  it  would  rely  for 
conviction;  and  In  the  absence  of  an;  expresa  election  from  the 
record  it  will  be  presumed  that  the  prosecution  elected  to  stand  by 
the  offense  it  first  introduced  evidence  to  establish ;  and  that  evi- 
dence of  other  acU  was  not  Introduced  to  prove  substAutive  offenses, 
but  la  corroboration  and  expianalJon  of  the  evidence  of  the  act 
charged. 

Error  to  tfte  District  Court  of  Pueblo  County. 

Plaintiff  in  error  was  convicted  on  an  indictment  charg- 
ing that  he  "  on  the  8th  day  of  May,  A.  D.  1897,  at  the 
County  of  Pueblo,  State  of  Colorado,  did  then  and  there, 
being  •  •  •  a  male  person  of  the  age  of  fourteen  years  and 
upwards,  upon  the  person  of  one  Jennie  Hiney  •  •  •  a 
female  person  under  the  age  of  eighteen  years,  to  wit :  of 
the  age  of  sixteen  years,  feloniously  made  an  assault ;  •  •  * 
and  her,  the  said  Jennie  Hiney,  did  then  and  there  feloni- 
ously and  forcibly  ravjah  and  carnally  know,  contrary  to  the 
form  of  statute ; "  etc. 

Motion  for  a  new  trial  was  overruled,  and  he  was  sentenced 
to  confinement  at  hard  labor  in  the  penitentiary  for  the  term 
of  fourteen  years.  To  reverse  this  sentence  he  brings  the 
case  here  on  error. 

Mr.  James  H.  Mechem  and  Mr.  Wallace  McNeel,  for 
plaintiff  in  error. 

Attoeney  General  Byeon  L.  Garb  and  Mr.  Calvin  E. 
Reed,  for  defendant  in  error. 

Me.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

The  record  discloses  that  the  only  evidence  introduced 
upon  the  trial  was  on  the  part  of  the  people,  and  consisted 
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of  tbst  of  Jennie  Hiney,  the  proBecuting  witness,  that  of  her 
mother,  and  two  physicians,  together  with  certain  exhibits. 
From  this  evidence  it  appears  that  Mitchell,  the  plaintiff  in 
error,  had  lived  for  eight  years  with  Mrs.  Flora  D.  Hiney, 
who  was  separated  from  her  husband,  and  was  the  mother  of 
four  children,  the  oldest  being  Jennie,  who  was  sixteen  years 
of  age  at  the  time  of  the  trial ;  and  that  on  two  occasions 
during  the  preceding  summer,  while  riding  in  a  buggy  near 
Fountain  bridge,  in  Pueblo  county,  he  had  sexual  inter- 
course with  Jennie,  who  was  then  fifteen  years  of  age ;  and 
also  on  two  other  occasions  during  the  month  of  May  or 
.Tune  of  that  year,  at  the  house  of  Mrs.  Hiney,  in  the  city  of 
Pueblo. 

The  principal  error  relied  upon  for  a  reversal  is  that  there 
was  no  direct  evidence  to  show  that  Mitchell  was  over  four- 
teen years  of  age,  it  being  insisted  that  it  was  incumbent 
upon  the  people  to  establish  this  fact  by  swoitl  testimony,  in 
order  to  sustain  a  conviction  under  the  stutute.  This  ob- 
jection is  not  well  taken.  It  is  not  necessary,  in  an  indict- 
ment for  rape,  to  allege,  nor  incumbent  upon  the  state  to 
prove,  the  age  of  the  defendant.  In  Commonwealth  v. 
Scannel,  11  Cush,  548,  the  question  of  the  necessity  of  aver- 
ring the  age  of  the  defendant  in  an  indictment  for  rape  was 
presented,  and  the  court  say: 

"  It  is  not  neeessaiy  in  an  indictment  for  rape,  to  allege 
that  the  defendant  is  fourteen  years  of  age.  It  might  as 
well  be  contended  that  in  all  other  cases,  the  indictment 
must  allege  that  the  party  chatged  was  above  the  age  of 
seven  years.  The  incapacity  of  a  party,  by  reason  of  his 
tender  years,  to  commit  the  crime  charged  upon  him,  may  be 
a  good  defense  on  the  trial,  as  it  may  negative  effectually 
the  charge,  but  this  capacity  is  not  required  to  he  stated  in 
the  indictment,  and  its  omission  furnishes  no  ground  for  ar- 
resting the  judgment,  after  a  verdict  against  the  accused." 

To  the  same  effect  are  People  v.  Ah  Tek,  29  Cal.  575; 
Davia  v.  State,  42  Texas,  226 ;  2  Bish.  on  Grim.  Pro.  §  954. 

The  further  errors  relied  upon  are  that  there  was  no  defi- 
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nita  time  proved  when  the  specific  act  of  sexual  intercourae 
constituting  the  crime  charged  in  the  information  took  place ; 
and  that  the  prosecution  was  not  required  to  elect  which  of 
the  various  acts  testified  to  by  the  prosecuting  witness  and 
her  mother  it  would  rely  upon  for  a  conviction.  The  evi- 
dence of  different  acts  was  not  objected  to,  not  was  any 
motion  made  requiring  the  prosecution  to  elect  upon  which 
of  them  it  would  rely  for  a  conviction.  Counsel  are  not  in 
a  position  to  now  complain  that  an  actual  election  was  not 
made,  and  that  testimony  as  to  more  than  one  offense  was 
permitted  to  go  to  the  Jury.     Miller  v.  People,  23  Colo.  95. 

All  the  acts  proved  were  within  the  period  of  the  statute 
of  limitations  applicable  to  the  offense  charged ;  and  the 
prosecution  had  the  right  to  select  from  among  them  that 
upon  which  it  would  rely  for  a  conviction ;  and  in  the  ab- 
sence of  any  express  election  from  the  record  it  is  to  be  pre- 
sumed that  the  prosecution  elected  to  stand  by  the  offense 
it  first  introduced  evidence  to  establish ;  and  that  evidence 
of  other  acts  of  sexual  intercourse  between  plaintiff  in  error 
and  the  prosecuting  witness  was  not  introduced  to  prove 
substantive  offenses,  upon  which  a  conviction  might  be  had, 
but  in  corroboration  and  explanation  of  the  evidence  of  the 
act  chai^d. 

For  this  purpose  the  evidence  of  the  other  acts  was  clearly 
admissible.  People  v.  Jennets,  5  Mich.  305 ;  People  v.  Ten- 
EUhoff,  92  Mich.  167 ;  Whart.  on  Crim.  Ev.  §  35;  State  v. 
Knnpp,  45  N.  H.  148. 

While,  as  counsel  suggest,  there  are  many  things  in  the 
record  that  tend  to  arouse  a  suspicion  that  the  prosecution 
may  have  been  inspired  by  mercenary  motives,  and  that  tend 
to  affect  the  credibility  of  the  witnesses  who  testified  against 
the  defendant,  yet  these  are  not  matters  for  our  considera- 
tion. The  jury  were  the  judges  of  the  credibility  of  the  wit- 
nesses, and  of  the  weight  to  be  given  to  their  testimony ;  and 
having  found  the  defendant  guQty  upon  testimony  which,  if 
true,  clearly  establishes  his  guilt,  we  are  not  at  liberty  to 
disturb  their  finding. 
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A  careful  consideration  of  the  record  satisfies  us  that  it 
discloses  no  etrot  that  would  justify  a  reversal.  The  judg- 
meut  and  sentence  is  therefore  affirmed. 


[So.  S809.] 

Mitchell  v.  The  Pbwple. 


Tbe  coDvictioD  in  this  case  U  afBrmed  upon  the  same  rea«oai  giveo  io 
the  opinion  in  MUekeU  v.  The  People,  atUe,  p.  53'i. 

Mirror  to  the  DUtriet  Court  of  Pueblo  CourUy, 

Mr.  James  H.  Mechesi  and  Mr.  Wallace  B.  McNeel, 
for  plaintiff  in  error. 

ATTOBNBr  General  Byron  L.  Cabe  and  Mr.  Calvis 
E.  Reed,  for  defendant  in  error. 

Mr.  JtrsTlCB  GoDDARD  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  convicted  of  the  crime  of  rape 
upon  the  person  of  Flora  Hiney,  a  younger  sister  of  Jennie 
Hiney,  the  prosecuting  witness  in  the  preceding  case,  ante,, 
p.  532,  and  who,  at  the  time  of  the  commission  of  the  oSense, 
was  thirteen  years  of  age. 

The  errors  relied  on  for  reversal  are  substantially  the  same 
as  those  preBent«d  and  determined  in  that  case ;  and  for  the 
reasons  assigned  in  the  opinion  0ed  therein,  the  judgment 
of  the  district  court  is  affirmed. 

Affirmed. 
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[No.  sseso 

The  St.  Joe  and  Mineral  Farm  Mining  Co.  bt  al.  v. 

The  First  National  Bank  op  Aspen. 

JUDOHENT — JURiaDlCTION  OP  THB  SuPHKME  COURT. 

A  jadgmeot  is  the  final  deteriiiiiiat[oD  of  the  rigliU  of  the  parUes  Id  the 
kctioD  or  proceeding,  and  it  makes  no  difference  whether  it  Is  wliat 
would  formerly  be  called  a  judgmenl  or  decree.  If  a  liability  is 
det«rmiaed  to  exist  and  is  measured  in  money;  whether  it  confers 
upon  the  Buccessful  party  the  right  to  an  execution  or  subjects  cer- 
tnln  property  to  be  sold  for  its  satisfaction,  it  is  a  money  judgment. 
And  where  the  liability  established  against  the  defendant  is  for 
more  than  (2,500,  exclusive  of  costs  the  supreme  court  has  jurisdic- 
tion on  appeal. 

Appeal  from  the  Court  of  Appeals. 
Motion  to  diamiit  appeal. 

This  suit  was  originally  instituted  in  the  district  court  of 
Pitkin  county,  by  the  First  National  Bank  of  Aspen,  as  the 
legal  owner  and  holder  of  the  promissory  note  of  the  St.  Joe 
and  Mineral  Farm  Consolidated  Mining  Company  and  The 
Mineral  Farm  Consolidated  Mining  Company,  for  the  sum  of 
$40,000,  secured  by  a  trust  deed  upon  certain  property,  for 
the  purpose  of  procuring  the  substitution  of  a  trustee  to 
execute  the  powers  of  the  trust,  because  of  the  absence  from 
the  state  of  the  trustee  designated  therein.  It  averred  its 
ownership  of  the  note,  the  amount  due  thereon,  and  its  right 
to  cause  the  sale  of  the  property  to  be  made,  under  the  terms 
of  said  trust  deed,  for  the  purpose  of  collecting  the  same ; 
and  prayed  "for  an  order,  judgment  and  decree,  appointing 
and  designating  a  successor  in  trust,  with  full  power  and 
authority  to  exercise  and  perform  any  and  all  the  duties, 
powers  and  authority  conferred  and  granted  by  said  deed  of 
trust  unto  the  same  Aaron  Helms,  as  such  successor,  to  the 
end  that  said  trustee  may  proceed  under  the  terms  and  pro- 
visions of  said  deed  of  trust,  to  make  sale  of  said  property,  oi* 
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so  much  thereof  as  may  be  necessarj,  in  order  to  secure  unto 
this  plaintiff  full  payment  and  satisfaction  of  said  promisBOiy 
note,  interest,  *  •  *  costs,"  etc. 

The  answer  of  appellant  companies  denied  the  allegations 
of  the  complaint,  except  that  the  trustee  had  departed  from 
the  state ;  averred  that  the  note  was  made  by  one  B.  Clark 
Wheeler,  for  his  own  use  and  benefit,  and  that  he  had  no 
right  or  authority  to  execute  the  same  in  the  name  of  defend- 
ant companies ;  that  the  note  was  entirely  without  consider- 
ation, and  that  the  same  came  into  the  hands  of  plaintiff 
with  knowledge  of  such  defects.  They  also  interposed  a 
crossKiomplaiat,  setting  forth  the  illegality  of  the  transac- 
tion, the  invalidity  of  the  note,  and  prayed,  among  other 
things: 

"  That  said  note  be  delivered  up  by  the  said  The  First 
National  Bank  of  Aspen,  and  cancelled,  and  that  said  deed 
of  trust  be  satisfied  of  record,  and  declared  to  constitute  no 
lien  or  charge  upon  the  property  of  these  cross-complainants." 

To  the  answer  and  cross-complaint  plaintiff  filed  a  replica- 
tion, and  upon  the  issues  joined,  the  case  was  tried  to  the 
court.  The  court  made  certain  findings  in  favor  of  plaintiff, 
and  thereon  entered  the  following  judgment : 

"  And  the  court  doth  order,  adjudge  and  decree  that  the 
said  plaintiff  is  the  owner  and  holder  of  the  note  described 
in  said  complaint,  and  that  the  same  is  a  valid  and  subsist- 
ing note  and  indebtedness  against  the  said  defendants  The 
St.  Joe  and  Mineral  Farm  Consolidated  Mining  Company, 
and  The  Mineral  Farm  Consolidated  Mining  Company,  and  ■ 
that  there  is  now  due  thereon,  principal  and  interest,  the 
sum  of  $53,469.32,  and  that  the  said  deed  of  trust  above 
mentioned  and  set  forth  in  the  said  complaint  herein  is  a 
valid  and  subsisting  lien  on  the  property  therein  described 
and  hereinbefore  described  for  the  purpose  of  securing  the 
payment  of  said  note,  principal  and  interest,  and  the  ex- 
penses connected  therewith,  as  provided  in  said  deed  of 
trust;  and  that  Benjamin  Strawbridge,  of  Aspen,  Pitkin 
county,  Colorado,  be  and  is  hereby  appointed  trustee  in  and 
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under  said  deed  of  trust,  with  all  powers,  rights  and  author- 
ities conferred  and  granted  by  the  terms  of  said  deed  of  trust 
upon  the  trustee  therein  named,  with  full  power  and  author- 
ity in  lieu  and  instead  of , the  trustee  and  Buccessor  so  in  said 
deed  of  trust  named  and  provided  for,  to  sell  the  property 
therein  and  in  this  decree  described,  under,  by  virtue  of,  and 
in  accordance  with  the  terms  and  provisions  of  said  deed  of 
trust,  and  to  have  and  exercise  any  and  all  power,  authority 
and  rights  therein  conferred  upon  the  trustee  therein  named 
as  fully  as  though  the  said  Benjamin  Strawbridge  had  bsen 
named  as  the  original  trustee  in  said  deed  of  trust,  and  in 
pursuance  of  the  powers  therein  granted  for  the  purpose  of 
enforcing  the  payment  of  said  note,  principal  aad  interest, 
according  to  the  terms  of  said  deed  of  trust." 

Mr.  William  O'Brien  and  Messrs.  Pattison,  Waldeon 
&  DsviNE,  for  appellant. 

Mr.  R.  G.  "WiTHEES,  Mr.  H.  L.  McNaib  and  Mr.  Charles 
J.  Hughes,  Jr.,  for  appellee. 

Mb.  Justice  Goddard  dehvered  the  opinion  of  the  court. 

The  case  is  brought  here  on  appeal  from  a  judgment  of 
the  court  of  appeals,  affirming  the  judgment  of  the  district 
court.  Appellee  moves  to  dismiss  the  appeal  on  the  ground 
that  this  court  has  no  jurisdiction  to  entertain  the  same. 
The  precise  question  presented  by  this  motion  has  never 
been  passed  upon  hy  this  court,  and  that  is,  whether  for  the 
purpose  of  our  jurisdiction,  a  judgment  like  that  of  the  dis- 
trict court  exceeds  $2,500  exclusive  of  costs,  within  the  in- 
tent and  meaning  of  section  1,  page  118,  Session  Laws  of 
1891,  it  being  conceded  that  the  matter  in  controversy  does 
not  relate  to  a  franchise  or  freehold,  and  does  not  involve 
the  construction  of  any  constitutional  provision.  As  defined 
by  the  civil  code,  section  221:  "A  judgment  is  the  final 
determination  of  the  rights  of  the  parties  in  the  action  or 
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proceedingB,"  etc.  This  definitioQ  is  decisive  as  to  what  is  a 
judgment  under  the  code ;  and  it  makes  no  difference  whether 
it  is  what  would  formerly  be  called  a  judgment  or  decree. 
It  is  a  determination  bj  the  court  of  the  matters  in  issue  in 
the  particular  ease  as  to  whether  a  liability  does  or  does  not 
exist.  If  the  liability  is  held  to  exist,  and  is  measured  In 
money,  the  manner  of  its  discharge  does  not  affect  the  char- 
acter of  the  judgment ;  and  whether  it  confers  the  right  upon 
the  party  in  whose  favor  it  is  pronounced  to  an  execution, 
or  subjeete  certain  property  to  be  sold  for  its  satisfaction,  it 
is,  we  think,  a  money  judgment  in  the  sense  of  the  statute. 

While  the  primary  object  of  this  action  was  to  substitute 
a  trustee  in  lieu  of  the  one  originally  appointed,  yet  the 
pleadings  in  the  case  also  involve  the  validity  of  the  note, 
the  liability  of  the  defendant  thereon,  and  the  right  of  plain- 
tiff to  subject  the  property  described  in  the  trust  deed  to  its 
payment.  The  court  below  adjudicated  these  matters  and 
determined  tliese  issues ;  and  its  judgment,  unless  appealed 
from,  was  final  and  conclusive  as  between  Uie  parties,  as  to 
the  validity  of  the  note,  and  the  amount  due  to  the  plaintiff 
from  defendants  thereon.  It  seems  clear,  therefore,  that  the 
obligation  it  imposed  was  measured  in  money,  and  can  be 
satisfied  only  by  the  payment  of  money. 

If  plaintiff  had  elected,  as  it  might  have  done,  to  have 
proceeded  in  equity  to  foreclose  the  trust  deed,  instead  of 
having  a  new  trustee  appointed  to  sell  the  property  under 
its  terms,  and  in  that  proceeding  the  court  had,  as  in  this 
case,  determined  that  the  note  was  a  valid  obligation  against 
the  defendants,  and  that  there  was  due  thereon  upwards  of 
450,000,  and  had  decreed  the  mortgaged  property  to  be  sold 
in  satisfaction  thereof,  it  would  hardly  be  claimed  that  such 
a  determination  would  not  constitute  a  ju<^meQt,  within 
the  terms  of  the  statute,  appealable  to  this  court.  And  yet, 
to  all  intents  and  purposes,  such  a  judgment  is  identical 
with  the  one  rendered  in  this  case,  and  differs  only  in  the 
manner  in  which  the  obligation  imposed  thereby  is  to  be 
satisfied. 
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Our  conclusion  is  that  this  judgment  establishes  a  liability 
against  the  defendants  for  more  than  $2,500,  exclusive  of 
coats,  and  might  have  been  brought  here  for  review  in  the 
first  instance,  and  that  we  have  jurisdiction  of  this  appeal 
from  the  judgment  of  the  court  of  appeals.  The  motion  is, 
therefore,  denied. 

Motion  denied. 


ITSo.  S169.] 

The  Broadmoor  Dairy  &  Live  Stock  Co.  et  al.  v.  The 

Brookside  Watee  &  Impeovemeht  Co.  et  al. 

1.  Watkr  Rightb — Jurisdiction  of  Disthict  Court, 

Under  sec.  11,  art.  6  of  the  constitution,  tlie  dietvict  courts  of  the  state 
bad  full  and  complete  jui-Isdictioa  to  hear  and  determine  water 
prioTiUea,  prior  to  tlie  inigatlou  acts  of  1S79  and  1881.  These  acts 
were  passed  for  tlie  parpose  of  establishing  a  system  of  procedare 
whereby  the  appi'opriators  of  water  on  Aoy  particular  stream  could 
have  their  priontles  and  rights  determined  in  one  proceeding;  and 
they  do  not  attempt  to  limit  or  extend  the  juHsdictiou  of  the  dis- 
trict court  as  to  such  rijrhts.  The  evldeat  purpose  of  sec.  2  of  the 
act  of  1881  (Mills'  Ann.  Stats,  sec.  2401)  in  regard  to  the  publication 
oteec.  1  of  said  act  (Mills'  Ann.  Stats,  sec.  2400)  was  to  advise  par- 
ties of  its  enactment,  that  they  might  protect  their  right  to  the  use 
of  water  by  fl ling  a  statement  of  claim  as  therein  provided;  but 
failure  to  flle  such  claim  in  no  way  prejudices  their  rights,  or  pre- 
cludes them  from  thereafter  filing  tbe  same  In  any  proceeding  that 
might  be  ioBtltuted  under  sec.  4  of  the  act  (Mills'  Ann.  Stats,  sec- 
tion 24(^).  The  fact  that  sec.  1  was  not  published  as  directed  in 
sec.  2  does  not  aSect  the  jurisdiction  of  the  disti'ict  court  to  bear 
and  determine  sucb  priorities. 

2.  Same— Domestic  Use.    . 

The  preference  right  to  the  use  of  water  for  domestic  purposes  incident 
to  lipariau  ownership  cannot  be  conveyed  separate  and  apart  from 
the  land,  nor  diverted  for  such  use  by  a  company  through  a  pipe 

8.  Sake — Decree. 

To  constitute  a  valid  appropriation  of  water  witUln  the  meaning  of  the 
constitution  and  statute,  the  water  diverted  must  be  applied  to  a 
beneficial  use,  and  the  referee  must,  from  tbe  evidence,  ascertain 
the  existence  of  such  fact  before  be  can  award  any  priority  to  a 
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diteb.  But  it  ia  not  neceaaary  that  a  decree  shall  state  upon  its 
face  that  the  water  appropriated  was  applied  to  a  beneQcial  use. 

4.  Same— Validitt  of  Decrbe. 

A  decree  which  describes  the  dltcb  by  width,  deptb  and  lentil  and  by 
apeclfylug  tlie  number  of  acres  of  land  to  be  irrigated,  ia  sufficiently 
certain  aa  to  the  amount  of  wat«r  futended  as  tbe  capacity  of  the 
ditob,  to  uphold  tlie  decree,  especially  after  tbe  time  for  rearfcu- 
ment,  review  or  appeal  baa  expired.  While  it  fi^ls  to  state  tbe 
amouDt  of  nater  appropriated  by  cubic  feet  per  second  of  time,  or 
the  grade  of  tbe  ditch,  tbe  amount  o(  water  required  to  ii'rigat«  a 
given  number  of  acres  can  easily  be  aacertt^ned. 

6.    SaHK — ESTOPPBI.. 

The  conduct  of  defeudant's  grantors  in  standing  by  wbile  third  parties 
expended  money  lu  tbe  acquisition  of  valuable  rigiits  upon  tbe 
strength  of  this  decree,  estops  defendaat  from  assailing  its  validity. 

Appeal  from  the  DUtrict  Court  of  El  Pago  County, 

Messrs.  Pattisos,  Edsall  &  H0B8OII,  Messrs.  Wolcott 
&  Vaile  and  Mr.  C.  W.  Waterman,  for  appellaat. 

Mr.  J.  M.  DoBK,  Mr.  J.  K.  Goudy,  Mr.  George  Stidger, 
Mr.  Victor  A.  Elliott  and  Messrs.  Brooks  &  Armit, 
for  appellee. 

Mr,  JfsTiCE  GoDDABD  delivered  tlie  opinion  of  the  court. 

This  action  was  originally  brought  by  appellants  in  the 
district  court  of  El  Paso  county  to  restrain  appellees  from 
diverting,  through  and  by  means  of  a  certain  pipe  line,  the 
water  flowing  in  Cheyenne  creek,  a  natural  stream  situate 
in  El  Phso  county.  The  material  facts,  as  they  appear  from 
the  pleadings  and  evidence,  are  in  brief  as  follows : 

The  appellants,  through  various  conveyances,  are  the  pres- 
ent owners  of  the  Cheyenne  ditch,  constructed  in  1860  (and 
alleged  to  have  been  enlarged  in  1862)  for  the  purpose  of 
diverting  and  appropriating  the  waters  of  said  creek  to  the 
irrigation  of  certain  lands  lying  thereunder.  In  a  proceed- 
ing in  the  district  court  of  El  Paso  county,  for  the  adjudica- 
tion of  priorities  to  the  use  of  water  in  water  district  No.  10, 
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which  is  coextensive  with  El  Paso  county,  this  ditch  was, 
OD  February  15,  1882,  decreed  the  first  and  third  priorities 
to  water  flowing  in  Cheyenne  creek,  to  an  amount  sufficient 
to  irrigate  four  hundred  acres  of  land.  The  Brookside 
Water  &  Improvement  Company,  through  various  convey- 
ances, is  the  owner  of  the  following  named  ditches,  to  wit : 
the  Wolfe  ditch,  the  John  Wolfe  ditch,  the  Lowry  ditch,  a 
one-third  interest  in  the  Alvord  ditch,  a  one-tenth  interest 
in  the  Harris  ditch,  which  ditches,  in  the  same  proceeding, 
were  adju<^ed  certain  priorities,  subsequent  and  subject  to 
those  of  the  Cheyenne  ditch.  The  original  owners  of  these 
ditches  were  riparian  owners  of  the  land  on  Cheyenne  creek, 
and  had  used  the  waters  of  that  creek  for  domestic  purpi^es 
continuously  from  1858  and  1859.  The  company  claims  that  it 
has  succeeded  to  the  right  of  its  grantors  to  use  the  water  for 
domestic  purposes ;  and  that  the  adjudication  of  priorities 
of  the  water  rights  in  no  way  afFects  its  right  to  the  use  of 
water  for  such  purpose ;  that  it  constriicted  its  pipe  line  for 
the  purpose  of  utilizing  this  right,  and  also  for  conveying 
the  waters  which  had  theretofore  been  carried  in  said  ditches, 
for  that  and  otJier  legitimate  purposes.  It  admits  that  the 
Cheyenne  ditch  has,  hy  reason  of  prior  construction  and 
appropriation,  a  right  to  the  water  of  Cheyenne  creek,  to  the 
amount  that  was  actually  appropriated  thereby  at  the  time 
it  was  originally  constructed,  for  irrigation  purposes  only ; 
hut  denies  its  enlargement  in  1862,  and  alleges  that  the  de- 
cree of  February  15,  1882,  adjudging  the  fiist  and  third  pri- 
orities to  the  Cheyenne  ditch,  was  null  and  void  because  the 
court  was  without  jurisdiction  either  of  the  subject-matter 
or  of  the  claimants  of  the  ditches  now  owned  by  it,  Firit. 
By  reason  of  the  insufficiency  of  the  statements  of  claim  filed 
in  the  adjudication  proceedings.  Second.  Because  it  was 
not  shown  that  section  1  of  the  act  of  1881  wa«  published  as 
provided  by  section  2  of  that  act. 

For  these  reasons,  and  also  because  of  the  indefinitenesa 
and  uncertainty  of  the  decree  itself,  the  court  was  asked  to 
declare  the  same  null  and  of  no  effect,  and  to  readjudicat« 
the  priorities  as  between  the  respective  ditches. 
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The  court  below  held  that  the  claim  of  defendant  company 
to  the  water,  hased  upon  the  rights  acquired  by  its  grantors 
as  riparian  owners  to  the  use  of  the  same  for  domestic  pur- 
poses, could  not  be  adjudicated  in  this  proceeding,  nor  the 
company  decreed  the  right  to  divert  it  for  that  purpose, 
through  its  pipe  line ;  held  that  the  requirements  of  section  2 
of  the  act  of  1881  were  directory  merely,  and  that  the  court 
had  jurisdiction  of  the  subject-matter  and  of  the  parties ;  but 
decided  the  decree  void  for  uncertainty  and  proceeded  to  re- 
adjudicate  the  priorities  of  the  several  ditches  taking  water 
out  of  the  Cheyenne  creek,  and  rendered  a  decree  accord- 
ingly. From  this  decree  plaintiffs  below  prosecute  this  ap- 
peal, and  complain  of  the  action  of  the  court  in  annulling 
the  decree  of  February  15,  1882,  and  in  i«adjudicating  the 
priorities  to  water  flowing  in  Cheyenne  creek.  Appellees, 
by  the  assignment  of  cross-errors,  challenge  the  ruling  deny- 
ing the  right  of  the  Brookside  company  to  avail  itself  of  the 
use  enjoyed  by  its  grantors  as  riparian  owners,  through  and 
by  means  of  its  pipe  line ;  and  in  holding  that  the  district 
court  of  El  Paao  county  had  jurisdiction  of  the  subject-matter 
and  the  parties  in  the  matter  of  the  adjudication  of  the  prior- 
ities of  water  rights. 

Other  errors  are  assigned  and  elaborately  ai^ed,  but  in 
the  view  we  take  of  the  controversy,  it  becomes  necessary  to 
consider  only  those  that  challenge  the  rulings  of  the  court 
below  upon  matters  toucliing  the  validity  of  the  decree  of 
February  15,  1882,  since  the  rights  of  the  respective  parties 
depend  upon  the  solution  of  this  question.  We  will  con- 
sider these  objections  in  their  inverse  order.  Did  the  court 
err  in  holding  that  the  publication  of  a  certified  copy  of  sec- 
tion 1  of  the  act  of  1881,  as  provided  in  section  2,  was  not  a 
necessary  condition  precedent  to  the  vesting  of  jurisdiction 
in  the  district  court  of  El  Paso  county  to  entertain  the  pro- 
ceeding instituted  for  the  adjudication  of  the  priority  of 
water  rights  in  district  No.  10 ;  that  this  provision  is  direc- 
tory merely,  and  the  failure  of  the  secretary  of  state  to  com- 
ply with  it  did  not  affect  the  jurisdiction  of  the  district  court 
over  the  subject-matter? 
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Prior  to  the  irrigation  acts  of  1879  and  1881  the  district 
eourtfi  of  the  state  were,  by  section  11,  article  6  of  the  consti- 
tution, clothed  with  "  original  jurisdiction  of  all  causes,  both 
at  law  and  in  equity ; "  and  therefore  had  full  and  complete 
jurisdiction  to  hear  and  determine  water  priorities.  These 
acts  were  passed  for  the  purpose  of  establishing  a  system  ol 
procedure  whereby  the  appropriators  of  water  on  any  partic- 
ular stream  could  have  their  priorities  and  rights  determined 
in  one  proceeding ;  and  they  do  not  attempt  to  limit  or  ex- 
tend the  jurisdiction  of  the  district  court  as  to  such  rights. 
The  evident  purpose  of  the  provisions  of  section  2  in  regard 
to  the  publication  of  section  1  was  to  advise  parties  of  its 
enactment,  that  they  might  protect  their  right  to  the  use  of 
water,  by  filing  a  statement  of  claim  as  therein  provided ; 
but  nothing  therein  indicates  that  a  failure  to  file  such  state- 
ment should  in  any  way  prejudice  their  rights,  or  preclude 
them  from  thereafter  filing  the  same  in  any  proceeding  that 
might  be  instituted  under  section  4  of  the  act.  It  is  spe- 
cially provided  in  section  6  that  notice  shall  be  given  to  all 
parties  interested  as  owners  in  any  ditch,  of  the  time  ap- 
pointed for  any  hearing,  to  appear  in  court  or  before  the 
referee,  at  the  time  so  appointed,  and  file  a  statement  of 
claim  under  oath,  in  case  no  statement  had  theretofore  been 
filed.  It  appears  from  the  evidence  in  this  case  that  the 
referee  gave  notice  as  required,  and  that  the  grantors  of  de- 
fendant company  appeared  and  became  parties  to  the  adju- 
dication proceeding ;  statements  of  their  respective  claims 
were  filed,  and  most  of  them  testified  before  the  referee. 
We  think,  therefore,  it  clearly  appears  as  found  by  the  court 
below,  that  the  district  court  of  El  Paso  county  had  juris- 
diction both  of  the  subject-matter  and  of  the  parties. 

Upon  the  question  of  the  right  of  appellees  to  divert  the 
water  for  domestic  use,  based  on  the  fact  that  their  grantors, 
as  riparian  owners,  had  enjoyed  such  use  since  their  first 
settlement  upon  the  stream,  the  court  below  held  that  such 
claim  could  not  be  sustained ;  and  that  the  right  to  use  the 
water  for  such  purpose  must  be  exercised  in  connection  with 
Vol.  xxit— 35 
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riparian  ownership.  This  holding  is  in  accord  with  the  views 
expressed  in  the  recent  ease  of  The  Mi^ntroie  Canal  Com- 
pani/  «.  Lovtgenhizer  Ditch  Company,  2S  Colo.  288,  wherein 
it  ifi  said: 

"  While  it  is  tnie  that  section  6  of  article  16  of  the  con- 
stitution recognizes  a  preference  in  those  usii^  water  for 
domestic  purposes  over  those  using  it  for  any  other  purpose, 
it  is  not  intended  thereby  to  authorize  a  diversion  of  water 
for  domestic  use  from  the  public  streams  of  the  state,  by 
means  of  large  canals.  •  •  •  The  use  protected  My  the  con- 
stitution is  such  use  as  the  riparian  owner  has  at  common 
law  to  take  water  for  himself,  his  family  or  his  stock,  and 
the  like." 

The  court,  therefore,  correctly  decided  that  the  water  could 
not  be  used  for  such  purpose  by  the  company,  through  its 
pipe  line.  A  question  of  more  serious  import,  and  one  of 
no  little  difficulty,  is  presented  by  the  ruling  of  the  court 
below  upon  the  validity  of  the  decree  iteelf.  That  the  decree 
is  somewhat  defective  cannot  be  denied,  and  it  might  have 
been  open  to  the  objections  now  made  if  it  had  been  attacked 
iu  the  time  and  manner  provided  in  the  act.  It  states  the 
size  and  capacity  of  the  ditch  in  width,  depth  and  length, 
the  date  of  construction  and  enlargement,  and  decrees  to  it 
the  first  and  third  priorities  for  suEBcient  water  to  irrigate 
four  hundred  acres  of  land.  The  court  below  held  it  void 
for  uncertainty,  becaiise  it  failed  to  state  the  grade  of  the 
ditch,  its  carrying  capacity  in  cubic  feet  per  second  of  time, 
or  that  the  waters  decreed  were  appropriated  by  application 
to  a  beneficial  use. 

It  is  unquestioned  that  to  constitute  a  valid  iq>propiiation 
within  the  meaning  of  the  constitution  and  the  statute,  the 
water  diverted  must  be  applied,  within  a  reasonable  time,  to 
a  beneficial  use ;  and  that  the  referee  must  ascertain  from 
the  evidence  the  existence  of  such  fact  before  he  can  award 
any  priority  to  a  ditch.  But  we  find  no  provision  of  the 
statute  requiring  that  the  decree  shall  state  upon  its  face 
that  the  water  appropriated  was  applied  to  a  beneficial  use. 
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The  provision!]  are  that  the  referee  shall  ascertain  from  the 
evidence  the  data  of  the  constractiou  of  the  ditch,  its  size, 
carrying  capacity,  etc.,  and  such  other  facts  as  may  tend  to 
show  a  compliance  with  the  law  in  acquiring  the  priority 
claimed ;  and  prepare  and  draft  a  decree  "  determining  and 
establishing  the  several  priorities  of  right,  by  appropriation 
of  water,  of  the  several  ditches,  *  •  •  according  to  the  time 
of  its  said  construction ;  •  •  •  the  amount  of  water  which 
shall  be  held  to  have  been  appropriated  by  such  construction 
•  •  *,  describing  such  amount  by  cubic  feet  per  second  of 
time,  if  the  evidence  shall  show  sufScient  data  to  ascertain 
such  cubic  feet;  and  if  not,  by  width,  depth  and  grade,  and 
such  other  description  as  will  most  certainly  and  conven- 
iently show  the  amount  of  water  intended  as  the  capacity 
of  such  ditch."  '  Section  4,  p.  154,  acta  of  1881  j  (sec.  1766, 
Gen.  Stats.  1883). 

This  decree,  while  it  fails  to  state  the  amount  of  water 
appropriated  by  cubic  feet  per  second  of  time,  or  the  grade 
of  the  ditch,  does  describe  the  ditch  by  width,  depth  and 
length,  and  by  specifying  the  number  of  acres  to  be  irrigated, 
furnishes  "  such  other  description  "  as  shows  the  amount  of 
water  intended  as  the  capacity  of  the  ditch ;  and  also  the 
beneficial  purpose  to  which  the  water  was  applied.  Under 
the  liberal  rule  of  construction  enjoined  by  the  statute  itself, 
section  1786,  Gen.  Stats.,  we  think  this  decree  should  be 
upheld,  and  that  sufficient  appears  upon  its  face  to  render  it 
susceptible  of  enforcement.  The  amount  of  water  required 
to  irrigate  a  given  number  of  acres  of  land  can  easily  be 
ascertained ;  and,  as  a  matter  of  fact,  as  appears  from  this 
record,  the  decree  has  been  enforced  for  a  number  of  years, 
and  the  parties  have  acquiesced  in  the  distribution  of  water 
thereunder,  not  only  during  the  time  provided  for  a  reargu- 
ment  or  review,  and  during  the  period  of  time  in  which  an 
appeal  might  have  been  taken,  but  until  this  suit  was  insti- 
tuted, without  questioning  its  sufficiency  in  this  regard. 

As  before  said,  water  district  No.  10  is  coextensive  with 
El  Paso  county,  and  this  decree  affects  most,  if  not  all,  of 
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the  water  rights  in  that  district.  Cases  involving  rights 
based  upon  it  have  heretofore  been  before  this  court ;  and 
while  the  objections  now  ui^ed  against  it  were  not  then 
presented,  ite  validity  was  recognized  and  such  rights  de- 
termined accordingly.  Dorr  v.  Hammond,  7  Colo.  79 ;  Strick- 
ler  V.  City  of  Colorado  Springt,  16  Colo.  61. 

In  the  case  of  Dorr  v.  Hammond,  which  was  a  controversy 
as  to  certain  priorities  awarded  by  this  decree,  speaking  of 
the  adjudication  before  the  referee,  the  court  say : 

"  The  proceedings  below  appear  to  have  been  conducted 
in  strict  conformity  with  the  statute,  and  if  any  errors  have 
been  committed  by  the  referee  they  grow  out  of  his  judg- 
ment upon  the  weight  of  the  testimony," 

The  StrieJcler  case  was  decided  upon  an  agreed  statement 
of  facts,  recognizing  the  validity  of  this  decree,  and  predi- 
cating the  rights  of  the  respective  parties  upon  priorities 
decreed  there1[)y ;  and  upon  this  assumption  a  valuable  right 
was  adjudicated  and  determined.  In  addition  to  the  fore- 
going considerations,  we  think  the  conduct  of  defendant's 
grantors  in  standing  by  while  third  parties  expended  money 
in  the  acquisition  of  valuable  rights,  upon  the  strength  of 
this  decree,  equitably  estops  defendant  company  from  now 
assailing  its  validity. 

Our  conclusion  is  that  the  decree  should  have  been  upheld, 
and  the  court  below  erred  in  setting  it  aside.  Its  judgment, 
therefore,  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  grant  the  relief  prayed  for  in  the  complaint. 

Reverted. 

Chief  Justice  Campbell  not  sitting. 

ON  REHEARING. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  coiirt. 

Upon  rehearing  coiuisel  have  favored  us  with  elaborate 
and  able  arguments,  both  oral  and  written,  upon  some  of 
the  questions  considered  in  our  former  opinion,  and  also  in 
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support  of  the  further  claim  that  appellants  are  not  now  en- 
titled to  the  amount  of  water  decreed  to  Cheyenne  ditch, 
notwithstanding  our  conclusion  that  the  original  decree 
adjudging  such  priority  is  valid,  and  not  open  to  direct  or 
collateral  attack,  because  of  the  failure  of  appellant  and  its 
grantoiB  to  apply  the  same  to  the  use  intended ;  and  that  by 
reason  of  such  nonuser  they  have  forfeited  and  abandoned 
their  right  to  a  portion  of  the  amount  bo  decreed. 

Upon  careful  consideration  of  the  reasons  ui^cd  gainst 
the  correctness  of  the  conclusions  announced  In  our  former 
opinion,  we  see  no  reason  for  changing  or  modifying  our 
riews  as  therein  expressed ;  and  we  think  that  the  record 
discloses  two  sufficient  answers  to  the  proposition  now  for 
the  first  time  advanced,  that,  since  the  entry  of  the  decree, 
appellants  and  their  grantors  have  abandoned  a  portion  of 
the  water  given  to  the  Cheyenne  ditch  priority :  firgt,  because 
no  such  issue  is  presented  by  the  pleadings ;  an  examination 
of  the  answers  of  appellees  fails  to  disclose  any  allegation 
that  appellant  or  its  grantors  had  failed  to  use  the  water 
decreed  to  Cheyenne  ditch,  or  had  in  any  way  abandoned 
any  right  to  any  portion  thereof ;  and  lecond,  because,  from 
an  examination  of  the  testimony  of  the  appellees  themselves, 
it  appears  that  appellant  and  its  grantors  have,  since  the 
year  1883,  used  all  the  water  of  Cheyenne  creek,  whenever 
necessaiy,  to  the  detriment  of  appellees,  and  to  tho  extent 
certainly  of  depriving  them  of  water  that  they  claimed  to 
own.  It  is  clear,  therefore,  that  appellees  are  not  in  a  posi- 
tion to  urge  the  claim  of  abandonment. 

But  appellees  strenuously  insist  that,  if  they  are  wrong 
upon  this  and  every  other  proposition,  they  still  have  the 
right  to  conduct  the  amount  of  water  through  their  pipe 
line  which  was  theretofore  used  by  them  for  domestic  pur- 
poses ;  and  that  the  former  opinion  of  the  court  upon  this 
question  should  he  modified,  and  the  cause  remanded  for  the 
purpose  of  ascertaining  how  much  water  is  necessary  to  sup- 
ply this  use ;  and  that  they  be  decreed  the  right  to  divert 
such  amount  through  their  pipe  line. 


b,GoogIc 


550  Broadmoor  D.  Co.  t.  Bkooksidb  W.  &  I.  Co.  [Jan.  T., 

We  still  think  this  claim  untenable.  As  we  have  seen, 
the  right  acquired  by  the  grantors  of  the  defendant  company 
to  use  the  water  of  Cheyenne  creek  for  domestic  purposes 
was  the  same  as  that  of  a  riparian  owner  at  common  law, 
and  therefore  inseparable  from  riparian  ownership.  It  is  not 
subject  to  conveyance  separate  and  apart  from  the  land ;  nor 
did  they  attempt  to  convey  such  right  to  the  Brookside 
company.  The  rights  conveyed,  as  shown  l^'  the  deeds  con- 
tained in  the  record  and  the  evidence  of  appellees  themselves 
were  the  ditch  righto  or  priorities  claimed  and  held  by  the 
company's  grantors  under  tiie  decree  of  1882.  If  the  right 
to  such  a  domestic  use  is  unaffected  by  the  decree,  as  appel- 
lees claim,  then  it  did  not  pass  by  the  conveyanges  to  the 
Brookside  company,  and  remains  and  is  still  available  by  the 
riparian  owners  upon  Cheyenne  creek. 

There  is  nothing  in  our  former  opinion  that  precludes 
such  parties  from  enforcing,  by  appropriate  proceedings, 
their  right  to  such  use,  if  they  are  entitled  to  it,  and  prohib- 
iting any  interference  therewith  by  appellants  or  others. 
All  we  do  decide  is  that  the  water  could  not  be  used  for  such 
purpose  by  the  company,  through  its  pipe  line.  The  right 
to  still  use  water  for  domestic  purposes  from  the  creek  itself 
is  not  in  issue,  and  consequently  is  in  no  way  determined  by 
the  decision  of  this  case. 

For  the  foregoing  reason  the  former  opinion  is  adhered  to. 
Rehearing  denied. 

Chief  Justice  Campbell  not  sitting. 
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Rules  Goveknimq  Admission  to  the  Bajb. 

(Adopted  September  13,  A.  D.  1697,  and  Amended  Hay  4,  1898.) 

I.  (40)  A  committee  of  law  examiners  is  hereby  consti- 
tuted, consisting  of  five  members  of  the  bar  of  at  least  five 
years'  standing,  who  shall  be  appointed  from  time  to  time  by 
the  supreme  court,  and  shall  hold  ofSce  as  a  member  of  such 
committee  for  a  term  of  five  years,  except  under  the  first  ap- 
pointment, which  shall  be  for  terms  of  one,  two,  three,  four 
and  five  years  respectively,  and  until  the  appointment  of  his 
successor. 

II.  (41)  Any  person  who  has  been  admitted  to  practice, 
and  has  practiced  two  years  as  an  attorney  and  counselor  in 
the  highest  court  of  Uw  in  another  state,  and  any  person 
who  has  thus  practiced  in  another  country,  or  who,  being  an 
American  citizen  and  domiciled  in  a  foreign  country,  has 
received  such  diploma  or  degree  therein,  as  would  have  en- 
titled him,  if  a  citizen  of  such  foreign  country,  to  practice 
law  in  its  courts,  may,  in  the  discretion  of  the  supreme 
couirt,  be  admitted  and  licensed  without  an  examination. 
He  must  produce  a  certificate  of  recommendation  from  one 
of  the  judges  of  the  h^hest  court  of  law  of  such  other  state 
or  country,  or  furnish  other  satisfactory  evidence  of  character 
and  qualifications.  There  shall  also  first  be  presented  the 
evidence  of  his  qualifications  to  the  committee  of  law  exam- 
iners, who  shall  pass  thereon  and  if  satisfactory,  give  to  the 
applicant,  for  admission,  a  certificate  of  recommendation  for 
admission  to  the  supreme  court. 

III.  (42)  All  other  persons  may  be  admitted  and  licensed 
upon  producing  and  filing  with  the  court  the  certificate  of  tliei 

(551)        / 
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coiDmittee  of  law  examiners,  that  the  applicant  has  satisfacto- 
rily parsed  the  examination  prescribed  by  these  iiiles,  and 
has  complied  with  their  provisions,  and  is  a  person  of  good 
moml  character. 

IV.  (-43)  To  entitle  an  applicant  to  an  examination  as  an 
attorney  and  counselor,  he  must  prove,  by  his  own  affidavit 
and  otherwise  if  required,  to  the  satis^tion  of  the  committee 
of  law  examiners : 

(a)  That  he  is  a  citizen  of  the  United  States,  or  has  duly 
declared  his  intentions  of  becoming  such,  twenty-one  years  of 
^e,  stating  his  age,  and  a  resident  of  the  state,  stating  his 
address,  and  that  he  has  not  been  examined  for  admission  to 
practice  and  been  refused  admisBion  and  license  within  six 
months  immediately  preceding,  and  has  during  said  time, 
diligently  prosecuted  the  study  of  law,  and  that  at  the  be- 
ginning of  his  study  of  the  law,  he  had  the  scholastic  quali- 
fications herein  required. 

(i)  That  he  has  studied  law  in  the  manner  and  according 
to  the  conditions  hereinafter  prescribed  for  a  period  of  two 
years,  and  that  he  is  the  same  person  mentioned  in  his  pre- 
liminary papers,  except  that  persons  who  have  been  admitted 
as  attorneys  in  the  highest  court  of  original  jurisdiction  of 
another  state  or  country,  and  have  remained  therein  aa  prac- 
ticing attorneys  for  at  least  one  year,  may  be  admitted  to 
such  examination  after  a  period  of  law  study  of  one  year 
within  this  state. 

y.  (44)  Applicants  for  examination  shall  be  deemed  to 
have  studied  law  within  the  meaning  of  these  rules,  only 
when  they  have  complied  with  the  following  terms  and  con- 
ditions, viz : 

(a)  The  provisions  for  requisite  periods  of  study  must  be 
fulfilled  by  serving  in  this  state  a  regular  clerkship  in  the 
oflice  of  a  practicing  attorney  of  the  supreme  court  of  this 
state,  after  the  age  of  eighteen  years,  or  after  such  age,  by 
attending  an  incorporated  law  school,  or  a  law  school  con- 
nected with  an  incorporated  college  or  university,  whose 
standing  shall  be  approved  by  the  committee,  organized  with 
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competent  instructors  and  professors,  ia  which  instnictioQ  is 
regularly  given,  or  after  such  age,  by  pursuing  such  course 
of  study,  in  part  by  attendance  at  such  law  school,  and  in 
part  by  serving  such  clerkship. 

(6)  The  one  year  of  law  study  prescribed  by  subdivLsion  b, 
section  IV,  for  applicants  who  have  been  admitted  to  the  bar 
of  another  state  or  country  shall  be  pursued  after  said  prac- 
tice for  the  period  of  one  year  in  said  state  or  country  has 
been  completed. 

(c)  Applicants  who  are  not  members  of  the  bar,  as  above 
prescribed,  shall  present  a  thirty-count  certificate  from  the 
regents  of  the  university  of  the  state  of  New  York,  or  shall 
satisfy  said  committee  that  they  graduated  from  a  high  school 
or  preparatory  school  whose  standing  shall  be  approved  by 
the  committee,  or  were  admitted  as  regular  students  to  some 
college  or  university,  approved  as  aforesaid,  or  before  enter- 
ing upon  said  clerkship  or  attendance  at  a  law  school,  or 
within  one  year  thereafter,  or  before  September  13, 1899, 
they  passed  an  examination  before  the  state  superintendent 
of  public  instruction,  in  the  following  subjects:  English  lit- 
erature, civil  government,  algebra  to  quadratic  equations, 
plane  geometry,  general  history,  history  of  England,  history 
of  the  United  States,  and  the  written  answers  to  the  ques- 
tions ia  the  above  named  subjects  shall  be  examined  as  to 
spelling,  grammar,  composition  and  rhetoric.  The  said  exam- 
inations shall  be  conducted  in  connection  with  the  regular 
county  examinations  of  teachers. 

Attendance  at  a  law  school  during  a  school  year  of  not 
less  than  e^ht  months  in  a  year,  shall  be  deemed  a  year's 
attendance  under  this  rule ;  and  in  computing  the  period  of 
clerkship,  a  vacation  actually  taken,  not  exceeding  three 
months  in  each  year,  shall  be  allowed  as  part  of  such  year. 

It  shall  be  the  duty  of  attorneys  with  whom  a  clerkship 
shall  be  commenced,  to  file  a  certificate  of  the  same  in  the 
office  of  the  clerk  of  the  supreme  court,  which  certificate 
shall  in  each  case,  state  the  date  of  ihe  beginning  of  the  pe- 
riod of  clerkship,  and  such  period  shall  be  deemed  to  com- 
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mence  at  the  time  of  such  filing,  and  shsll  be  computed  by 
the  calendar  year. 

VI.  (45)  The  committee  of  law  examiners,  before  admit- 
ting an  applicant  to  an  examination,  shall  require  proof  that 
the  preliminary  conditions  prescribed  by  these  rules  have 
been  fulfilled ;  which  proof  ehall  be  made  as  follows,  viz : 

(d)  That  he  has  been  admitted  to  the  bar  of  another  state 
or  country,  by  the  production  of  his  license  or  certificate 
executed  by  the  proper  authorities,  and  that  he  remained 
therein  as  a  practicing  attorney  for  at  least  one  year,  by  the 
applicant's  affidavit  stating  where  he  resided  during  said 
time. 

(6)  That  he  has  served  a  regular  clerkship  in  the  office  of 
a  practicing  attorney  of  the  supreme  court  in  this  state,  after 
the  age  of  eighteen  years,  by  producing  and  filing  with  the 
committee  a  certified  copy  of  the  attorney's  certificate,  as 
filed  in  the  ofiice  of  the  clerk  of  the  supreme  court,  and  pro- 
ducing and  filing  an  affidavit  of  the  attorney  or  attorneys, 
with  whom  such  clerkship  was  served,  showing  the  actual 
service  of  such  a  clerkship,  the  continuance  and  end  thereof, 
and  that  not  more  than  three  months'  vacation  was  taken  in 
any  one  year. 

(c)  The  time  of  study  allowed  in  a  law  school  must  be 
proved  by  the  certificate  of  the  dean  or  secretary  of  the  fac- 
ulty under  whose  instruction  the  person  has  studied,  under 
the  seal  of  the  school,  if  such  there  be,  in  addition  to  the 
affidavit  of  the  applicant,  which  must  also  state  the  age  at 
which  the  applicant  began  his  attendance  at  such  law  school, 
which  proof  must  be  satisfactory  to  the  committee  of  exam- 
iners. 

(dy  The  fact  of  graduation  fi-om  a  university,  college,  high 
school  or  preparatory  school  or  of  admission  to  a  college  or 
university  may  be  proved  by  a  diploma  or  certificate  signed 
by  some  officer  or  instructor  of  the  school,  collie  or  uni- 
versity. 

(«)  The  fact  of  having  passed  the  examination  before  the 
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superintende&t  of  public  instruction  may  be  proved  by  the 
certificate  of  that  officer. 

(/)  That  the  applicant  is  of  good  moral  character,  by  the 
certificate  of  the  attorney  with  whom  he  has  passed  his  clerit- 
ship,  or  of  some  attorney  in  the  town  or  city  where  he  resides, 
but  such  certiticate  shall  not  be  conclusive,  aod  the  commit- 
tee may  make  further  examinations  and  inquiry. 

(^)  When  it  satisfactorily  appears  that  any  diploma,  affi- 
davit or  certificate  required  to  be  produced  has  been  lost  or 
destroyed,  without  the  fault  of  the  applicant,  or  has  been 
unjustly  refused  or  withheld,  or,  by  the  death  or  absence  of 
the  person  or  officer  who  should  have  made  it,  cannot  be 
obtained,  the  committee  of  law  examiners  may  accept  such 
other  proof  of  the  requisite  facts  as  they  may  deem  sufficient. 

VII.  (46)  These  rules  shall  go  into  effect  September  13, 
1897.  A  law  student  whose  clerlisiiip  or  attendance  at  a  law 
school  began  prior  to  the  going  into  eiTect  of  these  rules  may, 
at  any  time  prior  to  September  13, 1899,  at  his  option,  file  or 
produce  instead  of  the  proof  of  the  time  of  study  required 
by  these  rules,  that  required  by  section  197  of  Mills'  Anno- 
tated Statutes.     Gen.  Stats,  of  Colo.  1883,  sec.  70. 

VIII.  (47)  As  soon  as  possible  after  each  examination  the 
committee  shall  furnish  to  the  clerk  of  the  supreme  court  the 
names  and  addresses  of  all  persons  taking  the  examination. 
The  clerk  shall  immediately  post  said  names  and  addresses 
in  a  conspicuous  place  in  his  office  and  keep  them  so  posted 
for  a  period  of  thirty  days.  The  clerk  shall  also  furnish  said 
names  and  addresses  to  such  newspapers  as  desire  to  publish 
them.  Any  person  may  during  said  period  send  to  the  com- 
mittee any  information  indicating  that  the  applicant  is  not 
of  good  moral  character,  and  if  they  are  satisfied  that  the 
claim  is  true,  they  shall  refuse  to  certify  the  name  of  the 
applicant  to  the  supreme  court.  Such  information  shall  be 
deemed  to  be  confidential.  Otherwise,  and  if  he  shall  pass 
the  examination  herein  provided  for,  his  name  shall  be  so 
certified  and  thereupon  license  wiU  be  issued. 

IX.  (48)  The  committee  of  law  examiners  shall  hold  two 
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exaniinationB  in  each  year.  Such  ezanmiations  shall  be  held 
Iq  the  months  of  June  and  December,  at  the  Supi-euie  Court 
in  the  Capitol  Building,  at  Denver,  Colorado.  It  shall  also 
be  the  duty  of  the  committee  to  pass  upon  the  qualifications 
of  applicants  presenting  themselves  under  the  provisions  of 
Rule  41,  either  at  special  meetings  called  by  the  chairman 
of  the  Committee,  when  such  applications  may  be  presented; 
or  by  individual  recommendation  evidenced  by  a  certificate 
signed  by  the  members  of  the  committee  or  the  majority 
thereof. 
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AGESTS  AND  AGENCY:  See  PRINCIPAL  AND  AGENT. 

ALIBI: 

BuBDBH  OF  PBOor.— An  allM  is  not  %a  indepeDdent  defenie.  The 
bui-dea  of  proof  is  aot  upon  tlie  defeodant  to  eatabliali  it.  If  the  testi- 
inoDy  toucliing  an  atlM  he  •ufflcient  to  utile  n  reasonable  doubt  aa  to 
the  presence  of  the  defendant  at  tbe  commiBsion  of  the  cilme,  be  is 
entitled  to  an  acquittal,  and  the  jury  should  be  so  instructed.  Jfc- 
Ifamara  v.  The  People,  61. 

ALLEGATIONS  AND  PROOF: 

Assumption  OF  Ixcuubrancb.— Tbe  coroplalnt  alleged  that  a  deed 
containing  a  clause  by  whicli  the  defendant  assumed  and  o^'eed  to  pay 
off  an  incumbrance  was  delivered  to  and  accepted  by  defendant.  This 
was  not  denied,  but  the  answer  contained  a  denial  that  tbe  defendant 
assumed  or  agreed  to  pay  the  incumbrance.  Held,  that  evidence  for 
tlie  purpose  of  contradicting  the  assumption  clause  was  properly  ex- 
cluded.    Starbird  el  al.  v.  Cranston,  20. 

AMENDMENTS: 

Limitation. — Nineteen  months  aft«r  answer  filed,  the  defendants 
lodged  with  the  clerk  an  amended  answer  setting  up  as  addiUonal 
■natter  a  plea  based  on  the  statute  of  limitations  which,  on  motion,  was 
stricken  from  tbe  files.  Subsequently  an  application  to  retile  tbe  same 
was  denied.  Held,  that  the  rulings  were  right,  because  there  was  no 
showing  why  that  defense  was  not  Included  in  the  original  answer, 
because  that  defense  was  not  well  pleaded — there  being  no  allegation 
that  tbe  possession  and  payment  of  taxes  relied  upon  was  for  live  sue- 
cessive  years,  and  because  tbe  defense  of  tlie  statute  of  limitations  is 
not  usually  permitted  to  be  set  up  for  tite  first  time  in  an  amended 
pleading.     Wood  et  al.  d.  Chapman  e(  al.,  134. 

Plbadino. — Where  the  defendant  could  not  have  been  surprised  at 
the  evidence  of  plaintilf ;  if  the  complaint  was  not  sufficiently  broad  to 
admit  the  evidence,  an  amendment  should  iiave  been  allowed  to  make 
tlie  complaint  correspond  with  the  evidence.    Oelieicka  v.  Todd,  4M. 

APPELLATE  PRACTICE: 
Exceptions. — There  is  no  requirement  by  statute  or  court  rule  that 
(557) 
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in  order  to  obtain  a  revieir  of  a  Juitfpnent  of  the  eoort  of  appeals,  the 
party  aggrieved  muBt  object  to  the  judgment  when  it  ie  umouoced  or 
that  exceptions  to  the  decision  must  be  taken  or  preserved  b;  bill  or 
otlierwise.     The  Bank  of  Akron  e.  Dole,  M. 

CoUItT  RULS — NKW  ASSIOKllENTa  OP  ERROR,  Whev  Requibed. — It 
Is  provided  b^  Rule  41  (SO)  of  this  court  tliat  in  caaea  bruuglit  into  tiiis 
court  bj  appeal  from  orwi-itof  error  to  any  Itnal  judgment  of  tlie  court  iif 
appeals,  no  additional  abstracts  will  be  required,  unlesa  by  special  order 
in  particular  cases;  but  a  transcript  of  the  record,  with  a  new  assifru- 
ment  of  errors,  and  briefs,  shall  be  Sled  nichia  tlie  same  time  as  in 
cases  brought  up  for  review  from  other  courts;  and  in  Keneral,  the  pro- 
cedure sball  be  tbo  same  in  all  cases,  irrespective  of  the  court  rendering 
the  judgment  sought  to  be  reviewed.     lb. 

Waiver. — It  Is  too  late  to  raise,  upon  error  to  the  court  of  appeals, 
questions  not  presented  in  that  court,  unless  they  pertain  to  the  court's 
jurisdiction  of  the  subject-matter,  or  the  sufflclenc;  of  the  complaint 
Robinson  v.  The  D.  A  B.  O.  H.  R.  Co.,  98. 

New  Ahsionment  of  Erbobs,  When  Required. — When  a  review  of 
s  judgment  of  the  court  of  appeals  is  sought,  a  new  assignment  of  error 
must  be  filed,  under  Rule  41  (50)  of  thU  court.     lb. 

Motion  to  Affirm. — Wliere  all  the  assignments  of  error  were  predi- 
cated upon  matters  preservableoulyby  bill  of  exceptions,  and  that  which 
purported  to  be  a  bill  of  exceptions  has  i)eea  striclcen  fium  the  flies  for 
want  of  proper  authentication,  the  judgment  may  be  affirmed  upon  mo- 
tion,    Daeia  v.  The  People,  102. 

Objections  Waited. — It  is  too  late  to  object  on  appeal  for  the  Hrst 
time  that  evidence  was  admitted  on  an  issue  which  had  bee d  eliminated 
from  tiie  case  by  striking  the  pleading  tendering  it  from  the  files.  Wood 
et  af.  V.  Chapman  et  al,  134. 

luuATKRiAL  Erbor. — An  erronoous  but  unprejudlclal  exclusion  of 
competent  evidence  does  not  necessarily  warrant  a  reversal.  Peek  el  al. 
c.  Farnham,  141. 

JuHisDtcTioN. — This  court  cannot  under  the  guise  of  its  supervisory 
)>ower  over  subordinate  courts  review  a  Judgment  of  the  court  of  appeals 
given  in  a  case  regularly  before  it,  on  the  ground  that  it  erred  in  its  es- 
timation of  the  weight  of  the  evidence.  The  People  ex  rel.  Baxter  r. 
The  Court  of  Appeals,  18fl. 

SuPFiciENCY  OF  CouPLAINT. — Altbougli  the  objccUoQ  tbat  a  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action  nay 
be  madeat  an;  time,  yet  if  raised  for  the  first  time  in  an  appellate  court, 
It  Is  not  favored.     Insurance  Co.  v.  Bonner,  220, 

Saue. — If  the  facts  alleged  with  all  reasonable  deductions  that  can  be 
made  therefrom  are  sufficient  to  show  a  cause  of  action,  the  complaint 
will  be  upheld  on  review;  otherwise  not.  This  complaint  held  fatally 
defective.    lb. 
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Electioss — Validitt  of  Ckrtificatks  of  Nomination — Junisoic- 
rios — Revibw  by  Suphbme  Coubt. — 1q  order  to  iavoke  the  appellate 
jurisdiction  of  tlie  Bupreme  court  under  Seas.  Laws,  1897,  page  154,  in 
the  exercise  ot  its  discretiua  to  review  tlie  pruceedinga  of  tlie  lower 
court  determiDlDg  the  validity  of  objections  to  certificates  of  Domina- 
tion, a  certided  copj  of  tlte  record  and  judgment  of  the  trial  court,  or 
thematerinlpiirtstliereof,  Bufflcieut  to  present  tliequestiooa  i-elied  upon, 
with  a  brief  petition  stALing  tlie  nature  ut  tlie  controversy,  the  points  at 
Issue,  and  the  errors  relied  upoo,  should  be  Hied  in  the  supreme  court. 
Amotion  should  tiiea  be  made,  based  upon  this  petition,  asking  the 
court  to  exercise  its  appellate  jurisdiction,  specifying  time  and  place  of 
hearing  of  the  application,  and  notice  of  the  motion  should  be  served 
apoa  the  apposing  party.     Liygett  v.  Batfn,  314. 

Rkvibw. — The  act  does  not  contemplate  a  review  in  supreme  court 
of  the  same  character  as  that  provided  for  in  county  or  district  court. 
Review  in  supreme  court  is  to  be  upon  tlie  record  aa  made  in  tlie  lower 
court.     lb. 

Decision  of  Loweb  Coubt  Final — Eiceptions. — Since  the  statute 
makes  the  decision  of  the  trial  court  final,  it  should  not  be  disturbed 
except  for  strong  i-easoDs.  If  the  trial  court  acts  without  jurisdiction, 
or  in  excess  thereof,  or  acts  arbitrarily,  or  gi'ossly  abuses  its  discretion, 
tlie  supreme  court  should  interfere.     lb. 

Elections — Review. — The  proper  practice  to  invoke  the  jurisdiction 
of  the  supreme  court  to  review  judicial  proceedings  under  the  act  of 
1897  determining  the  validity  of  a  certificate  of  nomination  to  office.  Is 
by  motion  on  petition  and  notice.     Leighton  et  al.  v.  Batet,  3<%. 

Same — Jurisdiction. — The  decision  of  the  Qlini^  ofRcer  as  to  formal 
matteii  in  a  certificate  of  nomination  is  final,  but  it  is  not  bo  as  to  mat- 
tei-B  of  substance.  HU  decisions  of  tlie  latter  class  are  reviewable  by 
lower  courts,  and  when  reviewed  by  a  lower  court  in  the  manner  pre- 
scribed by  the  statute,  the  decision  of  such  lower  court  is  final, — sub- 
ject only  to  the  power  of  the  supreme  court.  In  its  discretion,  to  review 
summarily  the  judicial  proceeding  below.     lb. 

Same. — A  review  uf  such  decisions  In  this  court  should,  upon  proper 
applicatirm,  be  entertained  wliere  the  ruling  objected  to,  goes  to  the 
jurisdiction  of  the  trial  court  concerning  procedure,  and  the  statutory 
remedy  has  been  denied,     lb. 

Review — Definition.— In  ordinary  signlQcatlon,  review  means  tlie 
judicial  examination  of  the  proceedings  of  a  lower  court  by  a  higher.    lb. 

Samb. — While  a  review  is  usually  had  upon  the  record  only,  it  is  not 
necessarily  so  limited,  but  may  he  so  enlarged  by  explanatory  words  in 
the  act  authorizing  it  as  to  embrace  the  taking  of  additional  evidence 
or  practically  to  involve  a  trial  O-e  wyoo.  Aud  in  this  sense  is  used  tlie 
word  review  where  it  applies  to  the  practice  in  the  niA  pHut  courts. 
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while  as  Applied  to  this  court  it  la  used  In  Its  ordiuar;  elgnlflcation.     U 

liBueB  of  fact  Are  Joined,  evidence  must  be  heard.     lb. 

Same. —The  rule  that  an  appellate  court  will  uot  Hubstitute  its  judg- 
ment in  place  ci(  the  finding  of  the  trial  court  upon  conflicting  evidence 
is  peculiarly  applic.ihte  to  elactioD  cases.     Ih. 

Rkbeahino.— At  the  original  hearing  both  parties  conceded  that  a 
certain  decree  was  the  measure  of  their  respective  rights.  At  the  re- 
henilDf;  appellaiUt  will  not  be  permitted  to  change  front,  and  attack  the 
decree  ns  void.      Water  Supply  and  Storaaf  Co.  t.  Tenney,  344. 

Appkai.  from  Court  of  Appbals, — Under  Rule  50  of  the  supreme 
court,  In  order  to  secure  a  hearing  and  detannination  by  the  supreme 
court  of  an  appeal  from,  or  writ  of  error  to,  any  flnal  judgment  of 
the  court  of  Hppeals,  it  is  imperative  that  appellnct  or  plaintiff  in  error 
shall  flic  a  new  assigamcnt  of  errurs,  and  biiefs  within  the  same  time 
as  ia  cases  for  review  from  other  courts.     Munn  v.  Corbin  et  at,  381. 

AssiONUKNT  OP  Error.— Alleged  eiTor  based  upon  the  admission  or 
rejection  of  evidence,  though  argued  by  counsel,  uannot  be  considered 
unless  presented  by  assignment  of  error  as  requli-ed  by  Rule  II — Rules 
Supreme  Coui-t.     Lathrop  v.  Tracy,  332. 

CONFLicTiNO  EviDBNCB. — Wlicre  there  was  legal  and  competent  evi' 
dence  to  support  the  flnding  of  facts,  tite  more  material  part  of  whicli 
was  oral,  the  fact  that  part  of  the  evidence  was  In  the  form  of  deposi- 
tion does  not  abrogate,  but  only  pro  tantn  affects;  the  rule  that  the 
findings  of  the  trial  cuuH  upon  cuDfllctlsg  evidence  should  not  be  dis- 
turbed,    lb. 

Appellate  Jcrisdictiom. — Jurisdiction  cannot  be  conferred  upon 
the  supreme  court  either  because  the  question  is  oue  of  importauce,  or 
because  the  Inferior  courts  and  litigants  desire  a  decision  by  tills  courL 
Unless  a  constitutional  question  is  fairly  debatable,  and  haa  been  prop- 
erly raised,  and  Is  necessary  to  the  determination  of  the  particular  con- 
troversy, appellate  J uHsdiction  upon  thatground  does  not  eiisL  Uadden 
V.  Dae,  *is. 

Saub. — The  injection  of  a  constitutionftl  question  Into  a  decision  of  an 
inferior  court  by  the  latter,  when  the  same  is  not  necessary  to  a  deter- 
mination of  the  case,  does  not  thereby  invoke  the  jurisdiction  of  the 
Bupi-eme  court  upon  review.    lb, 

Co:<Pi.iCTi.NO  Evidence.— It  is  a  fundamental  rule,  that  (he  conclu- 
sions of  a  trial  court  upon  conflicting  evidence  upon  a  question  of  fact 
cannot  be  oveilhrown  upon  review  in  an  appellate  court,  unless  the  con- 
clusion Is  so  manifestly  against  the  weight  of  evidence  as  to  show  that 
the  lower  court  eitlier  misconceived  its  force  and  effect,  or  that  its  con- 
clusion was  influenced  by  passion  or  prejudice.  Henry  et  aU  n.  Me- 
Xeaky  et  al.,  456. 

Reasons  of  Trial  Codbt. — The  supreme  court  will  not  look  to  the 
reasons  given  by  tlie  trial  court  tor  its  Judgment,  but  will  look  solely  to 


! 

b,Goo<^Ic  I 

J 


APPELLATE  PBACTICE-ConHnue*. 

tbe  conclusion,  and  if  the  judgment  oui  be  sustained  upon  any  reuon 

it  will  be  affirmed.     lb. 

Secohd  Revisw. — Wliere  a  decree  ol  Uie  trial  court  has  been  re- 
viewed by  the  court  of  appeals  upon  an  appeal  by  the  defcndaiit,  the 
supreme  court  will  not  entertain  a  writ  of  error  sued  oat  by  plaiuUn  to 
the  decree  of  the  trial  court  and  involving  t)ie  same  questions  passed 
upon  by  the  court  of  appeals;  and  It  is  iinmat«i1al  that  the  writ  of  error 
was  sued  out  prior  to  the  taking  of  tbe  appeal.  The  San  Miguel  Gold 
Min.  Co.  ».  The  Suffolk  Gold  ifin.  Co.,  408. 

Adtancino  Cahsbb. — Au  application  to  advance  a  cause  to  the  head 
of  the  calendar  In  the  supreme  court  will  not  he  considered  until  the 
abstract  and  all  tbe  briefs  have  been  filed  In  accordance  with  the  rule 
of  court,  and  the  case  is  ready  for  Bubmissiun,     Blckiniioa  b.  Freed,  483. 

Issues  Settli^d  ik  Formkb  Case. — The  issues  involved  in  this  case 
were  determined  iu  the  case  ot  Sellern  v.  Floyd,  ante,  p.  484,  and  the 
court  declines  to  consider  the  merits  of  the  case.     Floyd  v.  Cochran,  488. 

DuTv  OF  Court. — The  duty  of  the  court  is  to  decide  actual  contro- 
versies, by  ft  judgment  that  can  he  carried  into  effect,  and  not  to  give 
opinions  upon  abstract  propositions,  or  to  declai-e  principles  or  rules  of 
taw  which  cannot  af!ect  the  matter  ia  issue  before  it.     lb, 

COFFLICTINQ  EviD SUCK.— Although  the  evidence  is  conflicting,  if 
there  be  sufficient  legal  evidence  in  the  record  to  sustain  the  flndings 
and  judgment,  a  reversal  will  not  be  had.  The  record  eiaminod  and 
the  findlDgs  of  the  lower  court  sustained.  Bterliaij  Ditch  Co.  c.  Itiff  and 
Plaite  Vallev  JDlUh  Co.,  4fll. 

FiLiKH  Bbiefs. — The  filing  of  printed  briefs  upon  the  bearing  of  a 
preliminai7  application  for  injunction  is  not  equivalent  to  filing  ab- 
stracts and  briefs  under  the  rule,  and  for  failure  to  file  absti-acte  and 
briefs  under  Rule  14  the  appeal  is  dismissed  for  want  of  prosecution, 
and  judgment  of  lower  court  affirmed,  me  Catholic  Cemetery  AMOcia- 
tioa  c.  Denver,  &00. 

PlUDtHQB. — In  the  absence  of  the  evidence  from  the  record  it  will  be 
presumed  that  it  was  sufflcieat  to  sustain  the  findings  of  the  court. 
Hopkiiu  V.  Burr  A  Knapp,  G02. 

Bill  of  Exceptions. — Errors  relating  to  the  giving  of  instructions, 
the  admission  and  rejection  of  evidence,  the  conduct  of  the  court  in 
controlling  the  procedure  at  the  trial  and  the  insufiiciency  of  the  evi- 
dence to  support  the  verdict  cannot  be  considered  by  the  supreme  court 
in  the  absence  of  a  bill  of  exceptions  presenUng  the  same.  Petlit  e. 
The  People,  617. 

Saub. — A  bill  of  exceptions  signed  and  sealed  by  the  trial  court  one 
day  after  the  record  is  certified  by  the  clerk,  not  filed  in  the  district 
court,  nor  certified  by  the  clerk  as  a  true  bill  of  exceptions,  cannot  be 
considered  as  a  part  of  tlie  record,    lb. 

iHSTBDcnoss.— Where  no  exceptions  are  taken  to  the  giving  of  in- 
VOL.  XSIV— S6 
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Btructlons,  tlie;  will  not  be  leviewed  on  appeal.    Chtpmaa  o.  The  Peo- 
ple, 520. 

LA.W  op  THE  Casb,— Knlinga  made  by  the  supreme  court  on  tbe  re- 
view of  a  case  become  the  law  of  the  case  and  are  not  open  for  connd- 
eratioD  on  a  subHequent  review  of  tbe  case,  unleiw  a  new  and  different 
state  of  facts  has  been  establisbed  on  the  new  trial.    Smith  v.  Smith,  527. 

APPROPRIATIONS— REVENUE : 

Ahsuai.  Appropbiatiok  Rksolution. — B;  the  act  of  18G1,  the  board 
of  county  commissioners  is  requirod  by  resolution  to  appropriate  so 
much  money  av^lable  for  tbe  purpose  as  it  may  deem  sufficient  to  de- 
fray all  necessary  expenses  and  liabilities  of  the  county  for  tbe  next  year, 
specifyiufif  the  objects  and  purposes  for  wiiich  such  appropriations  are 
made  and  tbe  amount  for  eacb.  Tbe  actprobibita  the  making  of  other 
BppropriatlooH,  and  the  Incurring  of  obligations  for  any  object  or  pur- 
poHe  in  excess  of  the  amount  appropriated  therefor,  but  provides  that 
"  nothing  herein  contained  shall  prevent  the  boaid  of  county  commls- 
slonerafrom  ordering  any  improvement  the  necessity  of  wbieb  is  caused 
by  any  casualty  or  unforeseen  contingency."  Tbe  board  by  its  resolu- 
tion entered  pursuant  to  the  requirements  of  the  act  made,  amongothers, 
the  following  appropriations:  "For  county  judge,  witnesses  and  jurors, 
t&X).  For  unforeseen  contingencies,  (5,000."  The  expenses  of  tlie 
county  court  exceeded  tbe  amount  of  tbe  estimate.  Held  an  unforeseen 
contingency  arose  for  the  dischai-ge  of  which  the  (5,000  fund  became 
available.     Board  of  County  Commiaaionera  v.  Hampton,  127. 

APPROPRIATIONS— WATER: 

DecAKE. — To  constitute  a  falld  appropriation  of  water  within  the 
meaning  of  the  constitution  and  statute,  the  water  diverted  must  be 
applied  to  a  benelicial  use,  and  tbe  referee  must,  from  tbe  evidence, 
ascerUun  the  existence  of  such  fact  before  he  can  award  any  priority  to 
a  ditch.  But  it,  is  not  necessary  that  a  decree  shall  state  upoD  its  face 
thatAhe  water  appropriated  was  applied  to  a  beneficial  use.  Broadmoor 
Stock  Co.  \.  Brookulde  Water  Co.,  541. 

VAJADtnv  OF  Dbcbbb. — A  decree  which  desoribes  tbe  ditch  by  width, 
depth  and  length  and  by  specifying  tbe  number  of  acres  of  land  to  be 
irrigated,  ts  sufficiently  oertain  as  to  the  amount  of  water  Intended  as 
the  capacity  of  the  ditch,  to  uphold  the  decree,  especially  alter  the  time 
for  reargument,  review  or  appeal  bos  expired.  While  it  falls  to  state 
the  amount  of  water  appropriated  by  cubic  feet  per  second  of  time,  or 
the  grade  of  the  dlt«b,  tbe  amount  of  water  required  to  Irrigate  a  given 
number  of  acres  can  easily  be  ascertained.    lb, 

ASSAULT  WITH  INTENT  TO  ROB:  See  CRIMINAL  LAW. 
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assumption  op  mcdmbrakce: 

H0BTOA.OK6— AssDHiTioa  BY  Graktkk.— The  llabilit;  of  a  gnuitee 
of  real  estate  upon  which  there  Is  an  Incumbrsnoe  who  ssaumeB  »ad 
agrees  to  pay  the  same  as  a  part  of  the  conelderation  of  the  grant  arises 
out  of  the  oontraot  and  constitutes  a  legal  liability  enforceable  in  aa 
action  at  law  h;  the  beueflclary  or  person  for  whose  benefit  the  promise 
Is  made,  whether  the  promise  Is  evidenced  bf  a  simple  conti'act  or  one 
uoder  seaL     BtarMrd  et  at.  c.  CVQn«(on,  20. 

Sake. — A  grantee  who  accepts  a  deed  poll  containing  an  assumption 
on  his  part  to  pay  off  a  mortgage  becomes  personally  liable  to  the  mort- 
gagee, who  may  sue  in  his  own  name  upon  sucb  covenant  or  agreement 
for  the  murtg^e  debt.    lb. 

Same — AssiaNRE. — The  asHlgnee  of  notes  secured  by  mortgage  upon 
real  estate  the  payment  of  which  baa  been  assumed  by  a  grantee  of  the 
mortgagor.  Is  the  real  party  In  Interest,  and  may  maintain  an  action 
ag^Qst  the  grantee  fur  the  debt  assumed.    lb. 

Sake. — Where  the  assumption  clause  In  a  deed  to  property  upon 
which  there  is  a  mortgage  Imposes  an  obligation  upon  the  grantee  pri- 
marily for  the  benefit  of  the  mortgagee,  and  not  for  the  indemuity  of  the 
grantor,  such  obligation  cannot  be  released  without  the  consent  of  the 
mortgagee.    lb. 

Sauk — Depekseb — Pleadino. — A  party  accepting  adeed  In  which  an 
assumption  clause  has  been  inserted  contrary  to  iateotion  and  without 
the  knowledge  of  the  parties,  by  fraud  or  mistake,  may  l>e  relieved 
therefrom,  upon  proof  of  such  fraud  or  mistake,  but  such  defense,  to  be 
avfdlable,  must  be  pleaded  specially.    lb. 

Sauk. — The  complaint  alleged  that  the  deed  oonttdntDg  a  clause  by 
which  the  defendant  assumed  and  agreed  to  pay  oC  an  Incumbrance 
was  delivered  to  and  accepted  by  him.  This  vraa  not  denied,  but  the 
answer  contained  a  denial  that  the  defendant  assumed  or  agreed  to  pay 
the  incumhranoe.  Held,  that  evidence  for  the  purpose  of  contradicting 
the  assumption  clause  was  properly  excluded.    lb. 

ATTORNEYS  AT  LAW: 
Fob  BULE3  ooTEBNiKa  AHUisaiOH  to  the  bab  see  Apperbix, 

AXTE,  PAGE  551. 

DiBBARHBKT  PnoCBEDiKOs.— It  an  attorney  honestly  believes  be  Is 
the  owner  of  money  in  tlie  hands  of  an  officer  taken  from  a  person 
charged  with  robbery  and  held  pending  a  prosecution,  and  believes  it 
Is  not  the  money  of  the  person  alleged  to  have  been  robbed,  although 
he  is  altogether  wrong  upon  all  points  in  his  attempt  to  get  the  money, 
he  is  not  guilty  of  attempting  to  defraud  the  claimant  of  the  money,  or 
of  abuse  of  the  process  of  the  courts  such  as  to  canse  his  disbarment 
The  People  e.  Benson,  358. 

Sahb. — An  attorney  should  not  suffer  the  penalty  of  disbarment  for 
misconceiving  the  facts  or  the  law,  or  the  remedy  for  the  enforcement 
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ATTORNEYS  AT  LAW— Continued. 

of  rigliU  belteTsd  to  belon;;  to  a  client.  If,  however,  he  were  actuated 
by  corrupt  or  dishonest  motives,  or  wrongfully  and  Intentionally  de- 
frauded, or  Rtt«inpted  to  defraud,  another,  he  should  be  disbarred.    li. 

Saub. — It  is  not  tbe  proper  practice  to  entertain  dlBbamaent  pro- 
ceedii^^  while  tbe  conduct  complained  of  Ih  already  being  iDveatigated 
in  an  appropriate  action;  and  vrhere  the  alleged  wrong  is  coniinitted 
during  or  in  connection  with  the  ludicial  trial  of  an  action,  the  disbai- 
ment  proceedinga  should  be  postponed,  or  its  hearlDg  suspended  until 
tbe  terminatjon  of  the  action.     lb. 

Sahb. — Before  an  attorney  charged  with  uDprofessioDal  conduct  Is 
deprived  of  his  licenaa  and  cut  oS  from  the  practice  of  a  profession  by 
which  he  aams  his  living,  the  charges  should  be  estAlisbed  by  clear, 
conviDciag  and  satisfactory  evidence.    lb. 

Same — Previous  Rspdtatiom. — In  a  disbarmeDt  proceeding  tlie 
previous  good  standing  and  repntation  of  tbe  respondent  la  entitled  to 
much  consideration.     lb. 

Samb. — Acts  of  attome;,  while  not  sufBclent  to  Justify  disbanneut, 
disapproved  by  tbe  court.    lb. 

BILLS  AND  NOTES; 

MoBTOAOB  AM  Incident. — A  promissory  note  the  payment  of  which 
is  secured  by  mortgage  or  deed  of  trust  is,  as  a  general  rule,  the  prin- 
cipal thing  and  tbe  security  but  an  incideut.    Coler  v.  Barth,  31. 

Patmbnt— Rblbasb— Sale. — When  a  note  aecored  by  mortgage  or 
deed  of  trust  has  been  paid,  or  the  iDdebt«dnesa  thus  represented  re- 
leased, no  valid  sale  can  be  bad  under  tbe  powers  grant«d  in  tbe  mort- 
gage or  trust  deed.     lb. 

COMMERCIAI,  FaPKR — COHDITIOMAL  ACCEPT AITCES. — TIlC  aCOeptOr  of 

a  draft  ma;  impose  any  condition  upon  his  llBbllity  he  may  see  fit,  but 
to  escape  liability  on  the  ground  that  the  acceptance  was  conditional, 
the  condition  must  hare  been  clearly  expreaaed.  All  such  writings  are 
to  be  regarded  as  commercial  instruments,  to  be  liberally  interpreted 
for  the  protection  of  those  who  have  given  them  faith  and  credit 
Pa»ey  v.  The  Deiwer  Sationai  Bank,  198. 

Saue.— The  condiUona  relied  upon  by  the  acceptor  to  escape  liability 
In  tbia  case  were  not  so  dearly  expressed  aa  to  be  available  for  Uiat 
purpose.    lb. 

BILL  OF  EXCEPTIONS: 

Waivkk.— Unless  an  order  to  that  effect  has  been  made  daring  the 
term,  a  bill  of  exceptions  may  not  be  signed  after  adjournment  of  the 
term,  but  a  party  filing  to  take  advantage  of  aucb  omission  in  apt  time, 
waives  the  point     Robinaon  b.  The  D.  A  R.  0.  R.  R,  Co.,  98, 

Appellate  Pbactice— -Motion  to  Afpibm.— Whera  all  Uie  assign- 
ments of  error  were  predicated  upon  matteni  preservable  only  by  bill  of 
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BILL  OF  EXCEPTIONS— Continued. 

azceptions,  Aad  tliat  whicli  purported  to  be  a  bill  of  exceptions  htu  been 
stricken  from  the  files  for  want  of  proper  autbenticatiua,  tlie  judgment 
mAj  be  affirmed  apoD  motion.     Dam»  v.  The  People,  102. 

Pbacticb. — Errors  relntJDg  to  tbe  giving  of  i dh true tions,  the  admission 
and  rejection  of  evidence,  tbe  conduct  of  tlie  court  in  controlling  the 
procedure  at  the  trial  and  the  insufficiency  of  tbe  evidence  tu  support 
the  verdict  uannot  be  considered  hj  the  supreme  court  in  the  absence 
of  a  bill  of  exceptions  presenting  the  same.     Pellit  e.  The  People,  517. 

Same. — A  bill  of  exceptions  signed  and  sealed  by  the  trial  coart  one 
day  after  tbe  record  Is  cerUSed  by  the  clerk,  not  filed  in  the  district 
court,  nor  certified  by  the  clerk  as  a  true  bill  of  eioeptJoDS,  oaiuot  be 
GODsidered  as  a  part  of  the  record.    lb, 

BONDS: 

CouHTT  BoKDS. — Ad  issue  of  county  bonds  based  upon  an  indivisible 
contract  and  In  excess  of  the  amount  of  ludebtedness  which  may  be 
incurred  under  the  oonstltuUon,  Is  void  as  to  the  whole  issue.  The 
Board  of  County  Commissioners  0/  hake  Countji  v.  Standley,  1. 

Sajcb. — An  issue  of  funding  bonds  by  a  county  in  exchange  for  valid 
warrants  is  not  a  creation  of  a  new  debL     lb. 

Sake. — Tlie  validity  of  a  bond  issued  In  compliance  with  the  funding 
act  of  1881  in  exchange  for  oul^tanding  valid  county  warrants  is  not 
affected  by  the  fact  that  other  bonds  of  tbe  same  series  were  Issued  in 
exchange  for  Invalid  warrants,     lb. 

Samk. — The  test  and  criterion  by  which  the  power  of  a  county  to  incur 
Indebtedness  under  the  constitutional  limitation  is  to  be  determined  Is 
the  assessment  of  tlie  preceding  year,  until  that  of  the  succeeding  year 
has  been  revised  by  the  state  board  of  equalization  and  certified  to  tbe 
clerks  of  the  respective  counties.  When  an  assessment  has  been  revised, 
completed  and  certified  by  said  board,  it  supersedes  the  preceding 
assessment  and  furnishes  the  valuation  which  must  determine  the  power 
of  a  county  to  contract  future  ladebtedaesB.    lb. 

Official  Bonds — Coctntt  TBEASirREit — DBt-EKSs. — The  condition  of 
the  county  treasnrer's  bond  upon  which  this  action  was  brought  was — 
as  required  by  statute  (Mills'  Ann.  Stats,  sec.  886)— that  If  the  said  G. 
and  his  deputies  and  all  persons  employed  In  his  office  shall  faithfully 
]]erform  the  duties  o^  said  office,  and  the  said  Q.  and  his  deputies  shall 
pay,  according  to  law,  all  moneys  which  shall  come  into  bis  hands  as 
treasurer  ■  ■  ■  and  shall  deliver  over  to  his  successor  ■  *  ■  all  moneys 
belonging  to  his  office,  the  obligation  to  be  void.  Held,  that  the  fact 
that  the  moneys,  to  recover  which  the  action  was  brought  were  deposited 
by  G.  as  treasurer,  in  a  solvent  bank  which  subsequently  failed,  thereby 
rendering  him  unable  to  turn  over  to  his  successor  the  fund  in  contro- 
versy, does  not  constitute  a  defense.    Qartley  v.  The  People,  1S5. 

iMBUBBKcnoN  BoKDS.— Sec.  8,  art  XI  of  the  constitution,  gives  to 
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BONDS— Con(in«eiJ, 

the  general  aBBembly  power  to  contract  &  debt  b;  loan,  which  may  be 
evidenced  by  bonds,  to  provide  for  appropriations  made  to  suppreaa  an 
insurrection.  No  limit  is  fixed  for  the  amount  of  such  iudebUdnefls. 
In  re  State  Board  €/  EqtiaUtalion,  440. 

Same. — The  legislature  may  lev;  a  special  tax,  if  necessary.  In  excess 
of,  and  in  addition  to,  the  four  mill  rate  for  state  purposes,  to  pay  the 
interest  and  principal  of  insurrection  bonds.     lb. 

Capitol  Buildino  and  Casuai.  Deficibhct  Bonds. — Indebtedness 
contracted  and  bonds  issued  for  the  capitol  building  and  to  meet  casaal 
deficiencies  in  the  revenue  of  tlie  state,  fall  witliin  the  ordinary,  not  the 
extraordinary,  expenses  of  the  state,  and  a  tax  levied  to  pay  the  inler- 
est  and  principal  of  such  bonds  must:  be  included  in,  and  form  a  part  of, 
tiie  four  mills  general  levy  for  state  purposes.     lb. 

BOUNDARIES; 

Streams. — When  the  tract  of  land  granted  is  described  as  bounded 
by  a  non-navigable  stream,  tlie  middle  or  thread  of  the  stream  la  the  true 
boundary.  The  facts  of  tliia  case,  fteld  to  brii^  it  within  this  rule. 
Hattlon  V.  Sobson,  2S4.  , 

BURDEN  OF  PROOF: 

County  Waebants.— A  county  seeking  to  evade  liability  on  its  war- 
rants on  the  ground  that  their  tasue  was  in  excess  of  the  constitutional 
limit,  must  assume  the  burden  of  proving  facts  showing  their  invalidity. 
Board  of  County  Commigtloners  <ff  Lake  County  n.  Standley,  1. 

Neolioedge. — The  burden  of  proving  negligence  is  upon  the  party 
alleging  it     iiobfnson  v.  The  D.  A  R.  G.  R.  R.  Co.,  08. 

Pbouissobt  Notb.'-A  sworn  answer  denying  the  execution  of  the 
note  sued  on  casts  the  burden  of  proving  its  execution  upon  tlie  plaio- 
tiS,  and  the  fact  that  such  denial  is  followed  by  an  allegation  that  the 
note  was  forged  does  not  change  the  rule,     ^roion  e.  TourteloLte,  S04. 

OPENiire  AND  Closino  CAas.— Where  pMntiR  avers  an  amount  dne 
him  under  a  contract,  and  that  an  account  was  stated,  showing  the  bal- 
ance due,  and  defendant  admits  the  contract  and  the  amount  due,  but 
claims  the  amount  due  is  payable  to  a  third  party  and  not  to  piuQUIt, 
the  answer  does  not  admit  plaintiff's  whole  case.  The  burden  of  proof 
is  on  plaiuUff,  and  defendant  Is  not  entitled  to  open  and  close  the  case. 
Teller  c.  Fergneon,  432. 

CAPITOL  BUILDING  BONDS:  See  BONDS. 

CERTIFICATE  OF  NOMINATION:  See  ELECTIONS. 

CHATTEL  MORTGAGES: 
Failube  xo  take  PossEasiOK.— a  mortgagee  of  chattels  who  neglects 
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CHATTEL  MORTGAGES— CanWrniBd. 

to  take  immediate  poBBesslon  of  the  same  npon  the  maturity  of  the 
debt  Becured,  lo«ee  hii  Hen  as  against  a  creditor  taking  a  second  mort- 
gage wltli  notice  of  the  prior  inonrabrance. 

Mbasdub  of  Daw aqes. — The  damages,  which  a  mortgagee  of  chat- 
tels it  entitled  to  recover  for  their  cunversion  cannot  exceed  the  amount 
of  the  debt  secured.     Stanhv  v.  The  CitUen*'  Coat  <t  Coke  Co.,  103. 

CITIES  AND  TOWNS: 

SriTDAT  Law — Jurisdiction'. — The  genei-al  statute  against  keeping 
saloons  open  on  Sunday  Is  In  force  In  cities  and  towns  that  have  assumed 
under  the  law  the  exclusive  rtglit  to  license,  regulate  or  proliibit  the 
sale  of  liqaor  wlthlu  their  limits,  and  the  district  court  has  Jurisdiction 
of  such  oSenae  under  the  statute.     Mueller  c.  The  People,  251. 

Pbe SUMPTION. —It  will  not  be  presumed  that  a  city  or  town  has  ac- 
cepted or  exercised  the  exclusive  power  given  it  to  license  and  regulate 
saloons,  In  the  absence  of  proof  to  that  effect.     lb. 

Annexed  TEBHiTOsr. — In  the  absence  of  constitutional  or  statutory 
provisions  to  the  contrary,  when  annexation  of  territory  Is  legally  made 
to  a  muuiclpality,  the  tract  thereby  annexed  becomes  a  part  of  the  city 
itself,  and  the  people  resident  tliereln  becomes  entitled  to  the  same 
rights  and  privileges,  and  subject  to  the  same  municipal  burdens,  as  the 
residents  of  the  original  city.    Bonahue  el  at.  v.  Morgan,  389. 

Watkbwobkb, — Under  Mills'  Ann.  Stats,  sec.  4403,  paragraph  68, 
municipalities  may  either  construot  their  own  system  o£  waterworks,  or 
may  grant  a  franchise  therefor  to  a  private  company.  Upon  this  l^sla- 
tion  a  city  may  own  Its  own  waterworks  foe  the  purpose  of  supplying  a 
part  only  of  its  inhabitants,  or  only  a  portion  of  its  t«ri'Itory,  and  grant 
to  a  company  a  franchise  to  supply  others  of  its  inhabitants',  or  to  otlier 
partfi  of  its  territory.     lb. 

Consolidation. — The  plan  of  consolidation  of  three  municipal! ties 
into  the  present  city  of  Pueblo,  particularly  that  part  tliereof  relating  to 
the  control  and  management  of  the  waterworks,^^Iscu8sed  at  length, 
and  held  constitutional,  and  its  meaning  and  scope  explained.     lb. 

LiquoB  LiCBNaE. — The  law  requiring  a  license  for  selling  liquor 
applies  to  cities  and  incorporated  towns.    Fettit  v.  The  People,  517. 

CLAIMS:  See  ESTATES  OF  DECEDENTS. 

COLOB  OF  TITLE: 

Stbbbtb. — When  the  deed  nnder  which  a  party  claims,  designates  the 
tract  conveyed  by  reference  to  a  map  or  plat  by  which  a  portion  of  the 
lot  Is  marked  as  a  street,  it  does  not,  as  to  the  part  so  marked,  constl- 
tute  color  of  title.     LaughUn  v.  Citj/  cif  Denver,  255. 

COLLATERAL  ATTACK: 
Res  JiTDicATA—JtiBieDicTioN.— Where  a  Jadgment  is  presented  to  a 
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COLLATERAL  ATTACK- Conlinued. 

ciKirC  tnr  affirmative  action  (as  In  iDaadamus  to  compel  the  levy  of  a  tax 
to  pay  It),  the  court  la  not  auttioilsod  to  go  behind  it  for  the  purpose  of 
examining  the  validity  of  the  cause  of  aclion  upon  which  it  was  eotered. 
Upon  this  issue  the  judgment  is  res  Judicata.  In  such  a  case,  although 
tlie  cnnstructiou  of  a  provision  of  the  conaCitiitian  may  have  been  nec- 
essary to  a  determination  of  the  original  action,  that  queslion  is  not  so 
Involved  in  the  proceeding  to  enforce  the  Judgment  as  to  give  this  court 
Jurisdiution  to  review  the  mandamus  proceedings.  The  Board  q/  Counljf 
Commiasionera  (if  Rio  Orande  County  9.  Burpee,  ST. 

Town  Sites — Tiicjstkb's  Dekd. — A  conveyance  by  the  trustee  under 
the  town  site  laws  is  not  open  to  collateral  attack  by  one  who,  at  th« 
time  of  its  execution,  was  not  an  occupant  of  the  land  nor  a  beneficiary 
of  tlie  trust,     ^anlon  n.  Ilobaim,  284. 

CAHSYiyo  Capacity^Res  Adjudicata. — In  a  proceeding  to  adjudi- 
cate the  priorities  to  use  of  water  for  irrigating  purposes,  the  determi- 
DittioD  by  the  court  of  the  cai'rying  capacity  of  a  ditch  is  res  a^udieata 
and  cannot  be  attacked  in  a  collateral  proceeding  after  the  statutory 
time  for  reformation  or  review  in  the  court  of  original  jurisdictlou  haa 
expired  and  the  time  for  appeal  has  elapsed.  A  mistake  of  the  court  in 
computing  the  carrying  capacity  cannot  be  corrected  in  such  proceed- 
ing.    Water  Supply  A  Storage  Co.  v.  Larimer  ifi  iVeld  Ir.  Co.,  322. 

Saub. — A  decree  llmitiug  the  priorities  of  a  ditch  to  the  completion 
of  the  work,  pronounced  by  a  court  having  jurisdiction  of  the  subject- 
matter,  of  the  person,  and  to  enter  the  particular  judgment,  and  not 
appealed  from,  cannot  collaterally  be  attacked  and  set  aside,  even  though 
an  erroneous  coDcluslon  was  reached.  Water  Supply  Ji  Storage  Co.  v. 
Tennej/,  344. 

COMMERCIAL  PAPER:  See  BILLS  AND  NOTES. 

COMMON  LAW: 

LiuiTATIONa.— The  act  of  parliament  of  the  21st  year  of  Jamea  I,  pre- 
scribing a  limitation  as  to  real  actions  and  limiting  It  to  twenty  years, 
has  never  been  adopted  aa  a  rule  of  decision  in  this  stat«.  Laughlin  v. 
City  (if  Denver,  255. 

CONSPIRACY:  See  CRIMINAL  LAW. 

CONSTITUTIONAL  LAW: 

Couirry  Bonds. — An  issue  of  county  bonds  based  upon  an  Indivisible 
contract  and  in  excess  of  the  amouoC  of  Indebtedness  which  may  be 
incurred  under  the  constitution,  is  void  as  to  the  whole  issue.  Board 
df  County  Commiwf oners  q/'  Lake  County  v.  Standley,  I. 

Sahe. — An  issue  of  funding  bonds  by  a  connty  in  exchange  for  valid 
warrants  is  ikot  a  oreaUon  of  a  new  debt    lb. 
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COKSTITUTIONAL  I.AW— Continued. 

Samb.— The  validity  of  a  bood  Issued  In  complianoe  vritlt  the  fandlng 
act  of  1881  la  exchange  for  outstandlag  valid  county  narranta  is  not 
■ifected  by  the  fact  that  other  bonds  of  the  same  sai-ies  vrere  issued  In 
exohange  fur  invalid  wartanta.     lb. 

Sake — ^Evidkncb. — Tlie  test  and  criterion  by  which  the  povrer  of  a 
county  to  incur  indebtedness  under  tiie  constitutional  limitatJOD  is  to 
be  determined  is  the  assesBment  of  the  preceding  year,  until  that  of  the 
succeediug  year  has  been  revised  by  the  state  board  of  equalization  and 
certified  to  the  clerks  of  the  respective  counties.  When  an  assessment 
has  been  revised,  completed  and  certified  by  said  board,  it  supersedes 
the  preceding  assessment  and  furnishes  the  valuation  which  must  de- 
termine tlie  power  of  a  county  to  contract  future  indebtedness.     lb, 

Saue — Burden  of  Proof. — A  county  seeking  to  evade  liability  on 
it«  wBiTants  on  tlie  ground  that  their  issue  was  in  excess  of  the  consti- 
tationol  limit,  must  aaeuine  the  burden  of  proving  facts  showing  their 
invalidity.     16. 

Ukifobmitt  OS'  Pkactice — J n BIBS. —Section  0  of  the  act  of  1801 
(sec.  1093  a.  Mills'  Ajin.  Stats,  Supp.)  which  nndertakes  to  provide  that 
in  counties  of  first  class  either  party  to  on  action  in  the  county  conrt 
shall  be  entitled  to  a  jury  without  advancing  the  fees  therefor,  but  in 
counties  of  other  classes  the  right  to  a  trial  by  jury  Is  conditioned  upon 
the  payment  of  jury  fees  in  advance,  is  repugnant  to  the  requirement 
of  the  constitution  that  the  practice  of  all  courts  of  the  same  class  shall 
be  uniform.  The  Board  qf  Count)/  Cciinmissioner*  z.  First  National 
BanJc,  124. 

CouHTr  Punhs— ExcBSS  W abb Asra.— County  warrants  issued  In  ex- 
cess of  the  limit  fixed  by  the  constitution  are  void.  The  Board  qf 
County  CommfMfoners  n.  Hampton,  127. 

Poll  Tax.— The  limitaUon  contained  in  sec.  11,  art  10  of  the  consti- 
tution is  as  to  the  rate  of  taxation  on  property  for  state  purposes  only, 
and  does  not  abridge  the  power  of  the  legislature  Co  provide  for  the  levy 
of  a  military  poll  tax.    The  People  v.  An^ee,  422. 

COKSTiTUTiosAL  QuKBTiONH. — Ordinarily  miniaterlai  ofBcera  shonld 
enforce  a  statute  according  to  its  plain  requirements,  leaving  the  ques- 
tion of  Its  conBtitutionality  to  he  determined  by  the  courts.    lb. 

Sahb. — The  different  constitutional  and  statutory  provisions  touching 
the  military  poll  tax  are  considered  and  construed  in  the  opinion.    lb. 

Taxatiok — Expenditures  to  Suppress  Insubbbction.  —  That 
portion  of  the  public  debt  created  to  meet  expenditures  to  suppress 
insurrection  does  not  fall  within  the  limit  of  sec.  11,  art.  X  of  the  con- 
stitution limiting  the  rate  of  taxation  for  state  purposes  to  tour  mills 
on  each  dollar  of  valuation.     Jn  re  State  Board  of  Egualiztttion,  446. 

Sake. — In  the  absence  of  a  limitation  in  the  constitution,  the  power 
of  the  general  assembly  In  matters  of  taxation  Is  plenary.  There  being 
no  such  restriction  upon  taxation  tor  suppressing  an  insurrection,  the 
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legislatura  may  appropriate  any  sum  required  for  auch  parpoae,  and 

levy  any  rate  neceHsary  to  pay  the  same.     lb. 

Sake— IHSURBECTIOH  Bonus. — Sec.  3,  art.  XI  of  the  conatltutioii 
gives  to  the  general  asaenibly  power  to  contract  a  debt  by  loan,  which 
may  be  evidesced  by  bonde,  to  provide  for  appropriatione  made  to  sup- 
press an  insurrectloD.  No  limit  is  Used  (or  the  amount  of  suoh  indebt- 
ed aess.    lb. 

Samk. — The  legislature  may  levy  a  special  tax,  if  necessary,  in  ezeeia 
of,  and  In  addition  to,  the  four  mill  rate  for  state  purposes,  to  pay  the 
Interest  and  principal  of  insurrection  bonds.     16, 

Capitol  Builuins  and  Casual  DEFiccEircr  Bonds. — Indebted- 
ness contracted  and  bonds  Issued  for  the  capttol  building  and  to  meet 
casual  deficiencies  in  the  reveuue  of  the  state,  fall  withia  the  ordinary, 
not  the  extraordinary,  ezpeoses  of  the  state,  and  a,  tax  levied  to  pay  the 
interest  and  principal  of  suoh  bonds  must  be  Included  in,  and  form  a 
part  of,  the  four  mills  general  levy  for  state  purposes.    lb. 

Taxation — Obdi.vakt  and  Extbaobdinarv  Pcbposes. — The  pnr- 
pose,  whether  ordin.'kry  or  extraordinary, /or  which,  and  not  the  author- 
ity, whether  the  general  assembly  or  the  people,  by  which,  a  state  debt 
la  created.  Is  the  true  test  for  determining  whether  its  payment  is  to  be 
provided  for  by  taxation,  within,  or  beyond,  the  rate  prescrilrad  by  the 
conetltution  for  state  purposes,    tb. 

CONTRACTS  r 

Judgment  Lien. — B.,  a  judgment  creditor,  had  on  file  In  the  county 
a  transcript  of  Judgment,  and  had  attached  certain  real  estate  standing 
on  the  record  in  the  name  of  a  third  party,  and  procured  an  injunction 
restraining  the  judgment  debtors  from  transferring  any  property.  N. 
also  had  a  judgroeat  against  tlie  same  debtors,  and  solicited  from  B. 
Information  that  would  uncover  some  of  tlie  property  of  the  debtors 
standing  in  the  name  of  third  parties.  B,  executed  a  written  agi'eement 
that  the  debtors  might  transfer  certain  property  to  F.  trustee  for  N., 
subject  however  to  his  attachment  and  judgment  lien,  and  providing 
that  all  property  so  transferred  Hhould  thereby  be  made  subject  to  his 
judgment  lien.  Transfer  of  the  property  was  made  to  F.  stipulating 
that  the  transfer  was  made  subject  to  B.'s  judgment  lien.  Held,  that 
although  D.'s  attachment  waa  defective,  and  whetlier  or  not  his  judg- 
ment Hen  was  valid,  since  by  reason  of  B.'s  consent  N.  was  enabled  to 
procure  the  transfer  of  the  property,  N.  was  bound  by  tlie  provisions  of 
the  agreement  with  B.  and  accepted  the  transfers  subject  to  B.'s  prior 
Hen.     JVeeman  et  al.  p.  Brockaaj/,  441. 

SiQNATURE. — Although  N.  did  not  sign  the  written  agreement  It  ac- 
cepted tlie  same  aud  took  advantage  of  the  Information  furnished  by  B. 
and  is  as  much  bound  by  the  instrument  as  thongh  it  had  been  signed,  tb. 
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contetance: 

Watbe  Right.— a  water  right  U  a  distinct  Bubject  of  grant,  nnd  may 
b«  conveyed  either  with  or  without  the  land.  Whether  a  deed  to  laud 
conveys  the  water  right  depends  upon  the  intention  of  the  grantor,  to 
be  gathered  from  the  expcees  terms  of  the  deed  ;  or,  wlien  the  deed  is 
silent  as  to  the  water  rigiit,  from  the  presumptloa  that  arisei  from  the 
cii'cumstaDces,  and  whether  sucli  right  is  or  is  not  necessary  to  the  ben- 
eHcisI  enjoyment  of  the  land.     Qelateka  v.  Todd,  4H4. 

Sahb—Dohsstic  Usb. — The  preference  right  to  the  use  of  water  for 
domestic  purposes  incident  to  riparian  ownership  cannot  be  conveyed 
separate  and  apart  from  the  land,  nor  diverted  for  such  use  by  a  cotn- 
5)any  through  a  pipe  line.  Broadmoor  Stock  Co.  r.  Brooktide  Water 
Co.,  541. 

CORONEB'S  INQUEST: 

EviDENOK— Vbbdict.— The  verdict  of  the  jury  at  a  coroner's  inquest 
Hading  that  the  deceased  committed  suicide  is  not  admissible  in 
evidence  to  establish  that  fact  as  a  defense  to  an  action  on  a  policy  of 
insurance  on  the  life  of  the  deceased.  The  Oermania  Life  In*.  Co.  v. 
Hott-Lewia,  43. 

COEPORATIONS: 

FBAMCHiSEa. — Grants  of  rights  and  privileges  by  the  sovereign  au- 
thority to  corpotatiouB  are,  when  acceptod,  franchises.  Tke  Peuple  r. 
The  BegeitU  </  the  Slate  Univer^ty,  175. 

COUPOBATB  PowEBS— Who  uat  Question. — The  power  of  a  new 
company,  incorporated  to  obtain  an  additional  water  supply  for  the 
owners  of  water  rlglits  in  a  certain  ditch,  to  purchase  the  water  rights 
of  such  ditch,  can  only  l>e  questioned  by  the  state.  Water  Supplj/  and 
Storage  Co.  v.  Tenner,  344. 

COTENANTS  AND  COTENANCY: 

Rkdeuitiqn.— An  Interest  acquired  by  a  tenant  in  common  by  pur- 
chase of  an  outstanding  title  or  by  redemption  from  a  foreclosure  of 
the  common  property  inures  to  the  benefit  of  his  cotenaots  upon  con- 
tribution by  them  of  their  proportionate  part  of  the  price.  Hodgton  v. 
Fowler,  278. 

CorsHAROT. — A  purchase  by  a  tenant  Id  common  of  an  outstanding 
title  to  the  premises,  ordinarily  inures  to  the  benefit  of  his  cotenant 
JfiUs  B.  Hart,  MB. 

Sahb. — Obti^Dlng  pateotto  mineral  land  by  a  cotenant  in  his  own 
name  is  a  perfection  of  the  common  title  which  inures  to  tbe  benefltof 
the  patentee's  cotenants,  and  the  patentee  holds  as  tmst«e  for  hts  co- 
owners,    lb. 

COUNT7  BOSTDS:  See  BONSa 
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COUNTY  KEVENUB: 

ExCRsa  Warbahts.— CooDty  warmata  iHsued  in  excess  of  the  limit 
fixed  by  the  cuDsUtutlon  are  void.  The  Board  of  County  Conimi«iloner« 
<B.  Hampaon,  127. 

Annual  Affbopbiation  Rbsolution.— Bj  the  act  of  1891,  the  bosnl 
of  couQty  commissioDers  Is  required  by  resolution  to  appropriate  so 
much  money  aT^lable  for  the  purpose  aa  it  may  deem  Bufficieot  to 
defray  all  necessary  expenses  and  liabilities  of  the  county  for  the  next 
year,  specifying  the  objects  and  purposes  for  which  such  appropriations 
are  made  and  the  amount  for  each.  The  act  prohibits  the  malcing  of 
other  appropriations,  and  the  incurring  of  obligatiouB  for  any  object  or 
purpose  in  excess  of  the  amount  appropriated  therefor,  but  provides 
that  "  nothing  herein  contained  shall  prevent  the  board  of  county  com- 
missioners  from  ordering  any  improvement  the  necessity  of  which  is 
caused  by  any  casualty  or  unforeseen  contingency."  The  board  by  its 
resolution  entered  pursuant  to  the  requirements  of  the  act  made,  among 
others,  the  foUowlag  appropriations:  ''For  county  Judge,  witnesses 
and  jurors,  C600.  For  unfoi-eseen  conti agencies,  (6,000."  The  expenses 
of  the  county  court  exceeded  the  araouiit  of  the  estimate.  Beti,  an 
unforeseen  coQiJngency  arose  for  the  discharge  of  which  the  $5,000  fund 
became  available.    lb. 

COUNTY  WARRANTS: 

Constitutionai.  LmiT. — County  warrants  Issned  in  excess  of  tbo 
limit  fixed  by  the  coDstitution  are  void.  Board  <if  Cavnty  Committion- 
ers  t.  Ilampn'm,  127. 

COURT  RULES: 
Fob  buleb  aovEBNinO'  adkissioh  to  tbb  bab  see  Appendix, 

ANTB,  P40E  551. 

New  AsBioNiiENTB  OF  Ebbob,  When  RsquiBED. — It  is  provided  by 
Rule  41  (50)  of  this  court  that  in  cases  brought  into  this  court  by  appeal 
from  or  writ  of  error  to  any  final  Judgment  of  the  court  of  appeals,  no 
additional  atistracts  will  be  required,  unless  by  special  order  In  particu- 
lar cases;  hut  a  transcript  of  the  record,  with  a  new  assignment  of  errors, 
and  briefs,  shall  he  filed  within  the  same  time  as  in  cases  brought  up 
for  review  from  other  courts;  and  in  general,  the  procedure  shall  be  the 
same  in  all  cases.  Irrespective  of  the  court  rendering  the  judgment 
sought  to  be  reviewed.     The  Bank  qf  Akron  v.  Dole,  04, 

PBAcncs — Appeal  fkou  Covbx  ot  Appeals. — Under  Rule  SO  of 
the  supreme  conrt,  in  order  to  secure  a  heating  and  determination  by 
the  supreme  court  of  an  appeal  from,  or  writ  of  error  to,  any  final  judg- 
ment of  the  court  of  appeals,  it  is  Imperative  that  appellant  or  plaintiS 
in  error  shall  file  a  new  assignment  of  errors,  and  briefs  within  the  sams 
time  as  in  cases  for  review  fi'om  other  courts.    3funn  v.  CorUiv,  381. 
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criminal  law: 

Indictment  fob  Assault  With  Ihtbnt  to  Rob. — An  indictment  for 
Rssault  with  intent  to  rub  vrliich  alleges,  aa  to  the  assault,  that  the  do- 
(endant  "  did  make  an  asHanlt,"  without  stating  all  of  the  particulars 
ciimpiehended  by  the  statutory  definition  of  tliat  term  is  sufBcient. 
McNamara  v.  The  People,  61. 

Assault  With  Intkst  to  Bob— Evidkncb.— The  crime  of  assanlt 
with  lDt«tit  to  Tob  may  be  committed  by  iatimidatioa  as  well  as  by  ac- 
tual force,  and  the  iotlmtdatton  may  be  as  effectually  accomplished 
by  apparent  as  by  actuitl  ability  to  inflict  the  Injury;  hence  proof  of 
actual  ability  to  inflict  the  Injury  in  the  manner  threatened  is  not  necea- 
■arily  essential.  Such  an  assault  may  be  made  by  aiming  a  gun  at  an- 
other within  shooting  distance  and  in  a  manner  indicating  that  it  is 
loaded,  notwithstanding  it  was  not  in  fact  charged.     lb. 

Alibi. — An  aliM  Is  nut  an  independent  defense.  The  burden  of  proof 
is  not  upon  the  defendant  to  establish  it.  If  the  testimony  touching 
an  alibi  be  sufficient  to  raise  a  reasonable  doubt  as  to  the  presence  of 
the  defendant  at  the  commission  of  the  crime,  he  is  entitled  to  an  ac- 
quittal, and  the  jury  should  be  so  instructed.     lb. 

Labcbxy  by  Bailee.— When  the  owner  of  personal  property  parts 
witli  the  possession  thereof  only  upon  condition  that  the  title  shall  re- 
main in  him  until  it  is  disposed  of  in  a  particular  way  and  the  purchase 
price  is  paid,  the  obtaluing  of  such  poBsession  by  fraud  witli  Intent  to 
deprive  him  of  the  property  is  sufilcient  to  constitute  larceny,  if  tlie 
propeiliy  be  subsequently  converted  by  the  taker  to  his  own  use. 
South  V.  The  People,  262. 

EviDSNCB — LiKB  Ofpensbs. — For  the  purpose  of  showing  the  guilty 
intent  of  the  accused  in  a  prosecution  for  obtaining  goods  by  fraudulent 
representations  It  may  be  shown  that  he  was  engaged  in  other  similar 
frauds,  provided  the  transactlims  are  so  connected  as  to  time  and  so 
similar  in  Uiclr  other  relations  that  the  same  motive  may  be  reasonably 
Imputed  to  them  all.    lb. 

CoNSPiRACT. — One  conspiracy  may  be  torraed  to  commit  a  number 
of  offenses.    Hamilton  v.  The  People,  301. 

Faildkb  to  Support  Wife — Inpobkatiok — Tihe. — An  information 
filed  with  a  justice  of  the  peace  on  January  18,  1897,  charging  a  party 
with  failure  to  support  his  wife  alleged  the  time  of  the  otTense  as  "  on 
or  about  the  I9th  day  of  September,  andcontinuonsly  since,  A.  D.  1897." 
Held,  that  from  the  language  employed  charging  the  time  when  the  of- 
fense was  committed,  it  is  fairly  inferable  that  it  was  at  a  date  prioi'  to 
the  filing  ot  the  information,  and  although  it  might  have  been  success- 
fully  attacked  at  the  proper  lime,  by  a  motion  on  account  ot  form,  or 
ambiguity,  it  Is  too  late  to  raise  that  question  after  triaL  Poole  v.  The 
People,  SIO. 

Sahb — Residenck  of  Drfem>aht. — In  a  prosecution  under  the  stat- 
ute for  the  failare  of  a  husband  to  support  liis  wife.  It  Is  not  necessary  to 
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a1le);a  in  tbe  iaformatioa  that  the  defeadimt  li  a  resident  of  the  state. 
Nonreatdents  are  excepted  from  tbe  operation  of  the  HtAtut«,  but  it  Ifl 
not  Decessarj'  to  negative  exceptions.  If  defendant  was  a  nonresident, 
that  was  a  matter  of  defense.    lb. 

Same — Etidbnce. — It  was  not  prejudicial  error  to  admit  In  evidence 
a  decree  from  another  state  purporting  to  find  that  defendant  and  wife 
were  at  a  certain  time  capable  of  entering  int«  a  marriage  contraat,  and 
that  they  were  at  said  time  legally  married,  even  though  such  decree 
was  not  properly  cerUlled,  where  tbe  evidence  of  the  defendant  was 
that  the  parties  had  lived  together  and  recognized  each  other  as  bus- 
band  and  wife  for  a  number  of  years  after  the  impediment  to  their  legal 
marriage  was  removed.  This  admission  coupled  with  the  uncontro- 
verted  fact  that  they  had  attempted  in  good  faith  to  enter  into  the  mar- 
riage relation,  before  that  time,  conclusively  established  the  relatjonship, 
and  the  admUslon  of  the  copy  ol  the  decree  was  not  prejudicial.  \V1iere 
there  is  evidence  tending  to  prove  tliat  the  identical  copy  of  such  decree 
offered  and  received,  was  discussed  by  the  parties,  and  they  agreed  to 
accept  It  as  evidencing  tliefr  true  relation,  it  is  proper  to  be  considered 
for  tlie  purpose  of  showing  the  agreement  thus  made.     lb. 

Bond  fob  Sufpokt. — In  a  prosecution  for  failure  by  a  husband  to 
support  his  wife,  the  statute  authorizes  tbe  acceptance  of  a  bond  condi- 
tioned for  the  support  of  the  wife  for  six  months  in  lieu  ol  the  penalty. 
The  statute  provides  no  amount  of  penalty  tor  the  bond,  nor  does  it  fix 
any  stated  amount  or  time  for  payments  for  support  ol  wife.  In  the 
absence  of  such  provision,  the  court  baa  authority  to  fix  the  penalty  of 
bond  and  to  provide  the  amount  and  times  for  payments  to  be  made  to 
the  wife.    lb. 

Arraisnment — Plea. — Where  the  defendant  was  arraigned  and 
pleaded  not  guilty  before  a  justice  of  the  peace,  on  appeal  to  tbe  coanty 
court  it  was  not  necessary  for  defendant  to  he  reamdgned  or  to  replead 
la  that  court    lb. 

Failube  to  Suppobt  Wife — Wife's  Finaiccial  Means. — In  a  pros- 
ecution of  a  husband  for  failure  to  support  his  wife,  he  was  not  relieved 
from  Huoh  support  on  account  of  the  finaaclal  means  of  the  wife.  It 
was  Immaterial  that  tlie  wife  had  meana  of  her  own,  such  means  not 
having  been  obtained  from  the  husband.     7b. 

Rape —  Indictment — Evidence. — In  a  prosecution  for  rape  it  Is  not 
necessary  to  allege  In  the  Indictment,  nor  is  It  incumbent  upon  the  pros- 
ecution, to  prove  the  age  of  tlie  defendant.     Mitehell  v.  The  People,  532. 

Saue — Fsoor  of  Diffbbent  Acts — Election.— In  a  prosecution  fur 
rape  evidence  of  different  acts  of  sexual  intercourse  was  introduced 
without  objection  from  defendant,  and  no  motion  was  made  to  require 
the  prosecution  to  elect  upon  which  of  them  it  would  rely  for  convic- 
tion. Upon  appeal  defendant  cannot  complain  that  an  actual  election 
was  not  made.     All  tlie  acts  proved  were  witldn  tbe  statute  of  limlta- 
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tioD,  and  the  prosecuUoa  had  the  right  to  Mlect  from  among  them  that 
upon  which  it  would  roly  for  oooviotiOD;  and  in  the  absence  of  any  ex- 
press  election  from  the  record  it  will  be  presumed  that  the  prosecuijon 
elected  to  stand  by  the  ofTenae  it  first  Introduced  evidence  to  establish; 
and  that  evidence  ot  other  acts  was  not  Introduced  to  prove  Bubstantlve 
offenses,  but  In  corroboration  and  explanation  of  the  evidence  of  the  act 
chained.    J6. 

DAMAGES: 

Ueasube  of. — The  damages,  which  a  mortg^ee  of  chattels  Is  en- 
titled to  recover  for  their  conversion  cannot  exceed  the  amount  ot  the 
debt  secured.    Slanleg  v.  The  Cilizewf  Coal  A  Coke  Co.,  103. 

DEATH  BY  WRONGFUL  ACT :  See  liEGLIGENCE. 

DEFINITIONS: 
"Intbbsal  iMPBOTKMaNT." — In  re  Internal  Improvement,  247. 
"  Rbvikw."— LrfffAton  et  al.  o,  Bate»,  303. 
"  HBiit  OR  HBii(s."-~iI(ndrv  e.  HoU,  464. 

DEMURRER: 

Practice. — Upon  an  Isaue  of  law  raised  by  demurrer,  the  court  can- 
not determine  a  question  of  fact  pi-esented  by  alfidavit  in  support  of  the 
demurrer,  and  which  does  not  appear  upon  the  face  of  the  information. 
Peim  v.  The  People,  617. 

DISBARMENT  PROCEEDINGS:  See  ATTORNEYS  AT  LAW. 

DISCRETION: 
Pbosecution  bt  Plaintiff  as  a  poor  Person. — It  is  discretionary 

with  the  trial  court  whetlier  the  plaintiS  may  prosecute  liis  action  as  a 
poor  pei'Bon  without  security  tor  costs.     Peck  et  al.  c.  Farnham,  141. 

Saue — Notice  of  MOTios.^The  trial  court  maj  grant  leave  to  the 
pli^nUIT  to  prosecute  as  a  poor  person  on  application  without  notice.    lb. 

DISTRICT  ATTORNEY: 
Quo  Wabbahto.— The  district  attorney  may  Institute  proceedings  In 

the  nature  of  quo  aarranto  upon  his  own  reap onsi  bill ty,  and,  if  upon 
request  he  refuses  so  to  do,  a  private  person,  as  relator,  ma;  in  a  proper 
case  institute  them  without  leave  ot  court.  After  complaint  filed  by  a 
private  person,  as  relator,  it  is  the  duty  ot  the  court  to  determine 
whether  ho  had  a  right  to  commence  the  proceedings  or  has  a  right 
further  to  mi^Dtadn  them.    The  People  v.  Begeati  qf  State  UniverHtj/,  173. 


b,GoogIc 


676  Index. 

district  judges: 

Pbactice — Calliito  itr  JtmoE  fbom  otbbb  Distbict. — Under  the 

geoeral  laws  of  this  state,  a  judge  ol  one  diett'ict  may  at  anj  time,  and 
for  any  purpose  which  aeema  proper  to  bim,  call  in  another  judge  from 
another  diatrlct  to  try  any  cause  or  pi-oceeding  pending  in  his  court, 
whether  it  be  an  ordinary  action  or  special  proceeding.  Sterling  Dtteh 
Co.  e.  Iliffand  Ptalte  VaUey  Ditch  Co.,  491. 

ELECTIONS: 

Certificates  of  Nomisatios. — A  petiUon  or  certjficata  of  nomina- 
tion ol  S.  as  a  candidate  for  tbe  oSce  of  dlsti-ict  attorney,  signed  by  tbe 
requisite  niunlwr  of  electors,  cont^^ned  the  names  of  eight  persons  to 
represent  the  signers  to  All  a  vacancy,  If  any  should  occur.  S.  resigned 
the  nomination  on  condition  that  It.  should  be  substituted  in  his  place- 
Afterwards  and  at  a  meeting  of  the  committee,  seven  of  the  eight  mem- 
bers accepted  the  resignation  of  S.  and  appointed  R.  to  fill  the  vacancy. 
Thereupon  tbe  certiQcate  of  K.'b  nomination  and  his  acceptance  was 
filed  in  the  proper  office.  Subsequently  five  of  the  committeemen, 
without  a  meeting  but  acting  separately  and  apart,  attempted  to  undo 
the  nomination  of  R.  by  the  nomination  of  another  pei-son.  Held,  tliat 
the  power  of  the  committee  was  exhausted  by  the  nomination  of  R.  and 
his  acceptance  thereof.     LeBert  u.  Shiri^y,  26S. 

Review — Pbactice. — The  proper  practice  to  invoice  the iurisdictlon 
of  the  supreme  court  to  review  judicial  proceedings  under  the  act  of 
1807  determining  the  validity  of  a  certiQcate  of  nominatioa  to  office.  Is 
by  motion  on  petition  and  notice.     Leighto'a  et  ol.  v.  tales,  309. 

Sake — Jurisdiction. — The  decision  of  the  filing  officer  as  to  formal 
matters  In  a  certificate  of  nomination  Is  final,  but  it  Is  not  so  as  to 
matters  of  substance.  His  decisions  of  the  latter  class  are  reviewable 
by  lower  courts,  and  when  reviewed  by  a  lower  court  In  the  manner 
prescilbed  by  the  statute,  the  decision  of  such  lower  court  Is  final, — 
subject  only  to  the  power  of  the  supreme  court,  In  its  discretion,  to 
review  summarily  the  Judicial  proceeding  below.    lb. 

Same. — The  rule  tliat  an  appellate  court  will  not  substitute  its  Jadg- 
ment  in  place  of  the  finding  of  the  trial  court  upon  conflicting  evidence 
is  peculiarly  applicable  to  electiim  cases.     lb, 

CONVENTiONs^PowKB  ov  CoiiMiTTEE. — A  party  conveatioa  sat  two 
days,  and  on  the  first  day  It  adopted  a  resolution  empowering  a  com- 
mittee to  nominate  a  ticket,  to  nominate  which  it  bad  assemblBd;  on 
the  second  day,  witliout  ezpresslj  rescinding  the  resolution,  it  pro- 
ceeded to  nominate  a  full  ticket  and  then  adjourned  sine  die.  Held, 
that  the  action  of  the  convention  on  the  second  day  was  a  revocation 
of  the  power  delegated  to  tlie  committee,     lb. 

Cebtificate  of  Nouination — Pabty  hake  and  Eublek. — Except 
In  unusual  conditions,  electors  cannot,  by  petition  nominating  a  candi- 
date to  office,  select  a  name  and  emblem  which  has  been  appropriated. 
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or  attempted  to  be  appropriated,  hj  a  banajlde  exUtlag  politioal  party. 

Whipple  V.  Oteen,  319. 

Validitt  of  Cebtifigates  of  NoMiNATtoN  —  JcRiaDicnoH — Rk- 
viBw  BY  Sdprbhb  Court. — In  order  to  invoke  the  appellate  juriaiiic- 
tion  of  tba  supi-eme  court  under  Sobs.  Laws,  1897,  page  154,  in  tlie 
exercise  of  its  diBpretioa  to  review  tlie  proceedlDga  of  the  lower  court 
determininK  tlie  validity  of  objections  to  certiflcateg  of  nomination,  a 
ceriJfled  copy  of  the  record  and  judgment  of  the  trial  court,  or  the  mate- 
rial parts  thereof,  suffiolent  to  present  the  questions  relted  upon,  with 
a  hrief  petition  stating  the  nature  of  the  cootiovergy,  tlie  points  at  Issue, 
and  the  errors  relied  upon,  should  be  Sled  In  the  supreme  court.  A 
raotion  should  then  be  made,  based  upon  this  petition,  asking  the  court 
to  exercise  its  appellate  jurisdiction,  specifying  time  and  place  of  bear- 
ing of  tbe  application,  aud  uotice  of  the  motion  should  be  served  upon 
the  opposing  party.     Liggett  v.  Bates,  314. 

Rbvirw. — The  act  does  not  contemplate  a  review  in  supreme  court 
of  tlie  same  character  as  that  provided  for  In  county  or  district  couii. 
Review  in  supreme  court  la  to  be  upon  tbe  record  aa  made  in  the  lower 
court.     lb. 

Dkcibiov  of  Lower  Court  Final — Escbpttohs. — Since  the  statute 
raakea  tbe  decision  of  tlie  tiial  court  final,  it  should  not  be  dl3tiirl>ed 
except,  tor  strong  reasons.  If  tlie  trial  court  acts  without  jurisdicUon, 
or  in  excess  thereof,  or  acts  arbilranly,  or  grossly  abuses  its  discretion, 
the  supreme  court  should  interfere,     lb. 

PoLiTiCAi.  CosVBHTios — Lboalitt. — A.  political  party  convention 
met  pursuant  to  call.  The  chairman  of  the  county  central  committee 
called  tbe  convention  to  order.  Nominations  for  temporary  chairman 
were  made,  and  their  names  placed  befoi'e  the  delegates  by  the  chair- 
man. Confusion  arose  and  tlte  chairman  refused  to  allow  a  vote  npou 
temporary  chairman,  but  entertained  a  motion  to  adjourn  to  anotlier 
place  and  upon  rioa  toce  vote  declared  the  motion  to  adjourn  carried. 
A  division  was  called  for  and  refused  by  the  chairman.  The  chairmaD, 
seci-etary,  and  part  of  tbe  delegates  immediately  left  the  hall  and  after- 
wards assembled  at  another  place,  A  majority  of  the  delegates  remained 
and  proceeded  to  organize  the  convention  and  nominate  a  ticket,  llfld, 
under  the  facts  that  the  adjournment  was  unauthorized,  and  the  major- 
ity of  the  delegates  remaining  constituted  the  legal  convention  of  the 
party,  and  its  nominees  were  entitled  to  be  certified  upon  the  ofScial 
ballot  as  the  nominees  of  the  prirty.     lb. 

CoNVEHTioNH — CoHuiTTEEB. — A  political  Convention  for  a  judicial 
district  met  in  1894,  and  T.  was  chosen  chairman  of  the  judicial  distilct 
committee.  By  reason  of  the  addition  of  another  judge  to  the  district 
by  the  legislature  a  convention  of  the  party  was  held  in  1895  and  selected 
a  new  committee  for  the  district.  By  the  selection  of  tlie  new  com- 
mittee, T.  ceased  to  be  a  member  of  tbe  committee,  and  a  convention 
Vol.  xxrv— 37 


b,  Google 


ELECTIONS— Cwfinued. 

cniled  by  liini  wfts  not  the  legal  convention  of  tlie  pttrty.  A  coDTentlon 
called  by  the  new  committee,  recognised  aad  antborlzed  by  tlie  stAte 
central  committee  of  tbe  party,  TepreBent«d  tlie  psi'ty,  and  it<  nomioee 
WAS  tlie  legal  nominee  uE  tbe  party.     McCoach  c.  Whipple,  379. 

REOI9TBA.TION. — ScBsion  Laws,  16B4,  page  B  (3  Hills'  Aon.  Stata. 
sec.  tOQ-i  b),  providing  for  tlie  registraUoQ  of  a  certain  class  of  voters  la 
citiei  of  flret  and  second  class  by  tba  board  of  county  comroisBionert, 
dues  not  extend  to  cities  afterwards  reaching  that  rank.  Tbe  act  of 
18S4  i-epealed  tlie  act  of  1891.     The  People  n.  Ilalet,  413. 

Saue. — Otiier  provisions  of  tbe  act  and  other  authority  tban  the 
board  of  county  commiBslonei-s  mueC  be  looked  ta  for  making  perma- 
nent registration  of  tlie  voters  in  cities  that  bave  since  its  passage,  or 
may  hereafter,  come  within  the  purview  of  the  act.    lb. 

EQUITY: 

JuBissiCTioH. — A  court  of  equity  having  acquired  jurisdiction  ot  a 
matter  tor  one  purpose,  may  deterniltie  the  rights  of  tbe  pai-ttee  before 
it  for  all  purposes.     The  United  Coal  Co-  et  al.  v.  The  CaHon  City  Coal 

Co.  et  oL,  llfl. 

ERROR: 

Imuatebiac. — An  erroneous  but  unprejudlclal  exclusion  of  compe- 
tent evidence  does  not  necessarily  warrant  a  reversal.  Peek  et  at.  b. 
FarakaiH,  141. 

ESTATES  OF  DECEDE^fTS. 

A DMiNisTBATiON— Statute— Skcubed  Claui.— The  statute  of  non- 
claims  (Mills'  Ann.  Stats,  sec.  4780)  providing  that  all  demands  not 
exhibited  within  one  year  hIirII  be  forever  barred  unless  the  creditor 
shall  find  other  property  ot  tlie  deceased  not  Inventoried,  does  not  apply 
to  a  claim  secured  by  deed  of  trust,     romiigend  v.  Thompson,  411. 

Same. — Claim  presented  after  one  year,  if  not  secured,  should  be  paid 
pro  rata  out  of  property  discovered  after  tbe  expiration  of  one  year, 
wbetber  discovered  befura  or  after  tlie  claim  was  allowed,  either  by  the 
claimant,  the  executor,  or  some  other  poi-son.  It  secured  by  deed  of 
trust,  the  proper  proceeding  is  to  allow  a  foreclosure  and  sale  of  the 
incumbered  property,  and  if  tbe  proceeds  are  innufflcient  to  pay  the 
claim  as  allowed,  to  provide  for  satisfying  the  deflclency  pro  rata  out 
of  Boy  property  discovered  as  aforesaid  after  the  expiration  of  the 

Samb — FOBECLOBUBK. — After  the  expiration  of  one  year  allowed  tor 
presenting  claims  against  an  estate,  no  order  of  court  was  necessary  to 
authoHze  a  claimant  to  proceed  to  foreclosure  of  a  deed  of  trust  Tbe 
only  condition  precedent  of  tlie  right  of  foreclosure  under  the  law  of 
1880  was  tbe  allowance  of  his  cli^m.  The  amendment  to  that  law  !• 
not  considered.    lb. 
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estoppel: 

FoRFKiTURE.— Wber«  tlie  contract  expresslr  provided  tbait  the  vendee 
may  retain  posseraion  and  work  the  property  as  a  placer  clajm  until 
forfeiture,  neitlier  the  working  of  tlie  property  as  the  contract  providstl 
nor  the  expenditum  of  the  money  In  the  way  of  development,  amounts 
to  an  estoppel  against  tlie  vendor  to  claim  a  forfeiture  upon  default  in 
making  payment  according  to  the  terms  of  the  agreeinenL  The  Boulder 
and  Beaver  Placer  Co.  v.  MaxaeU  et  aL,  87. 

Agency. — A  church  congregation  having  permitted  it«  priest  to  hold 
biniself  out  as  posBesaing  absolute  couti'ol  of  Its  affaire  and  power  to 
borrow  money  upon  its  credit  and  co  expend  the  same  for  iu  church 
purposes,  cannot  repudiate  the  ludebtedness  while  acoeptlng  the  bene- 
fits derived  from  the  ezpeaditure.  Roraaa  Catholic  Congreyation  c. 
O'Learj),  328. 

EvTDENCB. — Evidence  examined  and  held  not  sufficient  to  create  an 
astoppel.     TFu^er  Supply  (£  Storage  Co.  c.  Teanej/,  344. 

JuDOHKST  LlE!(— 'COHTRA.CT. — B.,  a  judgment  creditor,  had  on  file 
la  the  county  a  transcript  of  Judgment,  and  had  attached  certain  real 
estate  standiiigon  the  record  in  the  nameot  a  thiM  party,  and  procured 
an  injunction  restraining  the  judgment  debtors  from  ti'ansterring  any 
property.  N.  also  had  a  judgment  against  the  same  debtors,  and  solic- 
ited from  B.  information  tliat  would  uncover  some  of  the  property  of 
the  debtorsstandinginthenameof  third  partien.  B.  executed  a  written 
agreement  that  the  debtors  might  transfer  oertain  property  to  F.,  trustee 
for  y.,  subject  however  to  Ills  attachment  and  judgment  lien,  and  pro- 
viding that  all  property  so  transferred  should  thereby  be  made  subject 
to  his  judgment  lien.  Transfer  of  the  property  was  made  to  F.  stipu- 
lating tliat  the  transfer  was  made  subject  toB.'s  judgment  lien.  Seld, 
that  although  B.'s  attachment  was  detective,  and  whether  or  not  his 
judgmeut  Hen  was  valid,  since  by  reason  of  B.'s  consent  N.  was  enabled 
to  procure  the  ti-ansfer  of  the  property,  N.  was  bound  by  the  provisions 
of  tlie  agreement  with  B.  and  accepted  the  transfers  subject  to  B.'s 
prior  lien.     Preeman  et  al.  v.  Urockway,  441. 

Contract — Sionatube. — Altbougli  N.  did  not  sign  the  written  agree- 
ment it  accepted  the  same  and  took  advantage  of  the  information  fur- 
nished by  B.  and  is  as  much  bound  by  the  instrument  as  though  it  had 
been  signed,    lb. 

Water  Rights. — The  conduct  of  defendant's  grantors  in  standing 
bf  white  third  pai'ties  expended  money  in  the  acquisition  of  valuable 
rights  npon  the  strength  of  this  decree,  estops  defendant  from  assailing 
iU  validity.    Broadmoor  Stock  Co.  v.  BrookHde  Water  Co.,  541. 

EVIDENCE: 

Verdict  AT  CoBO  neb's  Inquest. — The  verdict  of  the  jury  at  acoroner's 
Inquest  finding  that  the  deceased  committed  suicide  is  not  admissible 
In  evidence  to  establish  that  fact  as  a  defease  to  an  acUon  on  a  policy  of 
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insurance  on  the  lite  of  the  deceased.     The  Gennanla  Life  Inauranee  Co. 

V.  flow-XeuIn,  43. 

ExPBBTB. — A  regularly  licensed  pb;falclan  ol  eztenslTe  practice  and 
experience  who  liae  made  a  special  studjr  of  toxicology.  Is  competent  to 
testify  as  an  expert  witli  refet-ence  to  tiie  effects  of  a  noxious  substance 
upon  tlie  human  system  notwithstandlnF;  he  may  have  bad  no  actual 
experlBDOe  wltli  cases  of  poisoning  with  that  particular  drug.     lb. 

Stbikinq  ouT.^Whea  evidence  bas  been  admitted  under  a  promise 
to  introduce  other  proof  showing  Its  materiality,  and  there  Is  a  failure  to 
produce  that  which  was  pronilsed,  It  should  be  stricken  out  Wood 
et  al.  v.  Chapman  et  al.,  134. 

Rblevanct. — Testimony  which  would  have  a  tendency,  however  re- 
mote, to  establish  the  probability  or  improbability  of  a  fact  in  issue,  is 
relevant.    Broun  v.  TnurteloUe,  :d04. 

CoRTRADiCTiOH  OF  WITNESS. — A  pftTty  Calling  a  witness  Is  not  pre- 
cluded from  proving  the  truth  of  any  particular  fact  In  dii-ect  contradic- 
tion to  the  testimony  of  such  witness,  even  where  it  may  collaterally 
have  the  effect  of  showing  that  the  witness  was  generally  unworthy  of 
belief,    lb. 

Burden  of  Proof. — A  sworn  answer  denying  the  execution  of  the 
note  sued  on,  casts  the  burden  of  proving  its  execution  upon  the  pliUu- 
tiff,  and  the  fact  that  such  denial  is  followed  by  an  allegation  that  the 
note  was  forged  does  not  change  the  rule.     lb. 

QtTAHTUH  OF  Proof,  Wherb  a  Crime  is  Charged. — A  fact  in  Issue 
in  a  civil  action  is  to  be  determined  from  the  preponderance  of  the  evi- 
dence, notwithstanding  the  fact  alleged  may  impute  a  crime.     lb. 

Hearing  of  Evidence  oh  Pi.ba  of  Ouiltt— Record,— In  all  cases 
where  the  couil  poBBesseB  any  discretion  as  to  tlie  extent  of  the  punish- 
ment to  be  imposed  upon  a  plea  of  guilty,  witnesses  must  be  examined 
as  to  the  aggravation  and  mitigation  of  the  offense.  If  the  record  does 
not  afflrraatively  show  that  this  was  done,  the  judgment  will  be  reveraed 
on  error,     Arrano  et  al.  o.  The  People,  233. 

Like  Offenses.— For  the  purpose  of  showing  the  guilty  intent  of  the 
accused  in  a  prosecution  for  obtaining  goods  by  fraudulent  representa- 
tions It  maybe  shown  that  he  was  engaged  in  other  similar  frauds,  pro- 
vided the  transactions  are  so  connected  as  to  time  and  so  similar  In 
their  other  relations  tliat  the  same  motive  may  be  reasonably  imputed 
to  them  all.     Ifouih  v.  The  People,  afl2. 

Parol  Evidence — Trusts — Statite  of  Frauds. — Title  to  real  es- 
tate purchased  by  a  member  of  a  firm  in  connection  with  the  firm's 
busiQess  and  with  partnership  assets  is  held  in  trust  for  the  firm,  not* 
withstanding  he  may  have  taken  It  in  his  own  name.  Parol  evidence  U 
admissible  to  show  the  trust.  The  statute  of  frauds  is  not  applicable 
to  such  a  case.     Ilod'jaon  e.  F\jviler,  '2~8. 

Parol  Evidence.— Parol  evidence  is  admissible  to  identify  the  land 
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mentioned  Id  the  deed  of  a  trastee  under  tbe  town  site  acta.     Saitlon  v. 

JIob»on,2Si. 

Order  of  Tuoor. — Tbe  order  of  proof  Ib  always  within  the  discretion 
of  the  trial  court,  and  not  subject  to  review  by  appellate  tribunal  ex- 
cept in  case  of  gross  abuse  of  discretion.     Tbe  People  n.  Butler,  401. 

BuBDBif  OF  Pboof — Oi^Niso  AKD  Clohino  Cask. — Where  pltuntiff 
avers  an  amount  due  bim  under  a  contract,  and  that  an  account  was 
stated,  showing  the  balance  due,  and  defendant  admits  the  contract  and 
the  amouut  due,  but  claims  the  amount  due  is  payable  to  a  th!i-d  party 
and  not  to  plaintiff,  the  aniwer  does  not  admit  plaintiffs  whole  oaae. 
The  burden  of  proof  la  on  plaiDUff  and  defendant  is  not  entitled  to  open 
and  close  the  case.     Teller  c.  Ferguson,  432. 

AoHiasioNH  OF  Paett. — The  admissions  of  a  pai'ty  to  a  suit  are  ad- 
missible in  evidence  without  first  fixing  the  time  and  place  of  such  con- 
versation.    It). 

Depobitionb — Waitbr  of  OB,rE(7rioifa. — Objections  to  deposttions 
waived  at  trial  are  not  available  on  appeal.     Ib. 

UelbvanCT.^ — In  a  suit  upon  a  contract,  where  the  defense  is  that  the 
amount  due  is  payable  to  a  tUiid  party,  testimony  that  said  third  party 
did  not  know  of  such  arrangement,  and  that  he  had  never  demanded 
the  money,  was  admlssiblo,  under  Instruction  by  the  court  that  knowl- 
edge of  such  party  was  not  necessary  to  the  validity  of  the  contract.    Ib, 

Pbacticr. — Witness  on  cross-exam inaUon  cannot  be  required  to 
answer  wiiether  or  not  he  made  certain  allegations  in  a  verified  com- 
plaint in  another  suit,  without  first  exhibiting  to  the  witness  the  com- 
plaint refeiTed  to.     lb. 

Decrek. — It  was  not  prejudicial  error  to  adiAit  in  evidence  a  decree 
from  another  state  pui'porting  to  find  tliat  defendant  and  wife  were  at  a 
certain  time  capable  of  entering  into  a  m:irriage  contract,  and  that  they 
were  at  said  time  legally  married,  even  though  such  decree  was  not 
properly  certified,  where  the  evidence  of  tlie  defendant  was  tliat  the 
parties  had  lived  together  and  recognized  each  other  an  husband  and 
wife  for  a  number  of  yeara  after  the  impediment  Ui  their  legal  marriage 
was  removed.  This  admission  coupled  with  the  unconti'o verted  fact 
that  they  had  attemp,ted  in  good  faith  to  enter  into  the  marriage  rela- 
tion, before  that  time,  conclusively  established  the  relationship,  and 
the  admission  of  the  copy  of  the  decree  was  not  prejudicial.  Where 
there  is  evidence  tending  to  prove  that  the  identical  copy  of  such  decree 
offered  and  received,  was  discussed  by  the  parties,  and  they  agreed  to 
accept  it  as  evidencing  tlielr  true  I'slation,  it  Is  proper  to  be  considered 
for  the  purpose  of  sliowing  the  agreement  thus  made.  Poole  v.  The 
People,  510. 

Ihte^it. — In  ft  prosecution  for  the  sale  of  liquor  without  license 
the  intent  of  the  party  selling  is  immaterial;  it  is  therefore  error  to 
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admit  evidence  of  other  sales  to  show  Uie  intent  with  which  the  aale  In 

question  was  made.    Chlpman  v.  The  People,  520. 

Rape. — In  a  prosooutioo  tor  i-ape  It  is  not  necoMary  to  allege  in  th« 
Indictment,  nor  is  it  Incurabent  upon  the  prosecution,  to  prove  the  aga 
of  the  defendant.    Xitchea  v.  The  People,  532. 

Saue — Pboof  of  DiFFEREST  AcTS — EL.BCT10W.— In  a  prosecution  for 
rape  evidence  of  different  acts  of  sezual  intercourse  was  inti'odnced 
without  objection  from  defeadant,  and  do  motion  was  made  tii  i-equire 
the  prosecution  to  elect  upon  which  of  them  It  would  xvXy  for  convio- 
tion.  Upon  appeal  defendant  ctinnot  complain  that  an  actual  election 
was  not  made.  All  the  acts  proved  were  within  the  statute  of  limita- 
tion, and  the  prosecution  had  the  light  to  select  from  amonf;  tliem  Uiat 
upon  which  it  would  rely  for  conviction;  and  In  the  absence  of  any 
express  eleoUon  from  the  record  It  will  be  presumed  tliat  tlie  prosecu- 
tion elected  to  stand  by  the  oSeuse  it  Srst  introduced  evidence  to  eatab- 
llsh;  and  that  evidence  of  other  acts  was  not  introduced  to  prove 
euhstantive  offenseB,  hut  in  oorroboration  and  explanation  of  the  evi- 
dence of  the  act  charged.    lb. 

EXECUTION  SALES:  See  SALES. 

EXPERTS:  See  EVIDENCE. 

FALSE  REPRESENT ATIOXS: 

INTBNTION. — A  false  repi-eseotatlon  as  to  a  matter  of  intention,  not 
amounting  to  a  matter  of  fact,  although  it  may  have  InflueDced  a  party 
to  a  transaction,  Is  not  a,  fraud  in  law.     Farrit  s.  Stronir  el  aL,  lOT. 

&AUE. — OrdinBiily,  a  false  representation  or  concealment,  to  Im  fraud- 
ulent must  have  reference  to  a  present  or  past  stat«  of  things, — other- 
wise it  will  not  he  a  ground  for  cancellation.   /6. 

FINDINGS:  See  APPELLATE  PRACTICE. 

FORFEITURE: 

A  forfeiture  is  not  favored.  The  Boulder  and  Bemer  Ptaeer  C».  v. 
Maxwell  et  aC,  87. 

CoifTiiACT. — Where  the  contriTct  expresHly  provided  that  the  vendee 
may  reta.ia  poBsesslon  and  work  the  property  as  a  placer  clum  until  for- 
feiture, neither  the  working  of  the  property  as  the  contract  provided 
nor  the  expenditure  of  the  money  in  the  way  of  development,  antoants 
to  an  estoppel  against  the  vendor  to  claim  a  forfeiture  upon  defanlt  hi 
mailing  payment  according  to  the  terms  of  tlie  agreement.     lb. 

MiHCONOLTCT. — Under  the  circumstances  of  this  case  the  misconduct 
and  defaults  of  plaintiff,  preclude  it  from  calling  upon  a  court  of  equity 
to  grant  relief  og^nst  a  forfeiture.     lb. 
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PRATTCHISES: 

CoBPOBATIOSS. — Qr&nU  of  rights  and  privllegeB  b;  the  soTeriga  au- 
thority to  Qorporatlona  are,  when  accepted,  franchises.  The  People  v. 
RtgenU  Slate  UniveritUy,  175. 

FEADD:  See  FALSE  REPRESENTATIONS. 

FBAUDtlLENT  CONVEYANCE: 

HueBAMQ  AMD  Wife.— A  husband  may  ftbsolutelj  dispose  of  his  prop- 
ert;  during  Itia  life,  without  the  concurrence uf  liU  wife  and  exonerated 
tcom  all  claim  hy  her,  provided  the  ti'aDsactioa  is  not  merely  colorable. 
If  the  disposition  be  bona  fide  and  no  Hglit  is  reserved  to  hiro,  though 
made  to  defeat  tlie  right  of  the  wife,  it  will  be  good.  Butif  thedispO' 
sition  be  colorable  only,  and  made  with  the  intention  of  reserving  to 
himself  the  exclusive  dominion  and  control,  and  right  to  use  and  enjoy 
the  property  during  his  life,  and  at  the  same  time  to  deprive  the  wife 
of  her  right  aa  heir,  it  is  a  fraud  on  the  rights  of  the  wife  and  will  be 
set  aside.     Smith  v.  Smith,  <>2T. 

Same.— Deeds  made  by  a  husband,  conveying  his  property  to  his  chil- 
dren, and  withheld  from  record  for  four  years  and  unUI  the  death  of 
the  grantor,  he  in  the  mean  time  exercising  ooutrol  over  and  enjoying 
the  use  of  the  property,  leads  strongly  to  the  conclusion  that  they  were 
so  withheld  as  a  result  of  an  understanding  between  the  grantor  and 
grantees,  and  that  the  grantees  were  guilty  of  collusion  in  the  matter  to 
prevent  information  of  the  transfei's  reaoiking  the  wife  of  tlie  gi'antor.   lb. 

HUSBAND  AND  WIFE: 

ToiD  Mabriaoe— HissouBi  Statcte. — The  statute  of  Missouri  pro- 
vides: "  The  Issue  of  all  marriages  deemed  null  in  law  or  dissolved  by 
divorce  shall  be  legitimat«."  This  statute  operates  only  upon  the  issue 
of  marriages,  and  not  upon  the  offspring  of  every  unlawful  cohabitation. 
To  be  aided  by  tliis  statute  a  marriage  of  some  kind  must  have  existed 
between  tlie  parties.     Henry  el  aLv.  McNealeg  et  at..,  456. 

pRBSUMPTioNB. — When  a  man  and  woman  are  living  together  In  ap- 
parent matrimony,  and  are  accepted  by  the  community  as  husband  and 
wife,  they  are  presumed  to  he  married;  but  this  presumption  Is  over- 
come by  proof  that  at  the  time  one  of  the  parties  has  a  living  wife  or 
husband.  It  is  not  to  be  presumed  that  one  of  the  parties  to  an  alleged 
maii'lage  was  guilty  of  bigamy  in  consummating  the  marriage.     lb. 

Failubb  to  Sdppobt  Wife — Imfobmatios^Timb. — An  information 
filed  with  a  jusOoe  of  the  peace  on  January  18,  1897,  chargiug  a  party 
with  failure  to  support  his  wife  alleged  the  time  of  the  offense  as  '■  on 
or  about  the  19th  day  of  September,  and  continuously  since,  A.  D,  1807." 
Held,  that  from  the  langu^e  employed  charging  the  time  when  tlie  of- 
fense was  committed,  It  is  fairly  inferable  that  it  was  at  a  date  prior  to 
the  filing  of  the  InformaUon,  and  although  it  might  have  been  success- 
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HDSBASD  AND  WIPE— COTitfnaed. 

fully  attacked  at  the  proper  time,  by  a  moUoQ  on  account  of  torm,  or 
nniblf;u1ty.  It  ts  too  late  to  raise  that  quettjon  after  trial.  Poole  v.  n« 
People,  510. 

Samk — Residenck  of  Depbnuant. — Iq  a  prosecutjon  under  the  stat' 
ute  for  tlie  failure  of  a  liusbaud  to  support  Lit  wife,  it  in  not  neceuaiy 
tn  allege  In  the  information  that  the  defendant  is  a  resident  of  the  state 
NonresideDtfi  are  excepted  fiom  tbe  operation  of  the  statute,  but  it  ti 
not  necessary  to  nef^iitive  exceptions.  If  defendant  was  a  nonresident, 
that  was  a  maltar  of  defense,     lb. 

MAXRiAas. — Where  a  man  and  woman  In  good  faith  attempt  to  get 
married,  but  because  of  a  disability  of  one  of  the  parties,  the  marriage 
contract  is  a  nullity,  and  the  partjes  continued  to  live  together  as  hus- 
band and  wife  after  iiacli  disability  was  removed,  tliej  were  in  law  hus- 
band and  wife  from  the  time  the  disahlltty  to  enter  into  the  marriage 
Gootnict  was  removed,     lb. 

Samis — Etipencb. — It  was  not  prejudicial  error  to  admit  in  evidence 
a  decree  from  another  state  purporting  t«  find  that  defendant  and  wife 
were  at  a  certain  time  capable  of  entering  into  a  mai-rii^;e  contract,  and 
that  they  were  at  said  time  legally  married,  even  though  such  decree 
was  not  properly  certified,  where  the  evidence  of  the  defendant  was 
that  the  parties  had  lived  together  and  I'ccognized  each  oilier  as  hus- 
band and  wife  for  a  number  of  years  after  tbe  impediment  to  their  legal 
marriage  waa  removed.  Tlila  admission  coupled  with  the  uncontro- 
verted  fact  that  they  had  attempted  in  good  faith  to  enter  into  the  mar- 
riage relation,  before  that  time,  conclusivelyestablislied  the  relationsLtp, 
and  the  admission  of  tlie  copy  of  the  decree  waa  not  prejudicial.  Where 
there  is  evidence  tending  to  prove  that  the  identical  copy  uf  such  decree 
offered  and  received,  was  discussed  by  the  parties,  and  they  agreed  to 
accept  It  as  evidencing  their  true  i-eiation,  it  is  proper  to  be  considered 
for  the  purpose  of  showing  the  agreement  thus  made.     Jb. 

Bond  for  Scpfort.— In  a  prosecution  for  failure  by  a  husband  to 
support  Ills  wife,  the  statute  autliorizes  the  acceptance  of  a  bond  coo- 
ilitioncd  for  the  support  of  the  wife  for  six  months  In  lieu  of  the  penalty. 
The  statute  provides  no  amount  of  penalty  for  the  bond,  nor  does  It  fix 
any  stated  amount  or  time  for  payments  for  support  of  wife.  In  the 
absence  of  such  provision,  the  court  bas  authority  to  Hx  the  penalty  of 
bond  and  to  provide  the  amount  and  times  for  payments  to  be  made  to 
the  wife.     lb. 

Failukb  to  Support  Wife — Wifk'b  Financiai.  Mbaks. — In  aprose- 
cution  of  a  husband  for  failure  to  suppoii;  his  wife,  lie  was  not  relieved 
from  such  eupporton  account  of  the  financial  means  of  tlte  wife.  It  waa 
immaterial  that  the  wife  had  means  of  her  own,  such  means  not  having 
been  obtained  from  the  husband,     lb. 

FiiAUDvi.ENT  Conveyance. — A  husband  may  absolutely  dispose  of 
hlB  property  during  his  life,  without  tbe  concurrenoe  of  his  wife  and 
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HUSBAND  AND  WIFE— Continued. 

exonerated  from  all  olaini  by  her,  provided  the  tranaaction  Is  not  raerely 
colorable.  If  tlie  dispOBition  be  bona  fiAe  waA  no  rigtit  Ib  reserved  to 
bira,  tbough  made  to  defeat  the  i^gbt  of  tbe  wife,  it  will  be  i^ood.  But 
If  tbe  dispOBitiuQ  be  coloi'able  only,  and  made  with  the  iateotloii  of 
resei-ving  to  himself  the  ezclueive  dominion  and  contiol,  and  right  to 
use  and  enjoy  tlis  property  during  his  life,  and  at  the  same  time  to  de- 
prive the  wife  of  her  right  as  heir,  It  is  a  fi-aud  on  th»  rights  of  the  wife 
and  will  be  set  aside.     Smith  v.  Smith,  5^7. 

Sams. — Deeds  made  by  a  husband,  conveying  bis  property  to  bis 
clilldren,  and  withheld  from  record  fur  tour  ycai-s  and  until  tbe  death  of 
tbe  grantor,  he  la  the  mean  time  exercising  control  over  and  enjoying 
the  use  of  tbe  property,  leads  strongly  to  tlie  conclusion  that  they  were 
so  withheld  as  a  result  of  an  understanding  between  tbe  grantor  and 
grantees,  and  that  the  grantees  were  guilty  of  collusion  in  the  mat- 
ter to  prevent  information  of  the  transfers  reaching  tbe  wife  of  the 
grantor.     Ib. 

IMMATERIAL  ERROR :  See  ERROa 

INFORMATION  AND  INDICTMENT: 

ConapiBACY.— It  id  sufficient  in  an  information  charging  conspiracy 
to  commit  burglary  to  allege,  as  to  the  house  to  be  buiglarized,  if  sucli 
be  tbe  fact,  that  ils  owner  is  to  tbe  district  attorney  unknown.  Uamd- 
(on  r.  Tbe  People,  301, 

Assault  with  Istbst  to  Rob. — An  indictment  forassault  with  in- 
tent to  rob  whiob  alleges,  as  to  the  assault,  that  the  defendant  "  did 
make  an  assault,"  without  stating  all  of  tlie  particulars  comprehended 
by  tbe  statutory  deflnitiou  of  that  term  is  suflicient.  McNamara  e. 
The  People,  61. 

Failcbk  to  Support  Wife — Information — Time. — An  Information 
filed  with  a  justice  of  the  peace  on  January  IS,  1S9T,  chaiging  a  party 
witb  failure  to  support  bis  wife  alleged  tbe  time  of  the  offense  as  "  on 
or  about  the  ISth  day  of  September,  and  continuously  since,  A.  D.  1897." 
Held,  that  from  tbe  language  employed  chaining  tlie  time  when  the 
offense  was  committed.  It  is  fairly  inferable  tbat  it  was  at  a  date  prior 
to  the  filing  of  tbe  information,  and  although  it  miglit  have  been  suc- 
cessfully attacked  at  tbe  proper  time,  by  a  motion  on  account  of  form, 
or  ambiguity,  it  Is  too  late  to  I'Olae  tbat  question  after  trial.  Poole  c. 
The  People,  610. 

Samb— RBi^mEKCB  OF  Defendant. — In  a  prosecution  under  tbe  stat- 
ute for  the  failure  of  a  husband  to  support  his  wife,  it  Is  not  necessary 
to  allege  in  tbe  information  tbat  the  defendant  is  a  resident  of  the 
state.  Nonresidents  are  excepted  from  the  operation  of  tbe  statute, 
but  it  Is  not  necessary  to  negative  exceptions.  If  defendant  was  a  non- 
tesideat,  tbat  was  a  matter  of  deteose.    lb. 
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Double. — WLere  the  law  provides  that  an  offense  maybe  committed 
In  different  ways,  connecting  the  different  methods  of  coinmltUng  the 
uffeuse  witli  the  word  "  or,"  an  information  Is  not  double  which  cha^;i;e« 
a  defendant  with  ail  the  ways  in  which  the  offense  may  be  committed 
employing  the  coojunction  and  where  the  stAtute  has  "  or."  Pettit  o. 
The  People,  6U. 

Rape. — la  a  prosecution  for  rape  it  is  not  necessary  to  allege  In  the 
indictment,  nor  is  it  Incumbent  upoo  the  prosecution,  to  proTe  the  age 
uf  the  defendant.     MlUhell  c.  The  People,  032. 

INJUNCTION: 

To  Restrain  Collection  of  Revenue. — InJuncUons  to  restrain  the 
collection  of  the  public  revenue  are  not  favored.  That  a  tax  Is  void  is 
not,  uf  Itself,  sufBcient  to  justify  the  granting  of  a  wiit  to  lesti-^D  its 
cullectioD.  The  cnse  must,  in  addition,  be  made  under  some  of  the 
well  recognized  heads  of  equity  juilsd  lotion,  Inswance  Co,  e.  Bonner,  220, 

Plbadivq. — If  part  of  tlie  tax  tlie  collection  of  which  is  sought  to  be 
restrained,  is  legal  and  part  void,  the  pleader  must  state  facts  showing 
what  is  legal  and  what  void  and  the  payment  or  tender  of  the  amount 
legally  due.  An  allegation  that  he  has  paid  all  taxes  legally  assessed  is 
not  Bufflclent,  for  this  Is  a  mere  legal  conclusion.    lb. 

Same — Irrepabablk  Injurv. — An  allegation  In  a  complaint  for  In- 
junction that  If  the  defendant  be  permitted  to  do  the  acta  sought  to  be 
restrained,  "it  will  work  a  great  and  irreparable  injury  to  the  pMnUff," 
is  not  a  statement  of  fact,  but  of  a  mere  conclusion  of  the  pleader  and 
iusufficient  for  nny  purpose,     lb. 

Taxation — Void  AsaKseuENX. — That  a  tax  or  assessment  Is  void  is 
not  sufiicieot  to  justify  the  interposition  of  a  court  of  equity  to  restrain 
Its  collection.    The  Ctti/  of  Htghlandt  v.  Johnson,  371. 

Good  Faith. — In  a  suit  by  a  third  pai-ty  to  cancel  a  contract  for  pav- 
ing sti-eets,  made  by  a  municipaiity  wltli  one  of  the  defendants,  on  an 
application  for  temporary  injunction  to  resti'ala  the  carrying  out  of  tlie 
contract  until  final  heai'ing,  when  the  court,  from  a  reading  of  the  com- 
plaint, entertained  auspiclona  of  a  lack  of  good  faitli  of  plaintltf,  it  was 
justified  in  requiring  plaintiff  to  first  show  by  evidence  his  good  failh 
in  prosecuting  the  suit  before  heai'ing  other  testimony  offered  by  plain- 
tiff. If  tlie  plaintiff  wiis  not  in  good  faith  prosecuting  the  action  in  his 
own  interest  and  the  interest  of  other  property  holders,  he  was  not 
entitled  to  the  injunction,  however  strong  in  other  respects  the  merits 
of  the  case.     The  People  v.  Butler,  401. 

INSTRUCTIONS: 

Mot  Babicd  on  Evidence. — The  giving  of  an  Instmction  not  based 
upon  tlie  evidence  or  Anything  in  the  record  Is  improper;  and  when  the 
instruction  was  misleading,  it  constitutes  reversible  error.  fioMnwn  ti> 
The  D.  4  R.  G.  It.  B.  Co.,  98. 
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INSTBUCTIONS— ConHnueiJ. 

Saub. — Insti'uotiona  inapplicable  to  the  ease  made  hy  the  evidence 
should  be  refused.     Wovd  et  al.  s.  Chapman  et  al.,  134. 

CoMFlTHiHa. — InstructloiiB  referring  to  "  the  requirements  ol  lav  " 
and  "  conditione  precedent"  wUliout  deADlng  Bucli  requirements  and 
conditiuns  nre  calculated  to  CDotiise  the  jury  and  are  erroneous.     lb. 

£HB0NEOua.^It  la  erroi'  to  inetvuct  the  jury  in  an  ordinary  action  for 
tlie  recovery  of  real  pi'operty  that  tliey  miiy  And  gainst  both  parties. 
Sucli  an  Instruction  may  b«  given  only  In  an  adverse  suit  under  the  acts 
of  congress. 

Exceptions. — Wliere  no  exceptions  are  taJieti  to  the  giving  of  iostruc- 
tions,  they  will  not  be  reviewed  oc  appeal.   Chipman  v.  The  People,  620. 

ISSURANCE— LIFE : 

Cbakue  of  BBNBnciABV— Mutcal  Bsnbfit  Assoc iatiow.— Unless 
tlie  power  to  change  the  beneficiary  under  a  policy  issued  by  a  mutual 
benefit  aes>>ciation  is  expressly  given,  either  by  tlie  policy  or  by  tlie 
articles  or  by-lawa  of  the  association,  the  beneficiary  acquires,  upon  tlie 
issuance  and  delivery  of  tlie  policy  a  vested  and  irrevocable  interest 
therein.     Love  v.  Clime,  237. 

SAMii.^Tlie  rules  and  regulations  of  a  mutual  benevolent  insurance 
asBDciallon  are  not  to  he  coustrued,  so  as  to  defeat  tlie  purposes  for 
which  the  oi-der  was  organised,  unless  their  meaalag  is  so  clear  as  to 
admit  ot  do  other  reasonable  construction.    lb. 

Saub, — The  provisions  contained  in  the  articles  of  incorporation,  by- 
laws, etc.,  of  The  I>ocomot)ve  Eaglneers  Mutual  Life  &  Accident  Insui'- 
aace  Association  are  considered,  aad  It  is  held  that  a  member  caenot 
appoint  as  a  beneUclary  one  not  within  the  classes  specified  as  being 
entitled  to  its  benefits.     lb. 

JuBisuicTioK. — The  appellant  and  tlie  appellees  each  claimed  to  be 
interested  in  the  amount  due  on  a  lite  Insurance  policy,  the  Insurance 
company  deposited  the  amonnt  due  in  court  and  obtained  an  order 
requiring  them  to  interplead.  Judgment  was  rendered  that  the  appel- 
lees were  entitled  to  M.OOO  of  the  sum  so  deposited.  Htld,  that  the 
judgment  is  reviewable  in  this  court  on  appeal.  AntUrton  o.  Groenbeck 
et  al.,  285. 

Fractioe  —  DiBKCTiON  OF  Tbbsict. — Action  on  a  life  Insurance 
policy:  Defense  that  the  deceased  committed  suicide.  Held,  tliat  under 
the  circumstances  of  the  case,  a  direction  to  the  jury  to  And  for  the 
plaintiff,  was  erroneous.  The  Qermania  Life  Ingarance  Co.  v.  Boas- 
Leailn,  43. 

INSURRECTION  BONDS:  See  BONDS. 

INTEREST: 
RSDBHPnON  FBOU  EXECUTION  Sai^.— That  part  of  sec.  1SS2,  Gen, 
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State.  1S33  (Mills'  Add.  Stats,  sec  2348),  wliich  fixes  the  rate  of  ioterest 
to  be  paid  by  judgment  ci^ltors  redeemiag  lands  from  ezecutiou  sale, 
at  t«D  pev  cent  per  itDDum  from  tbe  date  uf  sale  upoD  the  ainouDt  the 
land  sold  fur,  waa  not  repealed  by  the  amendment  to  the  general  interest 
law  changing  tlie  legal  rate  of  interest  from  tea  to  eight  per  cent  per 
annum.  In  order  for  a  judgment  creditor  to  redeem  real  estate  from 
an  execution  sale  he  must  pay  tlie  amount  for  which  it  sold,  together 
■with  ioteiest  fi-om  date  of  sale  at  ten  per  cent  per  annum.  O^Mahottev 
r.  The  People,  524. 

INTERNAL  IMPROVEMENTS: 

Public  Buildings. — The  phrase  "  internal  improvement"  as  used  in 
section  12  of  the  enablinf;  act  (sec.  1»3,  I  Mills'  Add.  Stats.)  and  Id  sec- 
tion 2378,  Rev.  Stati.  U.  S.,  dt»eB  not  ioclude  public  buililiuf^,  such  oa 
asylums,  state  bouses,  universities,  or  aoy  other  public  buildings  of 
like  character.  Tlie  fund  created  by  the  proceeds  derived  under  sec- 
tion 12  cannot  be  ai>p1ied  to  the  constriicliOD  of  such  buildiags.  In  re 
Internal  ImpYotement  Faiid,  247, 


IRRIGATING  DITCHES:  See  WATER  RIGHTS. 

IRRIGATION;  See  WATER  RIGHTS. 

JOINDER: 

"  0^  Parties.— The  lessor  and  lessee  of  a  coal  mine  may  joio  as  pl^n- 

tiffs  in  an  action  for  injunction  and  accounting  gainst  a  trespasser  on 
tlie  property  wlio  has  wrongfully  talieo  and  is  taking  coal  tlierefrom. 
The  United  Coal  Co.  et  al.  n.  The  CaAon  Citj/  Coal  Co.  et  al,  118. 

Sahb. — The  complaint  alleged  that  a  coal  mining  company  working 
npon  adjoining  lands  had  extended  its  operations  Into  tbe  ptaintitls' 
premises  and  that  another  compauy  was  doing  Che  work  as  its  agent, — 
the  exact  relations  between  the  two  not  being  known  to  the  plaintifia, — 
held  that  tlie  joinder  of  both  companies  as  defendants  in  an  action  for 
injunction  and  accounting  was  proper,     /b. 

JUDGMESTS  AND  DECREES: 

JuDOUENT  OH  THE  Plbadinos.— A  judgment  On  the  pleadings  in 
favor  of  the  plainCifi  is  not  in  order  when  any  material  allegation  of  tbe 
complaiDt  is  denied  in  tbe  answer.     Gartley  v.  The  People,  I'/a. 

Fbactioe — JuDOMBHT  OK  Plbadino. — A  motion  for  judgment  on 
the  pleading  cannot  be  sust^ned  unless  under  tlie  admitted  facts  the 
moving  party  would  be  enUtled  to  judgment  withoat  regard  to  what 
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the  findings  might  be  on  the  facts  upon  irbich  Isene  U  joined.    MilU  v. 

Hart,  605. 

Same. — A.  motion  for  a  Judgment  on  the  pleading  cannot  prevail, 
unless  on  the  facta  tliereby  eatabllshcd  the  court  can,  as  a  matter  of 
lav,  pronounce  judgment  on  the  merits.     lb. 

JuuiBDicnoN  OF  THE  SuPRRMB  CouRT. — A  judgment  is  tliB  final 
determination  of  tlie  lights  of  tlie  partiss  In  the  action  or  proceedlnp;, 
and  it  makes  no  difference  wlieClier  It  !b  what  would  formetly  he  called 
a  judgment  or  decree.  If  a  liability  is  determined  to  exiat  nnd  is  meas- 
ured in  money;  whether  it  confers  upon  the  aiicceiiaful  party  the  liglit 
to  an  execution  or  subjects  certain  property  to  be  sold  fur  its  satisEac- 
tiOD,  ft  is  a  money  judgment.  And  where  tiie  liability  eBtabllehed 
agalDst  the  defendant  U  for  more  tlian  $2,500,  exclusive  of  costs  the 
supreme  court  has  jurisdiction  on  appeal.     Mitiitfj  Co.  i.  Bank,  397. 

Wateb  Right — Dhcrek.— To  cimstltiite  a  viilid  fippropriiition  o! 
water  within  the  meaning  of  the  constitution  and  statute,  the  water 
diverted  mnst  be  applied  to  abeneflcia)  uae,  and  the  referee  must,  from 
the  evidence,  ascertain  the  existenca  of  such  fnct  before  lie  can  award 
any  priority  to  a  ditch.  But  it  is  not  necessary  that  a  decree  eliall  state 
upon  its  face  that  the  water  appropiiated  was  applied  to  a  benefi- 
cial use,    Uroadmoor  Stock  Co.  v.  BrookiAde  Water  Co.,  641. 

Same — VALimrr  of  Deorke.—A  decree  which  describes  the  ditoh 
by  width,  deptli  and  length  and  by  specifying  the  number  of  acres  of 
land  to  be  irrigated,  is  sufficiently  certain  as  to  the  amount  of  water 
intended  as  the  capacity  of  the  ditch,  to  uphold  the  decree,  especially 
after  the  time  for  reargument,  review  or  appeal  has  expired.  While  it 
falls  to  state  the  amount  of  water  appropriated  by  cnbic  feet  per  second 
of  time,  or  the  grade  of  the  ditch,  the  amount  of  water  required  to  irrt 
gate  a  given  number  of  acres  can  easily  be  ascertained.  Broadmoor 
Stock  Co.  D.  Brookside  Water  Co.,  641. 

J0BIES  AND  JURORS: 

Tbst  of  Hioar  to  Tbial  by  Jury.— The  question  whether  an  issue 
of  fact  should  be  tried  by  a  jury  or  by  the  court  la  not  to  be  determined 
by  the  nature  o(  the  issue,  but  by  the  character  of  the  action  in  which 
such  issue  is  joined.  The  United  Coal  Co.  i.  The  CaOon  City  Coal  Co., 
llfi. 

CoKSTiTCTiONAL  Law— UNiFORkiTT  OF  PRACTICE. —Section  0  of  the 
act  of  1881  <Beo.  lOBSo,  Milla'  Ann.  Stats.  Supp.)  which  undertalces  to 
pi-iivide  that  in  counties  of  first  class  either  party  to  an  action  in  the 
county  court  shall  be  entitled  to  a  jury  without  advancing  the  fees 
therefor,  but  Id  counties  of  other  classes  the  right  to  a  trial  by  jury  is 
c<mditioned  upon  the  payment  of  jury  fees  in  advance,  is  repugnant  to 
the  requirement  of  the  constitution  that  the  practice  of  all  courts  of 
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tlie  name  cliui  shalt  be  UDitonu.    Board  <if  County  CotnmluUmert  r. 

Firtt  National  Bank,  134. 

Statute — Jvmsa  IM  County  Courts.— SecUnu  1083,  Mills'  Adq. 
Stats,  (sec.  604,  Qen.  Stats.)  relatingtojurieain  the  county  court  appliee 
only  wliera  a  jury  hss  not  been  summoaed  generally  for  tlie  term,  or, 
tf  sutninODed,  lias  been  discliarged,  and  a  party  demands  a  jury  lur  a 
particular  cftuae.    lb. 

Same. — When  theraqnlrementeof  tbekctof  1891  in  relation  to  juries 
Huninioned  geaerally  for  the  term  have  been  complied  with,  their  fees 
are  chargeable  to  the  county,     lb. 

JVBT  Tbiai  tH  EquiTT  Cases. — Neither  party  is  enUtled  to  a  jury 
trial  in  an  equity  case  as  a  matter  ot  right,  but  the  court  maycalfa  jury 
to  t^d  it  in  pasRiog  upon  questluns  of  fact  In  such  a  case  tbe  verdict 
is  merely  advisory.  Irregularities  in  the  Humtnoaing  or  impanelJDg 
of  the  jury  are  not  aaaignable  as  error.     Peck  et  al.  o.  Farnham,  141. 

Special  Venibk. —There  is  no  merit  in  an  application  to  set  aside  a 
special  venire  served  by  the  sbeilK  on  the  ground  that  the  coronei 
sliould  have  served  it,  when  tbe  showing  in  support  thereof  was  not 
made  until  after  tlie  veuire  had  been  served,  and  tliere  is  aa  absence  of 
(bowing  that  any  of  tbe  jurors  were  objectionable  or  that  tbe  party 
complaiulog  exercised  the  right  of  peremptory  challenge.    lb. 

Saur. — An  open  venire  for  additional  jurors  may  be  issued  wben 
tlioso  originally  summoned  are  Insufficient  to  complete  the  panel. 
Hofiah  V.  The  People,  262. 

JURISDICTION— DISTRICT  COURTS: 

EquiTi. — A  court  of  equity  having  acquired  jurisdiction  of  a  matter 
for  one  purpose,  may  deterrolne  the  rights  of  the  paitiea  before  it  for 
all  purposes.  Tke  United  Coal  Co.  et  al.  r.  The  CaSon  City  Coal  Co. 
et  al;  110. 

Sunday  Lav. — The  general  etatut«  ag^nst  keeping  saloons  open  on 
Sunday  Is  In  force  in  cities  and  towns  that  have  assumed  under  the  law 
the  exclusive  right  to  liceuse,  regulate  or  prohibit  tlie  sale  of  liquor 
withlntheirlimits,  and  the  district coui-t  has  juriBdictiou  of  such  offense 
under  the  statute.     Mueller  o.  The  People,  251. 

Wateb  Riohts. — Under  sec,  11,  art.  6  of  the  constitution,  the  district 
courts  of  Clie  state  had  full  and  complete  jurisdiction  tu  bear  and  deter- 
mine  water  priorities,  prior  to  the  irrigation  acts  of  1870  and  ISHl. 
These  acts  were  passed  for  tlie  purpose  of  establishlog  a  system  of  pro- 
cedure whereby  tlie  appropriatoi-s  of  water  on  any  particular  stream 
could  have  tlieir  priorities  and  rights  detei'miued  lu  one  proceeding; 
and  they  do  not  attempt  tn  limit  or  extend  the  jurisdiction  of  tbe  dis- 
trict court  as  to  such  rights.  The  evident  purpose  of  sec.  2  of  tbe  act 
of  1881  (Mills'  Ann.  Stats,  sec.  2401)  In  regard  to  tbe  publication  of 
sec.  1  of  said  act  (Mills'  Ann.  Stats,  sec.  2400)  was  to  advise  parties  ol 
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JURISDICTION— DISTRICT  COURTS— ConUnarf. 
Its  enactment,  that  they  might  protect  tbelr  right  to  the  nse  of  water 
by  flllDg  a  statemeDt  ot  claim  m  therein  provided;  but  f^lure  to  flis 
Buch  claim  in  no  way  prejudices  their  rights,  or  precludes  them  from 
thoreafUr  filing  the  Bame  in  any  proceeding  that  might  be  InBtituted 
under  sec.  1  of  the  act  (MUIh'  Ann.  State,  section  2-103).  T)ie  fact  that 
sec.  1  was  not  published  us  directed  in  sec.  2  does  not  affect  the  juris- 
diction of  the  district  court  to  liear  and  determine  ancb  priorities. 
Broadmoor  Stock  Co.  v.  Brookiide  Water  Co.,  641. 

JURISDICTION  OF  SUPREME  COURT: 

COLLATKRAL  ATTACK— Rkb  JUDICATA. — Whcrc  A  judgment  1b  pre- 
sented to  a  court  for  affirmative  action  <as  in  mandamus  to  compel  tlie 
levy  of  a  tax  to  pay  it),  the  court  is  uot  authorized  to  go  beliind  it  for 
the  purpose  of  examiniog  the  validity  of  the  cause  of  action  upon  which 
it  was  entered.  Upon  this  itisue  the  judgment  is  res  judicata.  In  such 
a  case,  although  the  construction  of  api-oviaion  of  the  cotiatitutiou  may 
have  been  necessary  to  a  determination  of  the  original  action,  tliat  ques- 
tion is  not  ED  involved  in  the  proceeding  to  enforce  the  judgment  as  tii 
give  this  court  jurisdiction  to  review  tlio  mandamus  proceedings.  The 
Board  of  County  Commitaioners  qf  Rio  Qrande  County  v.  Burpet,  6T. 

JUDOMENT— CotfMTY  CouBT. — Tliis  couit  has  jurisdiction,  upon  writ 
of  error,  to  review  a  judgment  of  the  court  ot  appeals  reversing  the 
Judgment  of  a  county  court.  The  Bank  (^  Akron  t.  Dole,  94;  Jtobiiifoit 
V.  The  D.  <t  K.  O.  S.  S.  Co.,  !». 

Fkrkhold — Cbeditok's  Bill.— ^A  freehold  is  not  so  involved  in  a 
creditor's  bill  to  set  aside  a  conveyance  and  subject  land  to  a  lien,  as  to 
give  tills  court  jurisdiction  to  review  the  decree.  Scheeren  et  al.  e. 
Slramann  et  al..  111. 

NoMSDii. — Action  to  set  aside  and  annul  a  decree  of  divorce.  The 
party  In  whose  favor  It  was  granted  having  died  in  the  mean  time,  iiis 
admlnistrntriE  was  made  defendant,  and  one  claiming  tu  be  tatlier  and 
sole  heir  of  the  decedent  was  permitted  to  intervene.  Decree  dismisx- 
Ing  the  complaint.  Held,  on  error  by  the  plaintiff,  tiiat  this  court  is 
without  jurisdiction  to  entertain  the  writ.     Smith  i.  Smith,  113. 

Wbiobt  of  Evidence. — Tliis  court  cannot  under  tlie  guise  of  its  su- 
pervlBoi7  power  over  subordinatocourts  review  a  judgment  of  the  court 
of  appeals  given  in  a  case  regularly  before  it,  on  the  ground  tliat  it  erred 
In  Its  estimation  of  tlie  weight  of  the  evidence.  The  People  ex  ret. 
Baxter  v.  Covrt  of  Appeale,  186. 

FRBKBai.t> — CsEDiTOB's  BiLL. — A  Creditor's  bill  to  set  aside  a  con- 
veyance on  the  ground  of  fraud  as  to  creditors  of  the  vendor,  does  not 
Involve  a  freehold  so  as  to  give  this  court  jurisdiction  to  review  the  de- 
cree.    Paddack  n.  Staley  et  a[.,  188. 

Statutoby  Cobstbuctios.— A  question  of  statutory  construcUon- as 
whether  a  statute  has  been  repealed  by  impll cation— cannot  give  this 


b,GoogIc 


JURISDICTION  OF  SUPREME  COURT— CohMjumJ. 

court  jurisdiction  tn  I'eview  a  judgment  of  tlie  court  of  appeals.     Ituur- 

ance  Cv.  v.  Bonner,  230. 

Freehot.d.^T1i1h  court  lias  no  juriBdioUon  to  review  a  judKinent  of 
tlie  court  of  appeals  giveo  on  eiTor  to  a  diBtiict  court,  when  tLie  contro- 
venty  betweeu  ttie  pnrtlca  is  inerel  j  a  queatiou  as  to  tlie  piloiity  of  their 
respective  liens  upon  real  property.     Crupens  e(  at.  v.  Lee  et  al.,  225. 

Deposit  m  Coctkt.— The  appellant  and  the  appellees  each  clnlmed  to 
be  interested  la  Llie  amount  due  on  a  life  insurance  policy,  the  Insurance 
company  deposited  the  amount  dne  in  coui-t  and  obtained  an  order  re- 
quiring tliera  t^  interplead.  Jndgment  was  rendered  that  the  appellees 
vera  entitled  to  $4,000  of  the  sum  so  deposited.  Uelil,  tliat  the  judg- 
ment Is  reviewable  in  this  court  on  appeal.  Andereon  v.  Oroetbeek 
et  nL,  263. 

Frebhols.^A  controversy  as  to  whicli  of  two  deeds  of  trast  upon 
the  same  real  estate  constitutes  the  pilor  lien  does  Dot  so  relate  to  a 
freehold  as  to  give  tliis  court  jurisdiction  to  review  a  decree  determin- 
ing the  question.     Kellff  v.  Adklnn  et  al.,  267. 

Elections — Rbvikw — Pbacticb.— Tlie  proper  practice  to  invoke  the 
jurisdiction  of  the  supreme  court  to  review  judicial  proceedings  under 
the  act  of  I8ST  determining  the  validity  of  a  certificate  of  nomination  to 
office,  is  by  motion  on  petition  and  notice.  Leighton  et  al,  v,  Batee,  303. 
Saub. — The  decision  of  tlie  filing  officer  as  to  formal  matter?  In  a  cer- 
tificate oE  uomiuatiuti  is  final,  but  is  nut  so  as  to  matters  of  substaDce. 
His  decisions  of  the  latter  class  are  reviewable  by  lower  courts,  and 
when  reviewed  by  a  lower  court  in  tlie  manner  prescribed  by  tlie  stat- 
ute, the  decision  of  such  lower  court  Is  final  ,^~silbject  only  to  the  power 
of  the  supreme  couil,  In  its  discretion,  to  review  summai-ily  tlie  judicial 
pi-oceeding  b«low.     lb. 

Saub.— A  review  of  such  decisions  In  tliis  court  should,  upon  proper 
application,  be  entertained  where  the  ruling  objected  to  goes  to  the  ju- 
risdiction of  the  ti-inl  court  concerning  procedure,  and  tlie  statutory 
remedy  has  been  denied.     7b. 

Elbctions— Validity  op  Cbbtificatbs  of  NOMiHATtow— Revww 
BY  SuFKBUE  COUBT. — lu  Older  to  Involce  the  appellate  Jurisdiction  uf 
the  supreme  court  under  SesB.  Laws,  189T,  page  lo4,  In  the  exercise  ol 
its  discretion  to  i'eview  the  proceedings  of  the  lower  court  determining 
the  validity  of  objections  to  certificates  uf  nomination,  a  certilled  copy 
of  the  record  and  judgment  of  the  trial  court,  or  the  material  parU 
thereof,  suEBcleut  to  present  the  questjons  relied  upon,  wiUi  a  brief  peti- 
tion stating  the  nature  of  the  controversy,  tlie  points  at  issue,  and  tlie 
errors  relied  upon,  should  be  filed  In  the  supreme  court.  A  moUon 
ehonld  then  be  made,  based  upon  this  petition,  asklug  the  court  to  ex- 
ercise its  appellate  jurisdiction,  specifying  time  and  place  of  hearing  ol 
the  application,  and  notice  of  the  motion  should  be  served  upon  the  op- 
posing party.    Liggett  s.  Batei,  314. 
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Rbtisw. — The  act  does  not  coDtemplatfl  a.  review  Id  supreme  court  of 
the  same  character  as  that  provided  for  Id  coanty  or  district  court. 
Review  in  supreme  court  Is  to  be  upon  the  record  as  made  in  the  lower 
court.     lb. 

Decibiok  of  Lowkb  Coubt  Fikal — Excbftionb. — Since  the  statuts 
makes  the  decisiona  of  tlie  trial  court  final,  it  should  not  be  disturbed 
except  for  strong  reasons.  If  the  trial  court  acts  without  juiisdiction, 
or  iD  excess  tbersof,  or  acts  arbitrarily,  or  grossly  abuses  its  discretion, 
the  supreme  court  should  iDterfere.    lb. 

CoNBTrruTiOHAL  Ql'estiox. — Jurisdiction  cannot  be  conferred  upuii 
the  supreme  court  either  because  the  questton  is  one  of  importance, 
or  because  the  inferior  courts  and  litif^ants  desire  a  decision  by  this 
court  Unless  aconstltutlonal  question  is  fairly  debatable,  and  has  been 
properly  raised,  and  is  necessary  to  the  determination  of  the  particular 
controversy,  appellate  jurisdicUon  upon  that  ground  does  not  exist 
Madden  p.  Day,  418. 

Sahk. — The  injection  of  a  constitutional  qaestion  Into  a  decision  of 
an  inferior  court  by  the  latter,  when  tlia  same  is  not  necessary  to  a  de- 
termination of  the  case,  does  not  tliereby  invoke  the  Jurisdiction  of  tlie 
supreme  court  upon  review,     tb. 

JuDSMBNT.  A  judgment  is  the  flnal  determination  of  the  rights  of 
the  parties  in  the  action  or  pi'oceeding,  and  it  makes  no  difference 
whether  it  is  what  would  formerly  be  called  a  judgment  or  decree.  If 
a  liability  is  determined  to  exist  and  is  measured  in  money,  whether  it 
confers  upon  the  successful  party  the  right  to  an  execution  or  suhjects 
certain  property  to  be  sold  for  its  satisfaction,  It  is  a  money  judgment 
And  where  the  liability  established  against  the  defendant  is  for  more 
than  $2,S00,  exclusive  of  costs  tbe  supreme  court  has  jurisdiction  on 
appeal    Hining  Co.  n.  Bank,  S37. 


Negu0BI(CE  IK  PROSECtrriNS  Suit. — Negligence  in  the  prosecution 
of  a  pending  action,  as  well  as  negligence  in  comraenclng  it,  may  con- 
stitute laches.     Ilagerman  v.  BateH,  71. 

Pleadizig — Pbactice. — Laches  need  not  be  specially  pleaded  as  a 
defense,  but  a  court  ought  not  to  raise  the  question,  sua  tponte,  and 
rest  its  decision  upon  that  ground,  unless  it  clearly  and  satisfactorily 
appears  that  the  delay  was  unreasonable.     lb. 

Same. — A  party  against  whose  action  laches  is  suggested  as  a  defense 
ought  to  he  allowed  to  explain  it  away.  It  should  not  be  imputed  to 
him,  on  appeal,  fur  want  of  explanation,  when  the  trial  court  and  coun- 
sel for  the  opposing  party  both  agreed  at  the  trial,  that  the  question  of 
laches  was  not  in  the  case.    lb. 

Not  Depxndekt  or  Limitatiok. — Laches  Is  not  dependent  upon  the 
statute  of  limitations.    lb. 

Vol.  XXIV— 88 


b,  Google 


LACHES— Continued. 
Same. — Iq  determiuiDg  the  qucBUoa  of  lachea  predicated  upon  delaja 


LARCENY:  Sea  CRIMINAL  LAW. 

LAW  OF  THE  CASE: 

CoTiBTB  OP  L&BT  Rbsobt. — A  decision  by  the  court  of  appeals  in  » 
case  the  flnal  deciBiou  of  which  may  ultimately  rest  with  the  fiupreme 
court  does  not  coiutiCuta  the  law  o(  the  case,  although  it  may  not  have 
been  reviewable  in  the  first  Instance  upon  appeal  to  or  writ  of  error, 
Broienv.  Tourtelotte,  204. 

Same,— The  doctrine  that  the  law  of  the  case  as  announced  by  an 
appellate  court  ie  cunctuElve  iu  subsequent  proceeding  does  not  apply 
to  the  decisions  of  intermediate  courts,  but  only  to  appellate  tribunala 
which  are  also  courts  of  the  last  resort     lb. 

SuBaEQUEHT  REVIEW.- — ^Rulings  made  by  the  supreme  court  on  the 
review  of  a  case  become  the  law  of  the  ease  and  are  not  open  for  cod- 
slderation  on  a  subsequent  review  of  the  case,  unless  a  new  and  differ- 
ent state  of  facts  has  been  established  on  the  new  trial-  8milh  e. 
Smith,  Q2T. 

LIEKS: 

ExEciTTiQM  Salb. — The  effect  of  a  sale  of  land  on  execution  ia  to 
destroy  all  liens  which  are  subsequent  to  tlie  lien  of  the  judgment  upon 
which  the  execution  was  issued,  or  that  which  it  was  used  to  enforce. 
Sellers  n.  Fl(/]/a,  4S4. 

Mekokb. — The  purchase  of  a  prior  charge  or  incumbrance  upon  prop- 
erty, by  one  who  claims  the  ownership  in  fee,  does  not  ia  equity  merge 
such  charge  or  iucumbrance.  Where  tlie  legal  ownership  of  the  land 
and  the  absolute  ownership  of  the  Incumbrance  become  vested  in  the 
same  person,  the  intentJon  governs  the  merger  in  equity.  If  the  inten- 
tion 1b  expressed,  it  controls;  if  not  expressed.  It  will  be  presumed 
from  what  appears  to  be  tiie  party's  best  interests;  if  his  interests 
require  the  iucumbraace  to  be  kept  alive  bis  intenUon  to  do  so  will  be 
Inferred.    J6. 

LIMITATION: 

I'LEADiira — A UBKDUBNTB.— Nineteen  months  after  answer  filed,  the 
defendants  lodged  with  the  clerk  an  amended  answer  setUng  up  aa  addi- 
tional matter  a  plea  based  on  the  statute  of  limitations  which,  on  mo- 
tion, was  stricken  from  the  files.  Subsequently  an  application  to  reflle 
the  same  was  denied.  Beld,  that  the  rulings  wei'e  right,  because  there 
was  no  showing  why  tliat  defense  was  not  Included  in  the  original  an- 
swer, because  that  defense  was  not  well  pleaded — there  being  no  allege 
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tioa  that  the  poiMMloii  »nd  paymeot  of  taxes  relied  npon  waa  for  Ave 
successive  yeare,  and  because  the  defense  of  the  statuto  of  Ifmitatlons 
is  not  osaslly  permitted  to  be  set  up  for  the  flrat  time  Id  on  amended 
pleadiog.     TFood  etoLn.  Chapman  et  at.,  134. 

CoHHON  Law. — The  act  of  parlUmeat  of  the  Slst  jear  of  Jamee  I, 
prescribing  alimitation  aa  to  real  actions  and  limiting  it  to  twenty  years, 
has  never  been  adopted  aa  a  rule  of  decision  In  this  state.  Lanffhlin  e. 
Cit)/  nf  Denver,  256. 

Color  of  Title. — When  the  deed  under  which  a  party  claims,  desig- 
nates the  tract  conveyed  by  reference  to  a  map  or  plat  by  which  a  por- 
tion of  the  lot  is  marked  as  a  street,  it  does  not,  as  to  the  part  ao 
marked,  constitute  color  of  title.     III. 

LIQUOR  LICENSE: 

SosDAr  Law— JOBISDICTiOHr.— The  general  statute  against  keeping 
eoloouB  open  on  Sunday  la  in  force  In  clUes  and  towna  that  have  assumed 
under  the  law  the  exclusive  right  to  license,  regulat«  or  prohibit  Uie 
sale  of  liquor  within  their  limits,  and  the  district  court  has  jurlidlotion 
of  such  offense  under  the  statute.     Maelter  v.  The  People,  291. 

PBKSUXPnON, — It  will  not  be  presumed  that  a  city  or  town  has 
accepted  or  exercised  the  exclusive  power  given  It  to  license  and  regu- 
late saloons,  in  the  absence  of  proof  to  that  effect.     lb, 

CrriEB  ASD  TowiTB. — The  law  requiring  a  lloenae  for  selling  liquor 
applies  to  cities  and  incorporated  towns,    Pettit  v.  The  People,  617. 

Hkdioimal  PrBPOBEB.  —  In  a  prosecution  for  selling  Intoxicating 
liquors  without  license,  the  fact  that  the  liquor  was  sold  for  medicinal 
purposes  la  no  defense.     Chipman  c.  The  People,  520. 

Pbbuitb. — Our  atatntes  confer  upon  towna  and  cities  authority  to 
grant  permits  to  druggiats  for  the  sale  of  liquor  for  medicinal  and  cer- 
ti^n  other  purposes.  Without  such  permit,  a  legal  license  Is  an  essential 
condition  to  the  right  to  sell  liquor  for  any  purpose.    lb. 

EviDBHCs. — In  a  prosecutlou  tor  the  sale  of  liquor  without  license, 
the  intent  of  the  party  selling  is  immaterial;  it  is  therefore  error  to 
admit  evidence  of  other  sales  to  show  the  intent  with  which  the  sale  in 
question  was  made.    lb. 

UANDAHUS: 

JuRisDicnoNAL  Factb. — The  writ  of  mandamus  should  never  go, 
unless  among  other  things,  the  following  Jurisdictional  facta  are  made 
to  appear;  jlr«(,  aclear  legal  right  In  the  party  praying  the  writ  to  have 
the  act  performed  for  which  he  seeks  the  aid  of  the  court;  second,  a 
clear  legal  duty  on  the  part  of  the  oflloer  sought  to  l>e  coerced;  third, 
that  the  remedy  when  Issued  will  be  eSeotoal  as  a  remedy.  The  People 
f.  Butler,  401. 

Same. — The  writ  of  mandamus  will  not  go  to  control  judicial  diaore- 
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tloD,  or  to  compel  an  interior  tribunal  to  act  in  a  parUcQlnr  manner,  or 
to  enter  a  particular  judgment  or  order,  but  only  to  compel  tbe  doing 
ot  some  Eict  which  It  iB  clearl;  the  duty  of  tlie  lower  court  to  do.     lb. 

IvTEHLOctrroBT  Pbocredings.— The  writ  ot  mandamus  will  oever 
issue  when  it  would  be  mnnlfeBtlj  inoperative,  and  not  uBually  to  review 
interlocutory  procsedingB  of  courts.     J!l. 

Rulings  or  CoiritTa. — Tiie  rulings  of  courts  npon  questionB  of  law  or 
fact  arising  in  a.  ca«e,  or  upon  questiooe  of  practice  and  rules  of  court, 
are  not  subject  to  review  in  a  mtuidamuB  proceeding.     lb. 

HARKIAGE  AND  DIVORCB:  See  HUSBAND  AND  WIFE. 

MEASURE  OF  DAMAGES: 

Chattel  Mobtgaoe. — The  damages,  which  a  mortgagee  of  chattels 
is  entitled  to  recover  for  their  conversion  cannot  exceed  the  amount  of 
the  debt  secured.     Stanley  n.  The  Citizens'  Coal  £  Coke  Co.,  103. 

MlHiNO  Coal. — In  case  of  willful  trespass  in  the  mining  of  coal,  the 
measure  of  damages  is  the  value  of  Che  coal  mined  at  the  time  and  place 
ot  its  severance  from  the  realty.  If  the  trespass  was  not  willful  but 
innocent  in  character,  it  Is  that  value,  less  the  amount  which  the  tres- 
pasaer  by  liis  labor  and  expense  had  added  thereto.  The  United  Coal  Co. 
et  al.  X.  The  Carton  City  Coal  Co.  et  oi,,  11«. 

MERGER: 

Incumbrance. — The  purchase  ot  a,  prior  charge  or  iacumbtHuce  upon 
property,  by  one  who  claims  the  ownership  in  fee,  does  not  in  equity 
merge  such  charge  or  incumbrance.     Where  the  legal  ownership  of  the 

land  and  the  absolute  ownership  of  tbe  incumbrance  become  vested  in 
the  same  person,  the  intentloa  governs  the  merger  in  equity.  If  the  in- 
tention is  expreased,  it  controls;  if  not  expressed,  it  will  be  presumed 
from  what  appears  to  be  tbe  party's  best  interests;  If  his  ibterests  re- 
quire the  Incumbrance  to  be  kept  alive  his  intention  to  do  so  will  be 
inferred.     Setlere  r.  Floyd,  481. 

MILITARY  POLL  TAX:  See  TAXES  AND  TAXATION. 

MINING  CLAIMS: 

Pbesumftioh  as  to  Latebal  Riohtb. — It  is  to  be  pteeumed  that 
the  owner  of  a  mining  claim  is  the  owner  of  all  deposits  of  ore  within 
the  side  lines  of  tbe  location,  nntil  it  shall  be  shown  by  a  preponderance 
of  the  testimony  that  such  deposits  are  pai-t  of  a  lode  having  its  top  or 
apex  within  the  boundaries  of  another's  claim.  Wakeman  s.  Nurlon, 
192. 

Same. — Whan  a  lode  has  been  prospected  and  developed  sufficiently 
to  ascertain  that,  ao  far  as  developed,  its  strike  is  Bubstantially  parallel 
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witli  the  side  lines  of  the  cl^m,  tlie  owner  ia,  prima  facie,  entitled  to 
tlie  presamptiou  that  it  continueB  Id  tlie  same  directioa  Chrougltout  the 
leDRth  of  the  clwm,  and  the  aame  presumption  obt^ns  where  extra 
lateral  rights  are  iDTolved.    lb. 

PA.TBNT. — Obtaining  patent  to  mineral  land  b;  a  cotenant  in  his  own 
name  is  a  perfection  ot  the  common  title  which  inures  to  the  benefit  of 
tlie  patentee's  cotenants,  and  tbe  patentee  holds  aa  trustea  for  his 
co-ownera.    mOt  c.  Hart,  506. 

MORTGAGES: 

AasifMFTiOTi  BT  Gbaftbb. — The  Habfllty  of  a  grantee  of  real  estate 
upon  which  there  is  ao  incumbrance  who  assames  and  agrees  \o  pay  the 
same  as  a  part  of  the  consideration  of  the  grant,  arises  out  of  the  con- 
tiact  and  constitutes  a  l^ai  liability  enforceable  in  an  action  at  law  by 
tlie  beneflciary  or  person  tor  whose  benefit  the  promise  is  made,  whether 
the  promise  is  evidenced  by  a  simple  contract  or  one  under  seal.  Siar- 
blrd  et  al.  v.  CVanston,  20. 

Sahb. — A  grantee  who  accepts  a  deed  poll  containing  an  assumption 
on  Ills  part  to  pay  off  a  mortgage  becomes  persoDally  liable  to  the  mort- 
gagee, who  may  sue  in  his  own  name  upon  such  covenant  or  agreement 
for  tlie  mortgage  debt.    lb. 

Sake— AHBieiTEB. — The  assignee  of  notea  seoored  by  mortgage  upon 
real  estate  tlie  payment  ot  which  has  been  assumed  by  a  grantee  of  the 
iiioi't^Rgor,  is  the  real  party  In  interest,  and  may  maint^n  an  acUon 
against  the  grantee  for  Uie  debt  assumed.     lb. 

SaHb. — Where  the  assumpUon  clause  in  a  deed  to  property  upon 
which  there  is  a  mortgage  imposes  an  obligation  apon  the  grantee  pri- 
marily for  the  beoeflt  of  the  mnrtgngee,  anil  not  for  the  indemnity  ot 
the  grantor,  such  obllgaUon  cannot  be  released  without  the  consent  of 
the  mortgagee.    lb. 

Saub — DBFBNBKa — Plbadino. — A  part;  accepting  a  deed  in  which 
an  assumption  clause  has  been  inserted  contrary  to  intention  and  with- 
out the  knowledge  of  the  parties,  by  fraud  or  mistake,  may  bo  relieved 
tlierefroro,  upon  proof  of  such  fraud  or  mistake,  but  suoh  defense,  to 
be  available,  must  be  pleaded  specially.     lb. 

Same. — The  complaint  alleged  that  the  deed  containing  a  clause  by 
which  the  defendant  assumed  and  agreed  to  payoff  an  incumbrance  was 
delivered  to  and  accepted  by  him.  This  was  not  denied,  but  the  an- 
swer contained  a  denial  that  the  defendant  assumed  or  agreed  to  pay 
the  incumbrance.  Held,  tliat  evidence  for  the  purpose  of  contra- 
dicting the  assumption  clause  was  properly  excluded.    lb. 

Skcubitt  but  ak  Incident  to  the  Note. — A  promissory  note  the 
payment  of  which  is  secured  by  mortgage  or  deed  of  trust  is,  as  a  geo- 
eral  rule,  the  principal  thii^  and  tbe  security  but  aa  Incident.  Coler  t. 
Barth,  31. 
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Relbabr — Sale. — When  h  aote  secured  by  mortgage  or  deed  of  trust 
has  been  paid,  or  the  Indebtedness  thus  represented  released,  no  valid 
■ale  can  be  had  under  the  powers  granted  ia  the  mortgage  or  trust 
deed.     lb. 

Sale — Rxskmptiom. — i  vate  under  an  ordinary  deed  of  trust  gener- 
ally cute  o9  the  truster's  right  to  redeem,  but  when  a  creditor  having 
two  deeds  of  trust  ol  differeot  priorities  upon  the  same  property  for 
different  debts,  enforceg  the  junior  lieu  and  bids  in  the  proper^  at  the 
sale,  and  then  enforces  the  superior,  be  opens  the  right  of  redemption 
froni  the  flrat  sale.    lb. 

Tbustee's  Salbs,— When  the  power  o(  sale  in  a  trust  deed  provides 
that  the  sale  shall  tie  for  cash,  the  trustee  Is  not  bound  to  accept  Uia 
hlgheit  bid,  unless  it  be  for  cash  and  bonaftde.  If  through  mistaiie,  be 
strilce  off  the  property  to  the  wrong  person  or  to  one  not  in  a  position 
to  comply  with  his  bid,  he  may,  tu  the  exercise  of  a  wise  discretioD, 
when  Bubatontiai  justice  can  be  done  and  the  lights  of  intereated  parties 
be  protected,  select  the  proper  bidder  to  whom  tlie  sale  ehould  t>e  made 
and  the  deed  be  given.     lb. 

Sauk — Application  of  Pubchask  Mokbt. — The  fact  that » trustee 
has  not  property  applied  the  proceeda  of  a  sale  is  not  ground  tor  cancel- 
ing his  deed  or  for  setting  aside  the  sale,  aa  against  a  AonaJIde  purchaser, 
especially  where  tlie  deed  of  trust  absolved  the  purchaser  from  tlie  re- 
sponsibility of  seeing  to  the  application  of  the  purchase  money.     lb. 

Tbustee'B  !JALE — Highest  abd  Bkbt  Bid. — If  no  oue  but  the  owner 
of  the  note  bids  at  a  trustee's  sale,  bis  offer  in  the  sense  of  the  term  as 
used  in  the  trust  deed,  is  the  "  highest  and  t>est  bid."  Where  the  trust 
deed  provides  that  the  truatee  must  sell  for  the  highest  and  best  price, 
tills  does  not  mean  that  no  sale  is  legal  unless  there  are  tliree  or  more 
bids.  If  only  one  bona  fide  bid  is  made,  it  la,  In  the  language  of  the 
Instrument,  "the  highest  and  beat  bid."     XalArop  v.  Tracv,  383. 

Same— CoMPBTiTiOM.— Where  a  (ul!  and  (air  opportunity  !a  given  to 
biddera  to  participate  and  there  la  no  coUuaion,  the  requireroent  as  to 
competition  is  fulfilled.    lb. 

Same— Hour  of  Sale.— Sale  advertised  by  truatee  to  take  place  at 
ten  o'cloclc,  but  which  was  actually  made  at  half  past  ten  o'clock,  was  - 
not  a  departure  from  the  notice.  The  law  doea  not  recogniEe  fraottons 
of  an  hour.  Under  the  notice  the  trustee  waa  not  required  to  sell  pre- 
cisely at  ten  o'cloclc,  but  miglit  sell  at  any  time  during  the  hour.     lb, 

Samk— iNADsquACT  OF  Pbicb. — Here  inadequacy  of  price  Is  no 
ground  for  setUng  aside  a  trustee's  sale,  otherwise  properly  con- 
ducted,    lb. 

Sake. — The  tact  that  on  account  of  the  stringency  of  the  times  prop- 
erty did  not  bring  Its  full  vslue,  and  a  party  thereby  loses  her  equity  in 
the  property,  Is  unfortunate,  bnt  Is  no  legal  reason  why  the  court  should 
depart  from  the  unquestioned  rules  of  law  tiiat  govern  such  cases  and 
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arbitnrily  give  plaioUil  a  turtber  opportunity  to  protect  herself,  when 

sbe  does  not  even  claim  that  anotlier  snle  would  enable  ber  to  do  so.    lb. 

Adhikibtration — Statute— Sicr RED  Claim. — The  itatute  of  uon- 
clt^mB  (Hills'  Ann.  State,  seo.  4780)  providing  tliat  all  demands  not 
exblbited  witbio  one  yeai  shall  be  forever  barred  unless  the  oreditor 
sbaJ]  find  other  property  of  the  deceased  not  inventoried,  does  not  apply 
to  a  claim  secured  by  deed  of  trust.     Towntervd  c.  Thompson,  411. 

Sauk. — Claim  presented  after  one  year,  if  not  secured,  should  be  p^d 
pro  rata  out  of  propeit;  discovered  after  the  expiration  of  one  year, 
nbetliBr  discovered  before  or  after  the  claim  was  allowed,  either  by  the 
claimant,  the  executor,  or  some  other  person.  If  secured  by  deed  of 
trust,  the  proper  proceeding  is  to  allow  a  foreclosure  and  sale  of  the  In- 
cumbered pixiperty,  and  if  the  proceeds  are  Insufflcient  to  pay  the  cMm 
as  allowed,  to  provide  fur  satisfying  tlie  deficiency  pro  rata  out  of  any 
property  discovered  as  afores^d  after  the  expiration  of  the  year.     lb. 

Saue — FoBECLOBUBX. — After  the  expiration  of  one  year  allowed  for 
presenting  claims  agiunst  an  estate,  no  order  of  court  was  necessary  to 
authorize  a  claimant  to  proceed  to  foi'eclosure  of  a  deed  of  trust.  The 
only  condition  precedent  of  the  right  of  foreclosure  under  the  law  of 
18S8  vrsa  the  allowance  of  his  claim.  The  amendment  to  that  law  Is  not 
considered.    lb. 

MUTUAL  BENEFIT  ASSOCIATION:  See  INSURANCE,  LIFE. 

NEGLIGENCE: 

Burden  of  Proof. — The  burden  of  proving  negligence  is  upon  the 
party  alleging  it     Robinson  v.  The  D.  it  B.  0.  R.  B.  Co.,  OS. 

pRESUUPTiON. — Negligence  on  part  of  a  nmroad  company  in  killing 
livestock  Is  not  to  be  presumed  from  the  mere  fact  that  the  stock  upon 
Its  track  was  killed  by  a  train.     lb. 

Death  bi  Wbongpul  Act— Right  of  Actios.— At  cominou  law  no 
right  of  action  existed  for  damages  resnlting  from  death  through  wrong- 
ful act  or  negligeaoe.  Such  right  exists  only  by  virtue  of  our  statute. 
Gen.  Laws,  1877,  p.  343;  Chapter  37,  Mills'  Ann.  Stats.  Iliadrn  t>. 
Holt,  464. 

Same. — The  words  "  heir  or  heirs  "  as  used  In  subdivision  "  second," 
sec.  1508,  Mills'  Ann.  Stats,  does  not  include  all  those  entitled  to  share 
In  the  estate  of  a  person  dying  Intestate,  but  was  Intended  to  mean 
"  child  or  children  "  and  limit  the  right  of  acUon  to  lineal  descend- 
ants,   lb. 

Same. — In  case  of  death  by  negligence  or  wrongful  act  where  the 
deceased  had  never  been  married  and  left  no  children,  right  of  action 
is  given  exclusively  ta  the  father  and  mother,  or  the  surviving  par- 

Sahs. — Where  an  unmarried  man  who  supported  the  child  of  a  do* 
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ceased  brother,  said  child  being  his  only  heir,  was  killed  bj  Degligeiioe, 

the  child  has  ao  right  of  acUon  under  the  Btatute,  tor  damages.    lb. 

NOMINATIONS:  See  ELECTIONS. 
NOTICE: 

Enowledoe  which  will  put  onb  ttpoh  Inijitirt-.— One  for  whose 
benefit  an  unrecorded  deed  is  given,  to  tliird  parties  for  hla  secnritr 
cannot  assert  a  superior  claim  to  the  ptemises  thus  conveyed  as  against 
one  who  acquires  aa  Interest  therein  without  notice  of  the  rights  of  the 
penun  for  whose  benefit  such  deed  was  given,  nor  is  knowledge  tliat 
such  deed  is  given  for  the  Indemnity  of  the  grantees  in  such  deed  notice 
of  the  rights  of  tlie  real  party  in  intei-est,  nor  does  such  knowledge  put 
the  party  obt^ning  It  npon  inquiry  as  to  who  the  real  party  in  interest 
may  be.    Poole  n.  Lovse  et  al.,  475. 

OFFICES  AND  OFFICERS: 

OFFICIAL  BoMDB — COUKTT  Tbeabubeb — DEFENSE. — The  condition 
of  the  county  treasurer's  bond  upon  which  this  action  was  brought  was 
—as  required  by  statute  (Mills'  Ann.  State,  sec.  SSO)— that  if  the  said 
G.  and  liis  deputies  and  all  persons  employed  in  hla  office  shall  faith- 
fully perform  the  duties  of  said  ofSce,  and  the  said  G.  and  his  deputies 
shall  pay,  according  to  law,  all  moneys  which  shall  come  Into  his  hands 
as  treasurer  •  •  •  and  shall  deliver  over  t*>  his  successor  •  •  •  all 
moneys  belonging  to  his  office,  the  obligation  to  he  void.  Uetd,  that 
the  fact  that  the  moneys,  to  recover  which  the  action  was  brought  were 
deposited  by  G.  as  treasurer.  In  a  solvent  bank  which  subsequently 
failed,  thereby  rendering  him  unabie  to  turn  over  to  his  successor  the 
fund  in  controvei'sy,  does  not  constitute  a  defense.  QarUey  v.  The 
People,  155. 

OFFICIAL  BONDS:  See  BONDS. 
PARTIES: 

AssiONEB  OF  Notes. — The  assignee  of  notes  secured  by  mortgage 
upon  I'eal  estate  the  payment  of  which  has  been  assumed  by  a  grantee 
of  the  mortgagor,  is  the  real  party  in  Int«reflt,  and  may  maintain  au  ac- 
tion against  the  grantee  for  the  debt  assumed.  Starbird  et  aL  e.  CVans- 
ton,  20. 

Lessor  ahd  Lbbsbe. — The  lessor  and  lessee  of  a  coal  mine  may  join 
as  plaintiffs  in  an  action  for  injunction  and  accounting  gainst  a  tres- 
passer on  the  property  who  has  wrongfully  taken  and  is  taking  coal 
therefrom.     The  United  Coal  Co.  et  al.  v.  CiHon  City  Coal  Co.  et  at,  lift. 

Principal  and  Aoeht. — Tlie  complaint  alleged  that  a  coal  raining 
company  working  upon  adjolaing  lands  had  extended  its  operations 
into  the  pli^ntiffs'  premises  and  that  another  company  was  doing  the 
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work  Bsltaftft^Dt, — the  exactTelatioDibetwoen  the  tiro  not  bein);  known 
tnUie  plaiaUITH, — Aeidtliat  tbe  Joinderof  botli  compaaies  as  defeadanta 
in  on  octiou  for  mjunctloa  and  accounting  was  proper.     lb. 

pLKmiSQ — Real  Pabxy  in  Imtebbst. — Tlie  fact  that  the  plaintiff  la 
nnt  the  real  party  In  interest,  to  be  aTallable  as  a  defense,  must  be  ape- 
ciiilly  pleaded.     WaJcetaan  v,  Norton,  1Q2. 

PARTNERSHIP: 

Tbdsts — EviDEKCB — Statittt  OF  Fradds. — Title  to  real  estate  pur- 
clinsed  by  a  member  of  a  firm  in  connection  witli  tJie  film's  busineis 
and  with  pai-tnerahlp  assete  is  held  in  triut  fur  tlie  firm,  notwitliEtand- 
ing  he  may  have  taken  it  in  hla  own  name.  Parol  evidence  is  admlssi' 
ble  to  show  tlie  trust.  Tbe  statnt«  of  frauds  is  Dot  applicable  to  such  a 
case,     Hodgson  v.  Fowler,  278. 

Same. — An  Interest  acquired  by  a  tenant  in  common  by  purahase  of 
an  outstaDding  title  or  by  redempljon  from  a  foraclosure  of  the  com- 
mon property  inures  to  the  benefit  of   hia  cotenants  upon  contributiuD 
.    by  them  of  their  proportionate  part  of  the  price.     26. 

PAETY  NAME  AND  EMBLEM:  See  ELECTIONS. 

PLEADINGS: 

Fraud  or  Mistake. — A  party  accepting  a  deed  in  wliioh  an  assump- 
tion olanse  has  been  inserted  contrary  to  Intention  and  witliont  the 
knowledge  of  tlie  parties,  by  fraud  or  mistake,  may  bo  relieved  there- 
from, upon  proof  of  such  fraud  or  mistake,  but  such  defense,  to  be  avail- 
able, must  be  pleaded  specially.     Slarblri  et  al.  v.  Craimton,  20. 

LACHBa.— Laches  need  not  be  specially  pleaded  as  a  defense,  but  a 
court  ought  not  to  raise  tlie  question,  tua  aponte,  and  rest  its  decision 
upon  that  ground,  unless  it  clearly  and  satisfactorily  appears  that  the 
delay  was  unreasonable.    Hagerman  f.  Satet,  71. 

AuBNDitBHTs— LiutTATiON'. — Niucteeu  months  after  answer  filed, 
tbe  defendants  lodged  with  the  clerk  an  amended  answer  setUng  up  as 
additional  matter  a  plea  based  on  the  statute  of  limitations  which,  on 
motion,  was  stricken  from  the  files.  Subsequently  an  application  to 
refile  tbe  same  was  denied.  Iletd,  tliat  the  rulings  were  right,  because 
there  was  no  showing  why  tliat  defense  was  not  Included  in  Uie  oiiginal 
answer,  because  that  defense  was  not  well  pleaded — there  being  no 
ftllegation  that  tbe  possessioa  and  payment  of  taxes  relied  upon  was  for 
five  successive  years,  and  because  the  defense  of  tlie  statute  of  limita- 
tions is  not  usually  permitted  to  be  set  up  tor  the  first  time  in  an 
amended  pleading.     Wood  et  al.  v.  Chapman  et  al.,  1.^4. 

Real  Partt  in  Interest. — The  fact  that  the  plaintiiT  is  not  the  real 
party  In  interest,  to  be  available  as  a  defense,  must  be  specially  pleaded. 
Waleeman  v,  Siirton,  102. 
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Ihjoxction. — It  part »[  the  tax  the  collectJon  of  which  is  eoaght  to 
be  reslryned,  is  legal  and  pnrt  void,  the  pleader  muat  itate  facta  ahoir- 
ing  -what  is  legal' and  wliat  void  and  the  payment  or  tender  of  the 
amount  legally  due.  Ao  allegaUon  that  he  haa  paid  all  taxes  legally 
assessed  is  not  BufBcient,  lor  this  is  a  mere  legal  codcIusIod.  Immranct 
Co.  c.  Bonner,  220. 

Sahe— IBBBPARA.BLE  Ihjubt. — Au  alli^:ation  in  a  complaint  for 
injunction  that  if  the  defendant  be  permitted  to  do  the  acts  sought  to 
be  restrained,  "  it  will  work  a  great  and  irreparable  injury  to  the  plain- 
tiff," is  not  a  statement  of  fact,  but  of  a  mare  conclusion  of  the  pleader 
and  Insufficient  (or  any  purpose.    lb. 

Erbob  CiTttED.— En'or  committed  by  striking  out  part  of  reply  ts 
cured  by  iJio  introduction  in  evidence,  wlttiout  objection,  of  the  matteis 
attempted  to  be  set  up  in  the  reply.  Water  Supply  and  Storage  Co.  o, 
Tenney  et  aL,  344. 

.  Specific  PRRFOBuAiicx  of  Coktbact.— O,  was  indebted  to  T.  evi- 
denced by  promissory  notes  secured  by  deed  of  trust  on  farming  land 
and  a  water  right  used  In  irrigating  said  land  and  other  property.  An 
agreement  was  made  between  them  whereby  6.  was  to  convey  to  T.  the 
land  and  water  right,  iu  considei'atlon  that  T.  should  surrender  and  . 
cancel  the  notes  and  release  the  deed  of  trust.  T.  entered  into  posses- 
sion of  the  land  and  water  right  under  the  agreemenL  Shortly  after- 
wards G.  tendered  to  T.  a  warranty  deed  to  the  land  and  water  right, 
and  demanded  the  surrender  and  cancellation  of  the  notes;  but  T. 
declined  to  accept  the  deed,  and  refused  to  surrender  the  not«s.  G. 
brouglit  an  action  to  enforce  specific  performance  of  the  contract.  Tlie 
complaint  described  the  land,  but  did  not,  fo  terms,  mention  the  wat«r 
right,  but  alleged  that  the  conveyance  was  to  be  of  the  laud  "together 
witb  all  appurtenances  thorete  belonging."  Held,  that  under  the  facts 
of  the  case  the  allegations  of  the  complaint  were  sufficient  to  Admit 
evidence  of  a  contract  to  convey  land  and  a  water  right  and  there  was 
no  variance  between  the  conti'act  alleged  and  the  one  proved.  Oehoickt 
V.  Todd,  404. 

Amendubnt. — Where  the  defendant  could  not  have  been  surprised 
at  the  evidence  of  pltdntltf ;  if  the  complaint  waa  nut  aufflclentty  broad 
te  admit  the  evidence,  an  amendment  should  have  been  allowed  to  make 
the  complaint  correspond  with  the  evidence.     lb. 

POLITICAL  CONVENTION:  See  ELECTION. 

POLL  TAX:  See  TAXES  AND  TAXATION. 

PRACTICE  IN  CIVIL  ACTIONS: 

DiBEOnoN  OF  Vbbdktt. — Action  on  a  lite  insurance  policy  :  Defense 
that  the  deceased  committed  suicide.    Held  that,  under  the  circum- 
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Btanc«B  of  the  caM,  a  direoUou  to  the  jury  to  flnd  for  the  pkintiff,  nas 

erroneous.     The  Genruaiia  Life  Inturance  Co.  ».  Som-LnBin,  43. 

On  Rehand — Trial. — The  fact  that  a  judgroeut  liaa  been  reversed 
aod  the  cause  remanded  for  the  trial  of  a  Binglo  issue,  does  not  preclude 
the  raising  of  any  questlou  of  law  which  may  fairly  be  made  upon  the 
trial,  provided  suoh  question  was  not  passed  upon  in  the  opinloD  given 
on  appeal.    Hagerman  v.  Batet,  71. 

TniAL  OH  Hrbitb. — The  cause  having  been  decided  in  tbe  district 
court  upon  one  point,  and  its  Judgment  affirmed  by  the  court  of  appe;ila 
upon  another,  neither  of  which  goes  W  the  merits,  and  neither  being 
found  tenable  by  this  court,  the  cause  should  be  nemanded  to  the  dis- 
trict court  for  trial  upon  its  merits,     n. 

ExOBPTioNs. — ^There  is  no  requirement  by  statute  or  court  rule  that 
in  order  to  obtain  a  review  of  a  judgment  of  the  conrt  of  appeals,  the 
party  aggrieved  must  object  to  the  judgment  when  it  is  announced  or 
that  eicepUons  to  the  decision  must  be  taken  or  preserved  by  bill  ox 
otherwise.     The  Bank  qf  Akron  v.  Dole,  ft*. 

Cocin  Rdlk — Nxw  Absioii'mehts  ot  Ebbor,  When  REquiBED. — IC 
is  provided  by  Rule  41  (50)  of  this  court  that  in  cases  brought  into  this 
court  by  appeal  from  or  writ  of  error  to  any  ftnal  judgment  of  the  court 
of  appeals,  no  additional  abstracts  will  be  required,  unless  by  special 
order  in  particular  eases;  but  a  transcript  of  the  record,  with  a  new 
assignment  of  errors,  and  briefs,  shall  be  filed  wltliin  the  same  time  .is 
Id  cases  brought  up  for  review  from  other  courts;  and  in  general,  the 
procedure  shall  be  the  same  in  all  cases,  irrespective  of  tlie  court  ren- 
dering the  judgment  sought  to  be  reviewed.     lb. 

iHSTBUonoNS. — The  giving  of  an  instruction  not  baaed  upon  the  evi- 
dence or  anything  in  the  record  is  Improper;  and  when  the  instruction 
was  misleadiDg,  it  consUtutes  reversible  error.  Ao6iii*<m  v.  The  D.  ± 
B.  a.-B.  B.  Co.,  »8. 

JuRiBuicnoN. — This  court  has  juHsdiction,  upon  writ  of  error,  to 
review  the  judgment  of  the  court  of  appeals  reversing  a  judgment  of  a 
couuty  court,     lb. 

Appeixate  Pbactiob^Waivkb. — It  is  too  late  to  raise,  upon  error 
to  the  court  of  appeals,  questions  not  presented  in  tliat  court,  unless 
they  pertain  to  the  court's  jurisdiction  of  tlie  subject-matter,  or  the 
sufficiency  of  the  complaint.     lb. 

BlL.1.  OF  ExCE  prions— Waive a,^Unl ess  an  order  to  that  effect  has 
been  made  during  the  t«rm,  a  bill  of  exceptions  may  not  be  signed  after 
adjournment  of  the  term,  but  a  party  failing  to  take  advantage  of  such 
omission  in  apt  time,  waives  the  point.     lb. 

AppbT-LATB  Pbacticb— New  AssiOHXEtrT  op  Errohs,  Whks  Bk- 
QL'iBBD. — When  a  review  of  a  judgment  of  the  court  of  appeals  Is  sought, 
a  uew  assignment  of  error  must  be  filed,  under  Rule  41  (50)  of  this  court. 
16. 
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Test  of  JUowt  To  Tkia^i.  by  Juby.— The  questioo  whether  an  issna 
ot  fact  Hhonid  be  tried  by  a  jui-;  or  by  tlie  court  is  not  to  be  detei-rolned 
by  the  nature  of  tlie  issue,  but  by  tlie  character  of  the  action  in  which 
such  issue  Is  Joined.  The  United  Coat  Co.  tl  at.  v.  The  CoAon  Cilg  Coal 
Co.  et  at.,  116. 

AWEHDMEMTS. — Nineteen  months  after  answer  filed,  the  defendants 
lodged  with  the  clerk  an  atneodedaQewer  setting  up  as  additional  matter 
a  plea  based  on  the  statute  of  limitations  which,  on  motion,  was  stricken 
from  the  files.  Subsequently  an  application  to  reflle  the  same  was 
denied.  Held,  that  the  ruliags  were  right,  because  there  was  no  sbow- 
iug  why  that  defense  was  not  included  in  the  original  answer,  because 
tliat  defense  was  not  well  pleaded — there  beinf;  no  allegation  that  the 
possession  and  payment  of  taxes  relied  upon  was  for  five  auooessive 
years,  and  because  the  defense  of  the  statute  of  limitations  Is  not  usually 
permitted  to  be  set  up  for  the  first  tjme  in  an  amended  pleading.  Wood 
el  at.  V.  Chapman  et  at.,  1S4. 

OBJBCnoNS,— It  is  too  late  to  object  on  appeal  for  tlie  first  time  that 
evidence  waa  admitted  on  an  issue  which  had  been  eliminated  from  tli« 
case  by  striking  tlie  pleading  tendering  it  from  the  files.    lb. 

Stbikino  otn  Evidence. — When  evidence  has  been  admitted  under 
a  promise  to  Introduce  other  proof  showing  its  materiality  and  there  is 
a  fi^hire  to  produce  that  which  was  promised,  it  should  he  stricken 
out     lb. 

iMSTRCcnONS. — 'Instruations  inapplicable  to  the  case  made  by  the  evi- 
dence should  be  I'efused.     lb, 

Samb.^  lostructiong  referring  to  "the  requirements  of  law"  and 
"conditions  precedent"  without  defining  such  requirements  and con- 
diliODS  are  calculated  to  confuse  the  jury  and  are  erroneous,     lb. 

Same. — It  is  error  to  instruct  the  jury  in  an  ordinary  action  for  the 
recovery  of  real  property  that  tlie j  may  find  against  both  parties.  ,  Such 
an  instruction  may  be  given  only  in  an  adverse  suit  under  the  acts  of 
congress.    lb. 

DiBCBBTION— PBOBECUTIOtI   BY   PLAINTIFF   AS   A   POOB    PEBSON. — It 

is  discretionary  witl)  the  trial  court  whether  the  plaintiff  may  prosecute 
Ilia  actjon  as  a  poor  person  without  security  for  costs.  Peck  et  aL  v. 
Faraham,  141. 

Notice  of  Motion. — The  trial  court  may  grant  leave  to  the  plaintiff 
to  prosecute  as  a  poor  person  on  application  without  notice.    lb. 

JuBY  Tbial  in  EqtjrrT  Casks. — Neither  party  is  entitled  to  a  jury 
trial  in  an  eqnlty  case  as  a  matter  of  light,  but  the  court  may  call  a 
jury  to  aid  It  in  passing  upon  questions  of  fact;.  In  such  a  case  the 
verdict  is  merely  advisory.  IrregulaiiUes  in  the  summoning  or  impao- 
eling  of  the  jury  are  not  assignable  as  error.     Tb. 

Special  Tknibb. — There  is  no  merit  in  an  application  to  set  aside  a 
special  venire  served  by  the  sheriff  on  the  ground  that  the  coroner 
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should  liBve  served  It,  vlien  tlie  showing  Id  support  thereof  was  not 
made  until  after  the  venire  had  been  served,  and  there  Is  an  absence  ol 
showing  that  ftoy  of  tlie  jurors  were  objectionsble  or  that  the  party  com' 
pUining  exercised  the  tight  of  peremptory  challenge.    lb. 

Immaterial  Errok. — An  erroneous  but  unprejudicial  exclusion  of 
oompet«at  evidence  does  not  neeesaavlly  warrant  a  reversal.     lb. 

JUDOHENT  ON  THE  Pi.EADiNOB. — A  Judgment  on  the  pleadings  in 
favor  of  the  plaintiff  la  not  in  order  when  any  material  allegation  of  the 
corapl^nt  is  denied  in  the  answer.     Qartley  e.  The  People,  155. 

SuFFiciBKcy  OF  CoMPL A IHT. ^Although  the  objection  that  a  com- 
plaint does  not  stat«  facts  sufficient  to  constitute  a  cause  of  action  may 
be  made  at  any  time,  yet  If  raised  tor  the  flrat  time  in  an  appellate 
court,  it  is  not  favored.    Insurance  Co,  i.  Bonner,  220. 

Sa>ix. — 'If  the  facts  alleged  with  all  reasonable  deductions  that  can  be 
made  therefrom  are  sufficient  to  show  a  cause  of  action,  the  complaint 
will  be  upheld  on  i-evlew;  otherwise  not.  This  complaint  held  fatally 
defect!  vo.     ib. 

Priorities — Decree. ^In  a  proceeding  to  adjudicate  the  priorities 
of  riglit  to  the  use  of  water,  a  decree  was  entered  determining  the  car- 
rying capacity  of  an  enlargement  of  a  ditch  without  the  fact  that  actual 
appropriation  of  water  liad  been  made  of  increased  quantity  Intended 
to  be  carried  by  the  enlargement,  and  providing  that  If  the  appropria- 
tion intended  to  be  made  should  In  fact  be  made  with  due  diligence, 
then  the  priority  of  such  enlargement  should  date  from  the  time  of 
b^inuing  work  on  the  enlargement.  Afterwards  a  supplemental  de- 
cree was  entered  reciting  that  the  work  referred  to  in  the  former  decree 
bad  been  completed,  and  that  by  reason  thereof  said  ditch  was  entitled 
to  the  pi-iority  dating  from  the  time  of  commencing  work  on  the  en- 
largement. Held,  that  the  latter  decree  supplemented  the  former,  and 
that  the  two  taken  together  constituted  the  decree  In  the  case.  Water 
Supply  and  Stnrage  Co.  v.  iaritner  A  M'etdlr.  Co.,  322. 

Carrviko  Capacity — Reb  Adjudicata. — In  a  proceeding  to  adju- 
dicate the  priorities  t<i  use  of  water  for  iiTigating  purposes,  the  deter- 
mloationby  thecourtof  thecnrrying  capacity  of  aditch  is  res  a ^'udicat a 
and  cannot  be  attacked  In  a  collateral  proceeding  after  the  statutory 
time  for  reformation  or  review  In  the  court  of  original  jurisdiction  has 
expired  and  the  time  fur  appeal  has  elapsed.  A  mistake  of  the  court 
in  computing  the  carrying  capacity  cannot  be  corrected  In  such  pro- 
ceeding.   Ib. 

Pleading. — Error  commltt«d  by  striking  out  part  of  reply  Is  cured 
by  the  introduction  In  evidence,  without  objection,  of  the  matters  at- 
tempted to  be  set  up  in  the  reply.  Water  Supply  and  Storage  Co.  i. 
Tenney,  344. 

Decree — Ihtebpretatioh. — In  a  proceeding  adjudicating  the  pri- 
orities of  water  rights,  a  decree  was  entered  containing  this  clause: 
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"  Wlien  s^d  ditch  and  reaerTolra  are  fully  completed,  if  there  >ha]l  he 
a  scarcity  of  water  bo  that  they  cannot  be  flllod,  then  tbe  right  to  the 
full  use  of  said  piiorlty  la  said  ditch  and  reservoirs  shall  date  from  the 
time  of  tlieir  completion."  Meld,  tbat  tbe  limitation  of  the  priority  to 
the  completion  of  the  work  applied  to  the  ditch  as  well  as  to  the  reser- 
voirs,    lb. 

Decree — AuTHOBirr  of  Coubt. — In  a  proceeding  to  adjudicate  pri- 
orities to  use  of  water  under  our  irrigaHoD  statutes,  the  district  court 
lias  no  authority  to  give  any  definite  decree  in  favor  of  a  ditch  not  then 
complete.    lb. 

Same.— A  decree  limiting  tbe  prlorides  of  a  ditolt  to  the  completion 
of  the  work,  pmuounoed  by  a  court  having  Jurisdiotlon  of  the  subjeet- 
raatter,  of  the  person,  and  to  enter  the  partjcular  Judgment,  and  not 
appealed  from,  cannot  collaterally  be  attacked  and  set  aside,  even  Uiongh 
an  erroneous  conclusion  was  reached.     lb. 

ElsTOPPEL. — Evidence  examined  and  held  not  sufficient  to  create  an 
estoppel. 

CoUPOBATR  PowBKB — WHO  MAY  QuBBTiON. — The  power  of  a  new 
compauy,  incorporated  to  obtain  an  additional  water  supply  for  the 
owuera  of  water  rights  in  a  certain  ditch,  to  purchase  the  water  rigbta 
of  such  ditch,  can  only  be  questioned  by  the  state.    lb. 

Rehkabino. — At  the  original  heai-ing  both  parties  conceded  that  a 
cei'Cain  decree  was  tlie  measure  of  their  respective  rights.  At  the  re- 
hearing appellant  will  not  be  permitted  to  change  front,  and  attack  the 
decree  as  void.    lb. 

DiBBARMENT  Pkocbesinos. — It  is  uot  the  proper  practice  to  enter- 
t(un  disbarment  proceedings  while  the  oonduot  complained  of  ts  already 
being  Investigated  in  an  appropriate  ocUon;  and  vhere  the  alleged 
wrong  is  committed  during  or  In  connection  with  tlie  judicial  trial  ot 
an  action,  the  disbarment  proceedings  should  be  postponed,  or  its  hear- 
iog  suspended  until  the  termination  of  the  actJon,  The  People  e.  Ben- 
son, S56. 

MAnDAUUS. — The  writ  of  mandamus  should  never  go,  unless  among 
other  things,  the  foHuwIug  Jurisdictional  facts  are  made  to  appear;  Jlrst, 
a  clear  legal  right  in  the  party  praying  the  writ  to  have  the  act  per- 
formed for  which  he  seeks  the  aid  of  the  court;  second,  a  clear  legal 
duty  on  the  part  of  tlie  officer  sought  to  be  coerced ;  tAlrd,  that  the  rem- 
edy when  issued  will  be  effectual  as  a  remedy.     TAe  People  v.  Bailer,  401. 

Saub. — The  writ  of  mandamus  will  not  go  to  control  Judicial  discre- 
tion, or  to  compel  an  inferior  tribunal  to  act  in  a  particular  manner, 
or  to  enter  a  particular  judgment  or  order,  but  only  te  compel  the  do- 
ing of  some  act  which  it  Ih  clearly  the  duty  of  the  lower  court  to  do.    lb. 

EviDRNCE— Okuer  OF  Pkooit. — The  order  of  proof  is  always  witliin 
the  discretion  of  the  trial  court,  and  not  subject  to  review  by  appellate 
tribunal  except  in  case  of  gi'osa  abuse  of  discretion.    lb. 
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Injijsanos — Good  Faith. — la  a  suit  hj  a  third  party  to  oancel  a 
ooDtract  for  paving  streets,  made  by  a,  municipality  with  one  of  the  dis 
feodants,  on  an  application  for  temporary  Injunction  to  regtralo  the 
carrying  out  of  the  oonti-act  until  final  heaiing,  when  the  court,  from  a 
reading  of  the  complatut,  entertained  HusploiotiB  of  a  lack  ot  good  faitl) 
of  plaintiff,  it  waA  Jugtifled  in  requiring  plaintiff  to  first  show  b;  evi- 
dence his  good  faith  in  prosecuting  the  suit  before  hearing  otber 
testimony  offered  by  plaintiff.  If  the  plaintiff  was  not  in  good  faith 
prosecuting  the  acUon  in  his  own  interest  aud  the  interest  of  other 
property  holders,  he  was  not  entitled  to  the  injunction,  however  strong 
in  other  respects  the  merits  of  the  case.    16. 

Hanpauts— Interlocutort  Procbedih os. — The  writ  of  mandamus 
will  never  Issue  when  it  would  be  manifestly  inoperative,  and  not  usually 
to  review  interlocutory  proceedings  of  courts.     lb. 

Same — Buli.ios  of  Courts. — The  rulings  of  courts  upon  questions  of 
law  or  fact  arising  in  a  case,  or  upon  questions  of  practice  and  rules  of 
court,  are  not  subject  to  review  in  a  mandamus  proceeding.     26. 

BuBDBN  OF  Phoof — OPBNINQ  AND  CLOSING  CASE. — Where  plaintJS 
avers  an  amount  due  him  under  a  conti'act,  and  that  an  account  was 
stated,  showing  the  balituce  due,  and  defendant  admits  tiie  contract 
and  the  amount  due,  but  claims  the  amount  due  is  payable  to  a  third 
party  and  not  to  plaintiff,  the  answer  does  not  admit  plaintiffs  whole 
case.  The  burden  of  proof  is  on  plaintiff  and  defendant  is  not  entitled 
to  open  and  close  the  case.     Teller  r.  Feryuton,  432, 

EviDKNCE — Admissions  of  Pabty.^ — The  admissions  of  a  party  to  a 
suit  are  admisHible  in  evidence  without  first  fixing  the  time  and  place 
of  such  conversation.     lb. 

Depositions — Waiver  op  Objections. — Objections  to  depositions 
waived  at  trial  are  not  av^lable  on  appeal.     lb. 

Evidence. — In  a  suit  upon  a  contract,  where  the  defense  Is  that  the 
amount  due  Is  payable  to  a  third  pai-ty,  testimony  tliat  said  tliird  party 
did  not  know  of  such  arrangement,  and  that  be  had  never  demanded  thA 
money,  was  admissible,  under  inetructlon  by  the  court  tliat  knowledge 
of  such  pai'ty  was  not  necessary  to  the  validity  of  the  contract.     lb. 

Same. --Wi  to  ess  on  cross-ez  ami  nation  cannot  be  required  to  answer 
whether  or  not  he  made  certain  allegations  in  a  verified  complaint  in 
another  suit,  witliout  first  exhibiting  to  the  witness  the  complaint  re- 
ferred to.    lb. 

Issues  Sbttleii  in  Formes  Case. — The  issues  involved  in  this  case 
were  determined  in  the  case  of  Sellers  v.  Floyd,  ante,  p.  484,  and  tlie 
court  declines  Co  consider  the  merits  of  the  case.    Floyil  v.  Cochran,  489. 

Duty  op  Coubt. — The  duty  of  the  court  is  to  decide  actual  contro- 
versies, by  a  Judgment  that  can  be  carried  Into  effect,  and  not  to  give 
opinions  upon  abstract  propositions,  or  to  declare  principles  or  rules  ot 
law  which  cannot  aSect  the  matter  in  issue  before  it     lb. 
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Callinb  in  Jitdob  fbom  other  District. — Uader  the  general  Um 
of  this  state,  a  judge  of  one  district  may  nt  any  time,  and  for  any  pur- 
pose which  seemB  proper  to  liim,  call  Id  anotlier  judge  from  another 
district  to  try  any  cause  or  proceeding  pending  in  his  court,  whether  it 
be  an  ovdinavy  nction  or  special  proceeding.  Sterling  Ditelt  Co.  r.  Biff 
A  Flatte  Vaileu  UitehCo.,  491. 

CosFLicTiMO  EvitiBKOB. — Although  the  evidence  is  conflicting,  if 
tiiere  be  siifBcient  legal  evidence  in  the  record  to  sustain  thq  findings 
and  judgment,  a  reversal  will  not  be  had.  Tlie  record  examined  and 
the  findings  of  the  lower  court  sustained.     lb. 

FiU'fQ  BsiBPH. — The  filing  of  printed  briefs  upon  the  hearing  of  a 
preliminary  ap  pi  icaU  on  tor  injunction  Is  not  equivalent  to  filing  abstracts 
and  briefs  under  the  rule,  and  for  failure  to  file  abstracts  and  briefs 
uader  Rule  14  the  appeal  is  dismissed  for  want  of  prosecution,  and  judg- 
ment of  tower  court  affirmed.  The  Calkolic  Cemetery  Atmodatioa  v.  Den- 
ver, 600. 

Tbust  Fuxd — LiABiLiTT  OF  TBU8TBB.— Id  Order  to  subject  A  private 
estate  of  a  defaulting  trustee  to  the  payment  of  tlie  trust  fund  that  has 
been  by  him  wrongfully  converted,  It  is  not  necessary  to  trace  such  funds 
into  any  particular  property,  but  it  must  be  clearly  shown  that  it  went 
into  and  was  used  for  tlie  benefit  of  audi  estate.  lIopHM  e.  Burr  A 
Knapp,  502. 

FiNDiNaa. — In  tlie  absence  of  the  evidence  from  the  record  it  will  be 
presumed  that  it  was  sufficient  to  sust^n  the  findings  of  the  court    II'. 

JriHiMKNTON  Plbadino. — A  motlon  for  judgment  on  the  pleading 
oanniit  be  sustained  unless  under  the  admitted  facts  the  moving  party 
wiinid  be  entitled  to  judgment  witliout  regard  to  what  the  ttndlogs  might 
be  on  the  facts  upon  which  issue  is  joined.     ^iJls  r.  Hart,  50S. 

Waived — An  objection  to  a  departure  from  the  cause  of  action  stated 
In  the  comptaiut,  cannot,  for  tlie  first  time,  be  raised  in  the  appellate 
court.     lb. 

JuDOtaiENT  ON  Plbadino. — A  moUon  for  a  judgment  on  the  pleading 
cannot  prevail,  unless  on  the  facts  thereby  established  the  court  can,  as 
a  matter  of  law,  pronounce  judgment  on  the  merits.     lb. 

See  also  Appbllati:  Practice. 
PRACTICE  IN  CRIMINAL  CASES: 

Imdictmknt  fob  Assault  With  Intkht  to  Rob.— An  indictment  for 
assault  witli  intent  to  rob  which  alleges,  as  to  the  assault,  that  the  dft- 
fendant  "  did  make  an  assault,"  without  stating  all  of  the  partJculara 
comprehended  by  the  statutory  definition  of  that  term  is  sufficient 
McNamaTa  v.  The  People,  61. 

Assault  With  Intent  to  Rob — Evidbncb. — The  crime  of  assault 
with  intent  to  rob  may  be  committed  by  intimidation  as  well  as  by  act- 
ual force,  and  the  intimidation  may  be  as  etfoctually  accomplished  by 
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apparent  as  by  actual  ability  to  inflict  ihe  injurj;  hence  proof  ot  actual 
ability  to  Inflict  the  injur;  In  the  manner  threatened  is  not  neoeuarily 
«8aenljal.  Such  an  asBault  may  he  made  by  timing  a  gun  at  another 
within  skooting  distiuice  and  In  a  ntanner  indicating  that  it  Is  loaded, 
notwithstanding  it  was  not  in  fact  charged.     lb. 

AUBI.— An  alibi  is  not  an  Independent  defense.  The  burden  of  proof 
is  not  upon  the  defendant  to  establish  It.  It  the  testimony  touching  an 
alibi  be  sufflclect  to  raise  a  reasonable  doubt  ae  to  the  presence  of  the 
defendant  at  the  commission  of  the  crime,  he  is  entitled  to  on  acquittal, 
and  the  Jury  should  be  bo  instructed.     lb. 

AppKio-ATK  PBACTICE — Motion  to  Affibk. — Where  all  the  assign- 
ments of  error  were  predicated  upon  matters  preservable  only  by  bill  of 
exceptions,  and  that  which  purported  to  be  a  bill  of  exceptions  bss  been 
stricken  from  the  fllea  for  want  of  proper  autbantlcation,  the  judgment 
may  be  affirmed  upon  motion.     Davia  v.  The  Peopte,  102. 

Ueabiho  op  Evidbnce  OS  FtBA  OF  O-niLTT — Recokd. — In  all  oases 
where  the  court  possesses  any  discretion  as  to  the  extent  of  the  punish- 
ment to  be  Imposed  upon  a  plea  of  guilty,  witnesses  must  be  examiaed 
as  to  the  aggravaUon  and  mitigation  of  tlie  oOense.  If  the  record  does 
not  afflrmatively  show  titat  this  was  done,  the  judgment  will  be  reversed 
on  error,     .^rrano  et  al.  v.  The  People,  233. 

Same. — The  record  should  affirmatively  show  the  taking  of  all  st«ps 
which  are  essentia!  to  suaCain  the  sentence.    lb. 

Etidekcu — LisE  OFfxnsEB. — For  the  purpose  of  showing  the  guilty 
Intent  of  the  accused  in  a  proBeciitiou  for  obtaining  goods  by  fraudulent 
representations  it  may  be  shown  ttiat  he  was  engaged  in  otlier  similar 
frauds,  provided  the  transactions  are  bo  connected  as  to  time  and  so 
similar  In  their  other  relations  that  the  same  motive  may  be  reasonably 
Imputed  to  them  all.     Bov»h  v.  The  People,  2B2. 

Failurb  to  Support  Wifb — Inpobmatioh — Time. — An  information 
filed  with  a  justice  of  the  peace  on  January  18,  189T,  charging  a  party 
with  failure  to  support  his  wife  alleged  the  time  of  the  offense  as  "on 
or  about  tbe  19t1i  day  of  September,  and  continuously  since,  A.  D.  1691." 
Held,  that  from  the  langange  employed  oliarging  tbe  time  when  the 
offense  was  committed,  it  is  fairly  inferable  that  It  was  at  a  date  prior 
to  tbe  flllDg  of  the  information,  and  althoogb  it  might  have  been  suc- 
cessfully attacked  at  the  proper  time,  by  a  motion  on  account  of  form, 
or  ambiguity,  it  is  too  late  to  raise  that  question  after  trial.  Poole  o. 
The  PeopU,  510. 

Same — KebidbdcbofDbfbndamt. — In  a  prosecution  under  the  Btat> 
nte  for  the  failure  of  a  husband  to  support  his  wife,  it  Is  not  necessary 
to  allege  In  the  information  that  the  defendant  is  a  resident  of  the  state. 
Nonresidents  are  excepted  from  the  operation  of  the  statute,  but  it  is 
o  negative  exceptions.  If  defendant  was  a  nonresident, 
IS  a  nmtter  of  defense.     lb. 

Vol..  xxrv — 39 
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Sake — EvmEircE. — It  was  not  prejudicial  error  to  admit  in  avidenee 
a  decree  from  anotlier  itate  purporting  to  flod  that  defendant  and  wife 
were  at  a  certain  time  capable  of  entering  into  a  marriage  contract,  and 
tliat  thej  were  at  said  time  legally  married,  even  thougli  such  decree 
was  not  proper];  certifled,  where  the  evidence  of  tbe  defendant  was 
tliat  the  pariiies  had  lived  together  and  recognized  each  other  aa  hus- 
band and  wife  for  a  number  of  years  after  the  impediment  to  their  legal 
marriage  was  removed.  This  admission  coupled  with  the  UDContro- 
vei'ted  fact  that  they  had  attempted  in  good  faith  to  enter  into  the  mar- 
riage relation,  before  that  time,  concluilvely  established  the  relationship, 
and  the  admission  of  the  copy  of  the  decree  was  not  prejudicial.  Where 
there  is  evidence  tending  to  prove  that  the  identical  copy  of  such  decree 
offered  and  received,  was  discussed  by  the  pai-tles,  and  the;  agreed  to 
accept  it  as  evidencing  their  true  relation,  it  is  proper  to  be  considered 
for  the  purpose  of  showing  the  agreement  thus  made.     lb. 

Bond  fur  Suppobt. — In  a  prosecution  for  failure  by  a  husband  to 
support  his  wife,  tlie  statute  authorizes  the  acceptance  of  a  bond  ocodi- 
tioned  for  the  support  of  the  wife  for  six  months  in  lieu  of  the  penalty. 
The  statute  provides  no  amount  of  penalty  for  the  bond,  nor  does  tt  fix 
any  stated  amount  or  time  for  payments  for  support  of  wife.  In  the 
absence  of  such  provision,  the  court  lias  authority  to  fix  the  penalty  of 
bond  and  to  provide  the  amount  and  times  for  payments  to  be  mode  to 
the  wife.    lb. 

Arraiqmmkiit  —  Plea. — Where  the  defendant  was  arraigned  and 
pleaded  not  guilty  before  a  justice  of  the  peace,  on  appeal  to  the  county 
court  it  was  not  necessary  for  defendant  to  be  rearriugned  or  to  replead 
in  that  court.    lb. 

Failubb  to  Support  Wife — Wife's  Tisaxciai.  Mkaitb. — Ina  pros- 
ecution of  a  husband  for  failure  to  support  his  wife,  he  was  not  relieved 
from  such  support  on  account  of  the  financial  means  of  the  wife.  It 
was  immaterial  that  the  wife  had  means  of  her  own,  sueb  means  not 
having  been  obtained  from  the  husband.     lb. 

BiLi.  OF  Exceptions. — Errors  relating  to  the  giving  of  instmotions, 
the  admission  and  rejection  of  evidence,  the  conduct  of  the  court  In 
controlling  the  procedure  at  tlie  trial  and  the  insufficiency  of  the  eri- 
dence  to  support  the  verdict  cannot  be  considered  by  the  supreme  court 
In  the  absence  of  a  bill  of  exceptions  presenting  the  same.  PetUt  v. 
The  People,  517. 

Same. — A  bill  of  exceptions  signed  and  sealed  by  the  trial  court  one 
day  after  the  record  is  certified  by  the  clerk,  not  filed  In  the  district 
court,  nor  certified  by  the  clerk  as  a  true  bill  of  exceptions,  cannot  bt 
considered  aa  a  part  of  the  record.     lb. 

iNFiRMATioH. — Where  tbe  law  provides  that  an  offense  may  be  oom- 
niitted  in  different  ways,  connecting  the  different  methods  of  commit- 
ting the  oSense  with  the  word  "or,"  an  information  is  not  double  whiob 
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cliarges  a  defeadant  witli  all  tbe  nays  in  which  the  oS«tise  may  be  com- 
mitted employing  the  conjunction  and  where  tbe  statute  has  "or."    lb, 

DfiKuRHKit. — Upon  an  issue  of  taw  raised  by  deunurer,  the  court 
canaut  determiae  a  questioQ  of  fact  presented  by  affidavit  io  support  of 
tlie  demurver,  and  which  does  not  appear  upoa  Che  face  of  the  Infoi'- 
mattoD.    lb. 

iNTOXicAniro  Liquokb — Sale  without  License — Uedicikal  Fuii- 
rosKS. — Id  a  prosecution  for  selling  intoxicating  liquors  without  license, 
the  fact  that  the  liquor  was  sold  fur  medicinal  purposes  is  no  defense. 
Chipman  v.  The  People,  520. 

Sake—Pbbmits. — Our  statutes  confer  upon  towns  and  cities  authority 
to  grant  permits  to  druggists  for  the  sale  of  liquor  for  medicinal  and 
cert^u  other  purposes.  Withoutsuch  permit,  a  legal  license  is  an  essen- 
tial condition  to  the  right  to  sell  liquor  for  any  purpose.     lb. 

Evidence. — In  a  prosecution  fur  the  sale  of  liquor  without  license, 
the  intent  of  the  party  selling  Is  immaterial;  it  is  therefore  error  to 
admit  evidence  of  other  sales  to  show  the  intent  with  which  the  sale  in 
questjon  was  made.    lb. 

Ihstbuctions.— Where  no  exceptions  are  taken  to  the  giving  of  in- 
structions, they  will  not  be  reviewed  on  appeal.    lb. 

Rape — Indictment — Eviobmck. — In  a  prosecution  for  rape  it  is  nut 
necessary  to  yi^e  in  the  indictment,  nor  is  It  fnonmbent  upon  the  pros- 
ecution, to  prove  the  age  of  the  defendant.   Mitchell  v.  The  People,  i>;ii. 

Same — Psoor  ov  Different  Acts — Election. — In  a  prosecution  for 
rape  evidence  of  different  acts  of  sexual  intercourse  was  introduced 
without  objection  from  defendant,  and  no  motion  was  made  to  require 
the  prosecution  to  elect  upon  which  of  them  It  would  rely  for  conviction. 
Upon  appeal  defendant  cannot  complain  that  an  actual  election  was  not 
made.  All  the  acts  proved  were  within  the  statute  of  limitatiuo,  and 
tlie  prosecution  had  tbe  right  to  select  from  among  them  that  upon 
which  it  would  rely  for  conviction;  and  In  the  absence  of  any  express 
election  from  tlie  record  It  will  be  presumed  that  the  prosecution  elected 
to  stand  by  the  offense  it  first  introduced  evidence  to  establisli;  and  that 
evidence  of  other  acta  was  not  introduced  to  prove  substantive  offeoses, 
but  in  corroboration  and  explanation  of  the  evidence  of  the  act 
charged.    lb. 

PBESUMPTIONS: 

Nrolioencb. — Negligence  on  part  of  a  railroad  company  in  killing 
livestock  is  not  to  be  presumed  from  the  mere  fact  that  the  stock  upon 
ila  track  was  killed  by  a  tr^n.     Robinson  e.  The  D.  &  R.  O.  R.  R.  Co.,  98. 

MtNiNa  Claiub— Latebal  Riaffta, — It  is  to  be  presumed  that  the 
owner  of  a  mining  claim  is  the  owner  of  all  deposits  of  ore  within  the 
side  lines  of  the  location,  until  it  shall  be  shown  by  a  preponderance 
of  the  testimony  that  such  deposits  are  part  of  a  lode  having  its  top 
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or  Apex  within  the  boundariM  of  anotkei's  cl^in,     Wukeman  v.  Jfortoit, 

192. 

SAhS. — Whan  a  lode  iiaa  been  proapeeted  and  developed  aufflcientlj 
to  ascertain  that,  so  far  as  developed,  Its  strike  is  subHtantiallj  parallel 
with  the  side  Hoes  of  the  claim,  the  owner  is,  prima  facie,  entitled  to 
tiie  presnmption  that  it  continues  in  the  uine  direction  throughout  the 
length  of  the  claim,  and  the  same  presumpUon  obtains  when  extra  lat- 
eral lights  are  InTolved.     Jft. 

CtTtBS  AND  Towns— LicERSB. — It  will  not  be  presumed  tbat  a  city  or 
town  has  accepted  or  exercised  the  exclusive  power  given  it  to  licensa 
and  regnlat«  saloons,  in  the  absence  of  proof  to  tbat  efEecL  Mutller  c. 
The  PeopU,  251. 

MABRiAai. — When  a  man  and  woman  are  living  together  in  apparent 
matrimony,  and  are  accepted  by  the  community  as  husband  and  wife, 
they  ai-e  presumed  to  be  married;  but  this  presumption  is  overcome  b; 
proof  that  at  the  time  one  of  the  parties  has  a  living  wife  or  husbKud. 
It  is  not  to  be  presumed  that  one  of  the  parties  to  an  alleged  marriage 
was  guilty  of  bigamy  in  oouBummating  the  marriage.  Hettrj/  v.  Me- 
yealev,  456. 

PRINCIPAL  AND  AGENT: 

Katification. — One  who  has  constituted  another  his  agent  is  con- 
cluded by  the  acts  of  the  agent  within  the  apparent  scope  of  the  autliority, 
especially  if  he  accepts  and  retains  the  benefit  of  the  agent's  acts. 
Hagerinaa  el  al.  v.  Botes,  71. 

AoBNCT— Estoppel.— A  church  congregation  having  permitted  it« 
priest  to  hold  himself  out  as  possessing  absolute  control  of  its  affairs 
and  power  to  borrow  money  uponlts  credit  and  to  expend  the  same  for 
its  church  purposes,  cannot  repudiate  the  indebtedness  while  accepting 
the  benefits  derived  from  the  expenditure.  Roman  CatkoUc  Congregofiini 
V.  O'Leary,  226. 

PRIORITIES:  See  WATER  EIGHTS. 
PROUISSORT  NOTES:  See  BILLS  AND  NOTES. 
PUBLIC  BUILDINGS:  See  INTERNAL  IMPROTEMENT. 

QUO  WARRANTO: 

DisTBioT  Attobnet — RELATOR. — The  district  attorney  may  institute 
proceedings  in  the  nature  of  quo  vmrraido  upon  his  own  respousibllity, 
and,  if  upon  request  he  refuses  so  to  do,  a  private  person,  as  relator, 
may  in  a  proper  case  institute  them  without  leave  of  court.  After  com- 
plaint filed  by  a  private  person,  as  relator,  it  is  the  duty  of  tl>e  court  to 
determine  wliether  he  had  a  right  to  commence  the  proceedings  or  bas 
a  right  further  to  maintain  them.  The  People  n.  Beoenls  q^  <Sta(«  t/nl- 
vertlty,  175. 
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REGISTRATION:  See  ELECTIONS. 

BES  JUDICATA: 

Collateral  Attack— J drisdictioit. — Wbere  a  jadgment  ia  pre- 
sented to  a  coart  for  affirmattre  action  (as  in  mandamus  to  compel  the 
lery  of  a  tax  to  pay  it),  tlie  court  is  not  authorized  to  go  beliind  it  for 
the  purpose  ol  eiamlaing  the  validity  of  the  cause  of  action  upon  nliich 
It  was  entered.  Upon  this  issue  the  judgment  is  rea Judicata.  In  sucli 
a  oasB,  although  the  congtruotioa  of  a  provision  of  the  constitution  may 
bava  been  neoesgary  to  a  determlnaUou  of  the  original  action,  that  ques- 
tion is  not  so  involved  in  tbe  proceeding  to  enforce  the  judgment;  an  to 
give  this  court  jurisdiction  to  review  the  mandamus  proceedings.  The 
Board  of  County  CommUiionera  of  Bio  Orrmde  Counlv  v.  Burpee,  57. 

Pbachce. — Where  a  decree  of  tbe  trial  court  has  been  reviewed  by 
tlie  court  of  appeals  upon  an  appeal  by  the  defendant,  the  supreme 
court  will  not  entertain  a  writ  of  error  sued  out  by  plaintlR  to  the  decree 
of  the  trial  court  and  involving  the  same  questions  passed  upon  by  the 
court  of  appeals;  and  it  is  immaterial  that  the  writ  of  error  was  sued 
out  prior  to  the  taking  of  the  appeal.  The  San  Miguel  Mfn.  Co.  v.  The 
SnffoUt  Jfin.  Co.,  466. 


Tbusths's  Salss.— When  the  power  o!  sale  tn  a  trust  dood  provides 
that  the  sale  shall  1>e  tor  cash,  the  truBt«e  is  not  bound  to  accept  the 
highest  bid,  unless  it  be  for  cash  and  bona  fide.  If  through  mistake,  lie 
strike  off  the  property  to  the  wrong  person  or  to  one  not  in  a  position 
to  comply  with  his  bid,  he  may,  In  the  exercise  of  a  wise  discretion, 
when  substantial  justice  can  be  done  and  the  rights  of  Intereated  par- 
ties be  protected,  select  the  proper  bidder  to  whom  the  sale  sliould  he 
made  and  the  deed  be  given.     Coler  t.  BaHh,  31. 

Same — Afflication  or  Pobckase  Money. — The  tact  that  a  trustee 
has  not  properly  applied  the  proceeds  of  a  sale  Is  not  a  ground  for  can- 
celing his  deed  or  for  setUng  aside  the  sale,  as  against  a  bona  fide  pur- 
chaser, especially  where  the  deed  of  trost  absolved  the  purcliaser 
from  the  responsibility  of  seeing  to  the  application  of  tbe  purchase 
money.     2b. 

TRtiBTSB's  Sale — Hiobebt  and  Best  Bio.^It  no  one  but  the  owner 
of  the  note  bids  at  a  trustee's  sale,  his  olTer  in  the  sense  of  the  term  as 
used  tn  the  trust  deed,  is  the  "  highest  and  Iiest  bid."  Where  the  trust 
deed  provides  that  the  trustee  must  sell  for  the  highest  and  best  price, 
tiiis  does  not  mean  that  no  sale  is  legal  unless  there  are  three  or  more 
bids.  It  only  one  bona  fide  bid  is  made,  it  is,  in  the  language  of  the 
Instrument,  "  tbe  highest  and  best  bid.    XoCArop  c.  TVaey,  482. 

Sake— Competition.— Where  a  full  and  fwr  opportunity  la  given  to 
bidders  to  participate  and  there  Is  no  collusion,  the  requirement  as  to 
eompetitloD  is  fulfilled.    A. 
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SALES— Continued. 

Sahb — HonB  OF  Salb. — S&le  adTortiEed  by  trustea  to  take  plaee  at 
too  o'clock,  but  which  waa  actiwU;  made  at  half  past  ten  o'clock,  waa 
out  a  departure  from  the  notice.  The  lav  does  not  recognize  fractions 
of  an  hour.  Under  the  notice  tJia  trustee  was  not  required  to  sell  pre- 
ciselj  at  t«n  o'clock,  but  might  sell  at  an;  time  dndng  the  hour.     It. 

Same  —  iNADEquACT  op  Pbics. — Here  Inadequacy  of  price  is  no 
ground  foe  setting  aside  a  trustee's  sale,  otherwise  properly  con- 
ducted,    lb. 

Saub. — The  fact  that  on  account  of  the  stringency  of  the  times  prop- 
erty did  not  bring  its  full  value,  and  a  party  tlierehy  loses  her  equity  in 
the  property,  Is  unfortunate,  but  is  no  l^al  reasun  why  the  cuurt  should 
depart  from  the  unquestioned  rules  of  law  tliat  govern  such  cases  and 
aibltrarily  give  pialntiif  a  further  opportunity  to  protect  herself,  when 
she  does  not  eveu  claim  that  another  sale  would  enable  her  to  do  so.     lb. 

Execution  Sai.b.— The  eCCect  of  a  sale  of  land  on  execution  is  to 
destroy  all  liens  whloh  are  subsequent  to  the  lien  of  the  judgment  upon 
wliicli  tlie  execution  was  Issued,  or  that  which  It  was  used  to  enforce. 
Heltert  v.  Fioyd,  484. 

Redemption  from  Zzkcutios  Sale  — Ihtbhbst.  — That  part  ef 
sec.  18.^2,  Uen.  State.  1883  (Mills'  Ann.  Stats,  sec.  2548),  which  fixes  tite 
rate  of  InteieHt  to  be  paid  by  judgment  creditors  redeeming  lands  from 
execution  sale,  at  ten  per  cent  per  annum  from  Ute  date  of  sale  upon 
the  amount  tlie  land  sold  for,  waa  not  repealed  by  the  amendment  to 
the  general  interest  law  changing  the  legal  rate  of  Interest  from  ten  to 
eight  per  cent  per  annum.  In  order  for  a  judgment  creditor  to  redeem 
real  estate  from  an  execution  sale  he  must  pay  the  amount  for  which  it 
sold,  together  with  interest  from  date  of  sale  at  ten  per  cent  per  annum, 
O'Mahoney  s.  The  People,  &24. 

SEWER  TAX:  See  TAXES  AXD  TAXATION. 

SPECIFIC  PERFORMANCE  OF  CONTRACT: 

PLEADtHO. — G.  was  indebted  to  T.  evidenced  by  promissory  notes 
secured  by  deed  of  trust  on  farming  land  and  a  water  right  used  in  irri- 
gating said  land  and  other  property.  An  agreement  was  made  between 
them  whereby  G.  was  to  convey  to  T.  the  land  and  water  right,  in  con- 
sideration that  T.  should  suiTender  and  cancel  the  notes  and  release  the 
deed  of  trust  T.  entored  into  possession  of  the  land  and  water  right 
under  the  agreemenL  Shortly  afterwards  G.  tendered  to  T.  a  warranty 
ilpeil  to  the  land  and  water  right  and  demanded  the  surrender  and  can- 
cellation of  the  notes;  but  T.  declined  to  accept  the  deed,  and  refused 
to  surrender  the  notes.  G.  brought  an  action  to  enforce  specific  per- 
formnnce  of  the  contract.  Tiie  complaint  described  the  land,  but  did 
not,  in  terms,  mention  the  water  right,  but  alleged  that  the  convey- 
ance was  to  be  of  the  land  "together  with  all  appurtenances  thereto 
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SPECIFIC  PEEFOEMANCE  OF  CONTRACT— Conifnued. 
belonging."    Held,  that  under  the  fiMts  of  the  oaae  the  allegationa  o( 
the  compUint  were  sufficient  to  admit  evidence  of  &  contract  to  convej 
land  and  a  wat«r  right  and  there  was  no  variance  between  the  contract 
alleged  and  the  one  proved.    Oelwlcks  v.  Todd,  404. 

STATE  UNIVERSITY: 

Location. — The  location  of  the  Btate  university  is,  by  the  constitu- 
tion, established  at  Boulder,  and  cannot  be  changed  except  by  consti- 
tutional amendment  The  People  ex  r«I.  Jerome  c.  The  Regenta  of  the 
State  Untotriit!/,  ITS. 

FBASCHiass. — Except  as  limited  by  tlie  constitution,  the  general 
assembly  has  poner  to  alter  or  take  away  the  rights  and  franchises  of 
the  state  university.     lb. 

Mbdical  DKPAJtTHENT. — Thc  rcgents  of  the  state  university  have  no 
power  to  maintain  the  medical  department  ot  the  university  at  any 
place  other  than  at  Boulder.     lb. 

STATUTES  AND  STATUTORT  CONSTRUCTIOX  :■ 

CoNiTrruTioHAL  Law — UxiFOKMrrr  or  Pbacticb. — Section  9  ot  the 
act  of  1891  [sec.  1093  a,  Hills'  Ann.  Stats.  Supp.)  which  undertakes  to 
provide  that  in  counties  of  first  class  eltlier  party  to  aa  action  in  tlie 
county  court  shall  be  entitled  to  a  jury  without  advancing  the  fees 
therefor,  but  in  counties  of  other  classes  the  right  to  a  trial  by  jury  is 
coodiUoned  upon  the  payment  of  jury  fees  in  advance,  is  repugnant  tu 
the  requirement  of  the  constitution  that  the  practice  of  all  courts  of  the 
same  class  shall  be  nnlforro.  The  Board  of  Count]/  Coinmitrloners  r. 
The  FIrtt  Nat.  Bank,  124. 

JuKiEBirrCouNTTConBTS.— Section  1093,  Mills'  Ann.  Stats,  (sec.  5(M, 
Gen.  Stats,)  relating  to  juries  In  the  county  court  applies  only  where  n 
Jury  has  not  been  summoned  geneiall;  for  the  term,  or,  if  summoned, 
has  been  discha^ed,  and  a  party  demands  a  Jury  for  a  particular 
eause.     lb. 

Same. — When  the  requirements  of  the  act  of  1891  in  relation  to  Juries 
summoned  generally  for  the  term  have  been  complied  with,  their  fees 
are  chargeable  to  the  county.     lb. 

JORtSDiCTiON,  SuPREUB  CouRT. — A  question  of  statutory  oonstnic- 
Uon — as  whether  a  statute  has  been  repealed  by  impllcatiou — cannot 
give  this  court  jurisdiction  to  review  a  judgment  of  the  court  of  ap- 
peals.    iTimtrance  Co.  e.  Bonner,  220. 

"Internal  Ihpsotehent." — The  phrase  "internal  improvement" 
as  used  In  section  12  ot  the  enabling  act  (sec.  193,  1  Mills'  Ann.  SUts.) 
and  in  sectiou  2378,  Rev.  Stats.  17.  S.,  does  nut  include  public  buildings, 
such  as  asylums,  state  houses,  universities,  or  nny  other  public  buildin((s 
Of  like  character.    The  fund  created  by  the  proceeds  derived  under 


b,GoogIc 


616  Index. 

STATUTES  AUD  STATUTORT  CONSTRUCTION— Continuei. 
soctioQ  12  cftDDot  be  applied  to  tbe  coastrucUon  ot  sncli  buildiuga. 

In  re  ZnferTini  Improvement  Fitnd,  247. 

Watkr  KioHTS— Filiwo  Plat.— Sec.  2265,  Mills'  Ann.  SUts.,  requir- 
ing a,  map  Bhowing  certain  tbtngs  to  be  filed  witbin  ninety  dafs  &ft«r 
the  conBti'uctiuD  or  eDlavgement  of  an;  ditcb,  canal  or  feeder  for  anj 
ditcli  01'  I'eBei'vuir  taking  water  directly  from  any  natural  Bteam  for  irrl- 
ga^ioD,  npplles  only  to  ditcbea,  canala  or  feeders  for  i-eaervoira  of  the 
detignated  capacity,  talclog  water  directl]/  from  a  natural  atream. 
Dltcliee,  etc.,  taking  water  from  a  natural  stream  indirectlj/  tbrougb 
■ome  previously  constructed  conduit,  or  ditches  of  other  capacities,  or 
tliose  taking  water  from  an  artificial  stream  do  not  come  wttbln  tbe 
provisions  of  tbe  statute.  Water  Supply  A  Storage  Co.  b.  Larimer  <t 
Weld  Ir.  Co..  322. 

Re PKAL.— While  tbe  act  of  1893  amending  see.  2860,  Gen.  Stats.,  mak- 
ing it  the  dnty  of  the  assessor,  instead  of  tbe  county  clerk,  to  extend 
tbe  tax  list  and  issue  warrant  to  the  treasurer,  does  not  expressly  repeal 
section  3SiiO,  Ren.  Stats.,  wliioli  requires  tUe  county  clerk  to  include  in 
bis  warrant  municipal  taxes,  said  section  is  by  tbe  act  of  1893  rendered 
Inoperative.  Tbe  effect  ol  said  act  Is  to  read  into  section  3350  tbe  word 
"  assessor  "  instead  at  '*  county  clerk."  The  City  of  Bighlandt  c.  John- 
ton,  371. 

Taies— Warbamt  for  Collrction. —Under  the  statutes  as  they 
now  exist,  it  is  necessaiy  for  the  assessor  to  deliver  to  tlie  treasurer  a 
warrant  for  the  collection  of  state,  county  and  municipal  taxes  proper. 
But  no  sucli  necessity  exists  in  case  of  sewer  assessments.  Tbe  city 
council  levies  the  assessment  for  sewer  tax  upon  the  basis  of  supposed 
benefilB  and  tbe  assessor  has  notliing  to  do  witli  it  In  any  way.     lb. 

Samk. — The  statutes  requiiing  a  warrant  for  the  collection  of  taxes 
are  not  applicable  to  municipal  assessments  for  sewers.  When  tbe 
municipality  furniBhea  to  the  treasurer  through  the  certificate  of  its  city 
clerk  delinquent  assessments,  with  proof  of  the  passage  of  an  appropri- 
ate ordinance  for  that  purpose,  the  tteasnrer  without  any  other  warrant 
tlian  the  statute  and  ordinance  has  authority  to  collect  such  delinquent 
assessments.     lb. 

A  DMiNiBTBATioir — SECURED  Claiu. — The  statute  of  nonclalms  (Hills' 
Ann.  Stita.  sec.  4780)  providingtbat  all  demands  not  exhibited  within 
one  year  shall  be  forever  barred  unless  tlie  creditor  shall  Qnd  other  prop- 
erty ot  the  deceased  not  inventoried,  does  not  apply  to  a  claim  secured 
by  deed  of  trust.     Toienaend  n.  Thompson,  411. 

Same. — Claim  presented  after  one  year,  if  not  secured,  should  be  paid 
pro  rata  out  of  property  discovered  after  tbe  expiration  of  one  year, 
whether  discovered  before  or  after  the  claim  was  allowed,  either  b;  tbe 
olf^raant,  the  executor,  or  some  other  person.  If  secured  by  deed  of 
ti'ust,  tbe  proper  proceeding  Is  to  allow  a  foreclosurs  and  sale  of  tbe 
incambered  property,  and  If  the  proceeds  are  iusufflcient  to  pay  the 
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STATUTES  AND  STATUTORY  COXST RUCTION— Continued, 
claim  as  allowed,  Ui  provide  for  saUsfying  tlie  deflcieQCy  pro  rata  out  of 
any  property  discovered  as  aforesaid  after  the  expiration  of  tlie  year.    lb. 

Sahe — FoBBCLOBUBB. — After  tha  ezpiratioD  of  one  year  allowed  for 
presenting  cluins  against  an  estate,  no  order  of  coiivt  was  necessary  to 
authorise  a  claimant  to  proceed  to  foreclosure  of  a  deed  of  truaL  Tlie 
only  condition  precedent  of  tlie  right  of  foreclosure  under  tlie  law  of 
18SQ  was  the  allowance  of  his  claim.  The  amendment  to  that  law  is 
not  cunsidered.     lb. 

Elbctiokb — Beoistbation. — Session LnwB,  1694,  pageO  (3  Mills'  Ann. 
Stats,  sec.  1602  b)  providing  for  the  registi'ation  of  a  covtain  class  of 
voters  in  cities  of  first  and  second  class  by  the  hoard  of  county  com- 
raissloDen,  does  not  extend  to  cities  afterwards  reaching  that  rank. 
The  act  of  1804  repealed  the  act  of  ISfll.     The  People  r.  liatea,  413. 

SA.iix.^Otber  provisions  of  the  act  and  other  authority  than  the  board 
of  county  commissioners  must  be  looked  to  for  making  permanent 
registration  of  the  voters  in  cities  that  have  since  its  passage,  or  may 
hereafter,  come  within  tlie  purview  of  t!ie  act.     lb. 

PuBsniiPTioN. — It  la  not  to  be  presumed  that  tlie  legislature  ever 
requires  the  performance  of  a  useless  formality.    The  People  t.  Amet, 

Taxation— Ml LiTABT  Poll  Tax  —  Assebsob's  Duties.- It  is  the 
duty  of  the  assessor  to  extend  the  military  poll  tax  wltl)  the  other  taxes 
upon  the  assessment  roll.    lb. 

CoNBTKtrcTiON. —  Thc  Construction  given  to  a  statute  Immediately 
after  Its  enactment  by  those  charged  wltli  the  duty  of  carrying  its  pro- 
visions into  effect,  and  enforced  for  many  years  without  question,  should 
not  be  set  aside  but  for  the  most  weighty  reasons.     lb. 

COHSTITUTIOHAL  LAW  —  PoLL  TAX.  —  The  limitation  contained  in 
SMI.  11,  art.  10  of  tlie  constitution  is  as  to  tlie  rate  of  taxation  on  prop- 
erty for  state  purposes  only,  and  does  not  abridge  the  power  of  the 
legislature  to  provide  for  the  levy  of  a  military  poll  tni.     Jb. 

Sanx. — The  fact  that  the  governor  has  dispensed  with  the  military 
enrollment  does  not  operate  to  suspend  the  military  poll  tax,  or  the 
duty  of  levying  and  collecUng  the  same.     lb. 

CoKBTirnTiONAi,  Qi-HBTiONi. ^Ordinarily  ministerial  ofBcers  should 
enforce  a  statute  according  to  Its  plain  requirements,  leaving  the  ques- 
tion of  its  constitutionality  to  be  determined  by  the  courts.    lb. 

Sahb. — The  different  constitutional  and  statutory  provisions  touching; 
the  mllitai'y  poll  tax  are  considered  and  construed  In  the  opinion.     lb. 

Void  Marriaoe  —  Missouhi  Statutk.^TIio  statute  of  Hissouri 
provides:  "The  issue  of  all  marriages  deemed  null  in  law  or  dissolved 
by  divorce  shall  be  legitimate."  This  statute  operates  only  npon  the 
issue  of  marriages,  and  not  upon  the  offspring  of  every  unlawful  cohab- 
itation. To  be  aided  by  this  statute  a  marriage  of  some  kind  must  have 
existed  between  the  parties.    Ilenry  et  aL  t.  MeNealey  et  aL,  456. 


b,  Google 


618  Index. 

STATUTES  AND  STATUTORY  CONSTRUCTION— ConHnued. 

Death  by  Whonoful  Act — Eioht  or  Action. — At  commoD  law  do 
right  of  action  exiated  tor  damages  resulting  fromdeath  through  wrong- 
ful act  or  uegligeuce.  Such  rights  exist  only  by  Tirtue  of  our  statute. 
Gea.  Laws,  ISTT,  p.  343;  Chapter  37,  Mills'  Aau.  Stats.  Uindrj/v.  Soil, 
«4. 

Same. — Tlie  words  '■  heir  or  heirs  "  as  used  in  subdivision  "  second," 
sec.  1-508,  Mills'  Ann.  Stats.,  does  not  Include  all  those  entitled  to  shar« 
in  the  estate  of  a  person  dying  intestate,  but  was  intended  to  mean 
"child  or  children"  and  limit  the  right  of  action  to  WaeaX  descend- 
ants,    lb. 

Saub.— Id  a  case  of  death  by  negligence  or  wrongful  act  where  tbe 
deceased  had  never  been  married  and  left  no  children,  i-ight  of  action  is 
given  eicluaively  to  tbe  father  and  mother,  or  the  sui'viving  parent.    lb. 

SAME-^Wlieie  an  unmarried  man  who  supported  the  child  of  a  de- 
ceased brnther,  said  child  being  his  only  heir,  was  killed  by  a^llgence, 
the  child  has  no  right  of  Eicljon  under  the  statute,  for  damages.     Jb. 

REREiiPTroN  FHOU  ExBCiTTioN  Salk  —  iNTBRBST.  —  That  part  of 
sec.  lSd2,  Geu.  St:ktA.  16S3  (Mills'  Ann.  Stats,  sec.  2548),  which  Szes  the 
rate  of  interest  to  be  paid  by  judgment  creditore  redeeralng  lands  from 
execution  sale,  at  ten  per  cent  per  annum  from  the  date  of  sale  upon 
tlie  amount  the  lund  sold  for,  was  not  repealed  by  the  amendment  to 
tbe  general  interest  law  changing  tlie  legal  rate  of  interest  from  ten  to 
eight  per  cent  i)er  annum.  In  order  for  a  judgment  creditor  to  redeem 
real  estate  from  an  execution  sate  he  must  pay  the  amount  for  which  it 
sold,  together  with  interest  from  date  of  sale  at  ten  per  cent  per  annum. 
O'JfaAonejf  r.  Tke  People,  524. 

SUBROGATIO:^; 

Sbcubity  —  Cbbditoh.  —  When  a  debtor  has  given  security  to  his 
surety  fur  tlie  indemnity  of  the  latter  only,  the  creditor  is  entitled  to 
tlie  benefit  of  the  same,  and  may,  by  proceedings  commenced  in  equity, 
before  tlie  surety  has,  in  good  ft^th,  surrendered  or  disoharged  such 
security,  subject  it  to  the  payment  of  his  debt.    Poole  o.  Lowe  el  aU,  475. 

Saub. — Where  security  is  given  by  a  debtor  for  the  indemnity  of  his 
surety  only,  there  is  no  element  of  trust  in  such  security  In  favor  of  tlie 
creditor  until  he  has  taken  proper  steps  to  subject  it  to  the  payment  of 
his  claim.  And  until  the  creditor  has  taken  such  steps,  the  surety  has 
a  right  to  release  any  such  security.    lb. 

SUNDAY  LAW: 

Saloons— Cm sa  ani>  Towns— Jubisdictiok.— The  general  statute 
against  keeping  saloons  open  on  Sunday  is  In  force  in  cities  and  towns 
tliat  have  a^umed  under  the  law  the  exclusive  right  to  license,  regulate 
or  prohibit  the  sale  of  liquor  within  their  limits,  and  tbe  district  court 
has  jurisdiction  of  such  oSense  under  the  statute.  Mueller  v.  The  Peo- 
ple, 251. 
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PBCeOMPTioK. — It  wtll  not  be  presumed  that  a  city  or  town  has  ac- 
cepted or  ezercleed  the  exclusive  power  Klven  it  to  lioeuEe  and  regulate 
spoons,  ia  the  absence  at  proof  to  that  effect    lb. 

TAXES  AND  TAXATION: 

Power  of  State.— Tbe  state  liaa  power  to  tax  all  subjecta  within  Ita 
territory  and  judsdictlon  nad  this  right  may,  in  the  discretion  ot  the 
leglsUtui-e,  be  exercised  over  all  property  here  temporarily,  whether 
for  trade,  business  or  convenience,  unless  such  exercise  conflicts  witll 
some  constitutional  limitation.  Hall  i.  The  Am.  Rt^geralor  TVanmt 
Co.,  291. 

Personal  Pbopbrtt. — For  the  purpose  of  taxation,  personal  prop- 
erty may  be  separat«d  from  Its  owner  and  be  may  be  taxed,  on. ita 
accoiint,  wherever  it  Is,  although  that  may  not  be  the  place  of  his  dom- 
icile,    lb. 

MovADLB  Pbopertt. — The  state  may  impose  upon  a  foreign  corpora- 
tion wljicli  habitually  uses  and  employs  a  portion  otits  movable  personal 
property  <e.  g.  refrigerator  oars)  within  this  jurisdiction,  its  fair  share 
of  the  burden  of  taxation.     lb. 

Instruments  of  Interstate  Commerce. — No  state  can  interfere 
with  interstate  commerce  by  the  Imposition  of  a  tax  for  the  privilege  of 
trausacting  it,  but  tills  i-estrlctioD  does  not  abridge  the  right  to  tax,  at 
their  full  value,  the  instruments  within  its  territory  and  jurisdiction 
habitually  used  and  employed  in  carrying  on  such  business;  and  when 
such  instruments  are  cars  the  assessment  may  be  based  upon  the  aver- 
age number  In  use  In  the  state  during  tiie  year.    lb. 

Void  AssseauEirT — Injunction. — That  a  tax  or  assessment  is  void  is 
not  sufficient  to  justify  the  interposition  of  a  court  of  equity  t«  restrain 
its  collection.     The  City  t^  Highlands  v.  .Johnaon,  371. 

Sewer  Tax — Methods  of  Collkctiso.— Two  remedies  are  provided 
by  our  general  municipal  corporation  not  for  collecting  sewer  assess^ 
Rients.  By  subdivision  75,  sec.  3312,  Oen.  Stats.  {Hills'  Aun.  Stats. 
sec.  4403)  they  may  be  collected  and  the  lien  thereof  enforced  by  tlie 
city  council  In  a  proceeding  at  law  or  in  equity.  Sec.  3351,  Gen.  StatB. 
(Mills'  Ann.  Stat.  sec.  4472)  gives  the  municipality  the  right  by  ordi- 
nance to  cause  a  delinquent  assessment  to  be  certified  to  the  county 
clerk  of  the  county,  to  tie  collected  and  paid  over  by  the  county  treas- 
urer as  other  taxes.     lb. 

Collection  of  Taxes — Warrant. — The  collector  ot  taxes  must 
have  some  authority  or  warrant  for  tlieir  collection,  or  bis  acta  are  tres- 
passes,    lb. 

Statute— Repeal.— Willie  the  act  of  1893  amending  sec.  2866,  Glen. 
Stats,  making  it  the  duty  of  the  assessor.  Instead  of  the  conulf  clerk,  to 
extend  the  tax  list  and  issue  warrant  to  the  treasurer,  does  not  expi'enijly 
repeal  section  S330,  Gen.  Stats.,  which  requires  the  county  clerk  to  In- 
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elude  in  his  warraat  municipal  tAzes,  said  section  Is  by  the  act  of  ISSS 
i-endered  inoperative.  The  effect  of  Baid  act  is  to  read  Into  sec.  8360  tha 
word  ■■  BstesBor  "  lostoad  of  "  county  clerk."     lb, 

Wabbant  Fon  COLLBCnOH.— Under  the  atatutes  aa  they  no\r  ezfst, 
it  is  necessary  for  the  assessor  to  deliver  to  the  treasurer  a  wan-ant  for 
tlie  collection  of  state,  county  and  ranaicipaJ  taxes  proper.  But  no  such 
necessity  exists  in  caae  of  sewer  sesessments.  The  city  council  levies 
the  assessment  for  sewer  tax  upon  the  ba^  of  supposed  benefits  and 
the  aasessor  has  uothiug  to  do  with  it  in  any  way.    lb. 

Same. — Tlie  statutes  requiring  a  wan-ant  for  the  collection  of  taxes 
are  not  applicable  to  municipal  assessments  for  sewers.  When  the 
muuicipality  furnishes  to  the  treasurer  through  the  ccTliAoate  of  He  city 
clerk  deliuqueDt  assassmeuts,  with  proof  of  the  passage  of  an  appropri- 
ate ordinance  for  that  purpose,  the  treasurer  without  any  other  warrant 
than  the  statute  and  ordinanoe  has  authority  to  collect  such  delinquent 
assessments.     lb. 

STA-ru-roBT  CoNB-rRiTtTnoM. — It  is  not  to  be  presumed  that  the  l^s- 
lature  ever  requires  the  performance  of  a  lueless  formality.  Tke  People 
t.  Ame»,  422. 

HiLiTAHv  Poll  Tax— Absbsbor'b  Dutiks.— It  is  the  dnl^  of  the 
assessor  to  extend  the  military  poll  tax  with  the  other  taxes  upon  the 
assessment  roll.     lb. 

STA-ruTour  CoxaiBUCTioN. — The  constmctton  given  to  a  statute 
immediately  after  Its  enactment  by  those  charged  with  the  duty  of 
carrying  its  provisions  into  effect,  and  enforced  for  many  years  without 
question,  should  not  be  set  aside  but  lor  the  most  weighty  reasons,   lb. 

Constitutional  Law — Poll  Tax. —  The  limitation  contt^ned  in 
sec.  II,  art  10  of  tlie  constltutiun  Is  as  to  the  rate  of  taxation  on  prop- 
erty fur  state  purposes  only,  and  does  not  abridge  the  power  of  the 
legislatui-e  te  provide  for  the  levy  ol  a  military  poll  tax.     lb. 

Sauk, — The  fact  that  the  governor  has  dispensed  with  the  military 
ecrollment  does  not  operate  to  suspend  the  military  poll  tax,  or  the 
duty  of  levying  and  collecting  the  same.     lb. 

CoNBTiTCTioNAi,  QosB-noNB.— Ordinarily  ministerial  officers  should 
enforce  a  statute  according  to  Ita  plain  requirements,  leaving  the  ques- 
tion of  its  constitutionality  to  be  determined  by  the  courts.    lb. 

Samk. — The  different  const itntionaJ  and  statutory  provisions  touch- 
ing the  military  poll  tax  are  considered  and  construed  in  the  opin- 
ion,   lb. 

COSBTlrUTIONAL   LHHTATIOIT — EXPBaDITCBKB  TO   SnPPIIBSS   Ihbus- 

RBCnOK. — That  portion  of  the  public  debt  created  to  meet  expendi- 
tures to  suppress  insurrectjon  does  not  fall  wlUiln  the  limit  of  sec  II, 
art  X  of  tlie  constitution  limiting  the  rate  of  taxation  tor  state  pur- 
poses to  four  mills  on  each  dollar  of  valnatioa.  In  re  State  Board  tf 
EquaUzatlon,  446. 
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Same. — In  the  absence  of  a  limitation  in  the  constitution,  tlie  power 
of  the  general  aesemblj  in  matters  of  taxation  is  plenary.  Tliere  being 
no  anch  restriction  upon  taxation  for  Buppreselog  an  insurrection,  tlie 
legislature  may  appropriate  any  enm  required  for  such  purpose,  and 
levy  any  rate  noceesary  to  pay  the  same,    lb. 

Sake — Inbvbhbction  Bokds. — See.  3,  art,  XI  of  the  coDBtitutiun, 
gives  to  the  general  assembly  power  to  contract  a  debt  by  loan,  wliich 
mu;  be  evidenced  by  bonds,  to  provide  for  appropriations  made  to  sup- 
press an  insnrrectlon.  No  limit  is  fixed  for  tbe  amount  of  such  in- 
debted neas.     lb. 

Samb.— Tlie  legislature  may  levy  a  special  tax,  If  neoesaary,  in  excess 
of,  and  in  addition  to,  tbe  four  mill  rat«  for  Btat«  purposes,  to  pay  tlie 
interest  and  pi-inclpal  of  insurrection  bonds.     lb, 

Capitol  BuiLDiNa  and  Casual  DBi'iciEircT  Bosds. — Indebtedness 
contracted  and  bonds  Issued  for  the  capltol  building  and  to  meet  casual 
deficiencies  in  the  revenue  of  the  state,  fall  witliin  tbe  ordinary,  not 
the  extraordinary,  expenses  of  the  state,  and  a  tax  levied  to  pay  the 
interest  and  principal  of  suoh  bonds  must  be  Included  In,  and  form  a 
part  of,  the  four  mills  general  levy  for  state  purposes.    lb, 

Obdinarf  asd  BzTBAOKSiHAiiT  PuBPOSKB. — Tlie  purpoBO,  whether 
ordinary  or  extraordinary,  for  which,  and  not  tlie  authority,  whether 
the  general  assembly  or  the  people,  bn  which,  a  state  debt  is  created,  is 
the  true  test  for  determining  wbetiier  its  payment  is  to  be  provided  for 
by  fixation,  within,  or  beyond,  tbe  rate  prescribed  by  the  oonslJtution 
tor  Btate  purposes,    lb. 

TAX  DEEDS:  See  TAX  SALES. 

TAX  SALES: 

Sale  to  Codntt. — Property  exposed  to  sale  for  taxes  must  be  offered 
to  private  bidders  from  day  to  day  until  tlie  sale  Is  concluded  before  it 
may  be  struck  off  to  the  county  in  default  of  another  bid.  Charlton  c. 
Kelly,  273. 

Affidavit  of  Publication. — Ad  affidavit  of  publication  of  notice 
of  sale  made  in  conformity  with  the  statute  and  filed  in  the  proper 
office  is  n  prerequisite  to  a  valid  tax  deed.     lb. 

JuDGUENT^RKTuBURBBHEirr  FOB  TAXES  PAID. — Action  to  remove 
a  cloud  fi'om  title,  the  cloud  consisting  of  a  tax  deed  under  which  the 
defendant  claimed.  Held,  the  tax  deed  having  been  found  to  be  void, 
tliat  the  decree  for  tlie  plalnUff  should  have  been  conditioned  to  talce 
effect  only  upon  payment  Into  court  within  a  reasonable  time  for  tha 
use  of  the  defendant  of  an  amount  siifSclent  to  reimburse  him  for  the 
amount  for  which  the  land  was  sold  at  the  tax  sale  with  interest  thereon 
and  penaltiesBspreecribedbysec.  3905,  Hills'  Ann.  State.,  togetber  with 
Uie  amount  of  subsequent  taxes  paid  by  him  and  interest  thereon  at 
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the  rate  dealgnated  In  lecttoii  3904,  or  else  there  should  Lave  been  » 
preliminitry  order  adjudging  the  plaintitf  to  pay  into  court  for  the  use 
of  the  defendant  the  amount  found  to  be  due,  and  upon  compliance 
tlierewith,  an  absolute  decree  establishing  the  ownership  in  the  plain- 
tiff,    lb. 

TOWN  SITES: 

Tbustbe's  Powkb— Stesbts.— a  trustee  nuder  the  town  site  acta  is 
not  authorized  to  designate  any  part  of  the  tract  in  possession  of  an 
actual  occupant,  as  a  part  of  a  street.     Laaghlln  v.  City  of  Denver,  255. 

Sauk. — A  conveyance  by  a  trustee  under  the  town  site  acts  so  vesta 
the  legal  title  in  the  giantee  that  one  who  was  not,  at  the  time  of  the 
conveyance,  a  beneficiary  under  the  trust  aud  inlevested  in  the  land, 
CHDDiit,  in  his  own  right,  thereafter  quesUou  the  validity  of  tUe  deed.   16. 

Tbustbb'b  Deed — Collatebal  Attack. — A  conveyance  by  the 
trustee  under  the  town  site  laws  Is  not  open  to  collateral  attack  hy  one 
wlio,  at  the  time  of  its  execution,  wsa  not  an  occupant  of  the  land  nor 
A  beneficiary  of  the  truat.     Uanlon  et  aL  c.  Hobton,  284. 

Evidence. — Parol  evidence  is  admissible  to  identify  the  land  men- 
tioned in  the  deed  of  a  trustee  under  the  town  site  acts.    lb. 

TRUSTEE'S  SALES  :  See  SALES  AND  MOBTQAGES. 

TRUSTS  AND  TRUSTEES  : 

Town  Sites — Tbubtee's  Powbb— Steebts. — A  trustee  under  the 
town  site  acts  Is  not  authorized  to  designate  any  part  of  the  tmct  In 
possession  of  an  actual  occupant,  as  a  part  of  a  stieet.  Laughlin  c.  City 
(tf  Denver,  255. 

Sake. — A  conveyance  by  a  trustee  under  the  town  site  acts  so  vesta 
the  legal  title  in  the  grantee  that  one  who  was  not,  at  the  time  of  tJie 
conveyance,  a  beneficiary  under  the  trust  and  interested  in  the  land, 
cannot,  la  his  own  right,  thereafter  question  tlie  validity  of  the  deed.  lb. 

Pabtnbbshu' — Rkai,  Estate — EviuBtfcB — Statute  of  Fbauds. — 
Title  to  real  estate  purchased  by  a  member  of  a  firm  in  connection  with 
the  Arm's  business  and  with  partnership  aaseta  is  held  In  trust  for  the 
firm,  notwi  til  standing  he  may  have  taken  it  lu  hla  own  name.  Parol 
evidence  is  admissible  to  show  the  trust  The  statute  of  frauds  is  not 
applicable  to  such  a  case.     Hodgson  v.  Foaler,  278. 

CoTEKANT. — An  interest  acquired  by  a  tenant  in  common  by  purcbaee 
of  an  outstanding  title  or  by  redemption  from  a  foreciosnre  of  the  com- 
mon property  Inures  to  the  benefit  of  his  cotenants  upon  contribution 
by  them  of  their  proportionate  part  of  the  price.     16. 

Release — Sale. — When  a  note  secured  bj  inortj;age  or  deed  of  trust 
lias  been  paid,  or  the  Indebtedness  thus  represented  released,  no  valid 
sale  can  be  had  under  tbe  powers  granted  in  the  mortgage  or  trust  deed. 
Coier  D.  Barth,  SI. 
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Redkuption. — A  Bale  under  aa  ordinary  deed  of  trust  generally  cuts 
off  the  traster's  right  to  redeem,  but  when  a  creditor  having  two  deeds 
of  trust  of  diffei-ent  priorities  upon  the  Batne  property  for  different  debts, 
enforceg  the  junior  lien  and  bids  in  the  property  at  the  gale,  and  then 
enforces  tlie  superior,  he  opens  the  right  of  redemption  from  the  flrst 

Tbustek's  Sales. — When  the  power  of  gale  In  a  trust  deed  provides 
that  the  sale  shall  be  for  cash,  the  trastee  is  not  bonad  to  accept  the 
highest  bid,  unless  it  be  fur  cash  and  bona  Jlde.  If  througli  mistake, 
he  strike  off  the  property  to  the  wrong  person  or  to  one  not  in  a  position 
to  comply  with  his  bid,  he  may,  in  the  exercise  of  a  wise  discretion, 
when  substantial  jusUce  can  be  done  and  the  rights  of  Interested  paities 
l>e  protected,  select  the  proper  bidder  Co  whom  the  sale  should  be  made 
and  the  deed  be  given.     lb. 

AppLiCATiojf  OF  PuBcHASE  MoNKT.— The  facl  that  a  trustee  has 
not  properly  applied  the  proceeds  of  a  sale  is  not  aground  for  canceling 
his  deed  or  fur  setting  sside  the  sale,  as  against  a  bona  fide  purcliaser, 
especially  where  the  deed  of  trust  absolved  the  purchaser  from  the 
responsibility  of  seeing  to  the  application  of  tlie  purchase  money.     lb. 

Trustee's  Sale — Uiohest  and  Best  Bid. — If  no  one  but  tlie  otroer 
of  the  note  bids  at  a  trustee's  sale,  his  offer  in  the  sense  of  the  term  as 
used  in  the  trust  deed,  Is  the  "  highest  and  best  bid."  Where  the  trust 
deed  provides  that  the  trustee  must  sell  for  the  highest  and  best  price, 
this  does  not  mean  that  no  sale  is  legal  unless  there  are  three  or  more 
bids.  If  only  one  bona  fide  bid  is  made,  it  is,  in  the  laagunge  of  the 
instrument,  "  the  highest  and  best  bid."     Latkrop  v.  Tracj/,  382. 

Same — Coupetitioh. — Where  a  full  and  fair  opportunity  is  given  to 
bidders  to  participate  and  there  is  no  ooUusIoo,  the  requirement  as  to 
CompeUtloa  is  fulfilled.     lb. 

Same — Houn  op  Sale. — Sale  advertised  by  trustee  to  take  place  at 
ten  o'clock,  hut  which  was  actually  made  at  half  past  ton  o'clock,  was 
not  a  depai-ture  from  the  notice.  The  law  does  not  lecognlze  fractions 
of  an  hour.  Under  the  notice  tlie  trustee  was  not  required  to  sell  pre- 
cisely at  ten  o'clock,  but  might  sell  at  any  time  during  tlie  hour.     lb. 

Same — Inadeijuacy  of  Price. —  Here  loadequacy  of  price  is  no 
ground  for  setting  aside  a  trustee's  sale,  if  otherwise  properly  con- 
ducted,    lb. 

Samb,  —The  fact  that  on  account  of  the  stringency  of  the  times  prop- 
erty did  not  bring  its  full  value,  and  a  party  thereby  loses  lier  equity 
Id  the  property,  is  unfortunate,  but  Is  no  legal  i-eason  wliy  the  court 
should  depail  from  the  unquestioned  rules  of  law  that  govern  such 
oases,  and  arbitrarily  give  plaintiff  a  further  opportunity  to  protect  her- 
self, when  she  does  not  even  claim  that  another  sale  would  enable  her 
to  do  so.    lb. 


b,  Google 


TRUSTS  AND  TRUSTEES— Continued. 

RIOUT6    AcqUIHKD   BT    FOHifCLOHUKE    UHDEB    ASBEKHEHT. A  tai9- 

clueure  of  a  deed  of  trust  under  ftn  ngreemeDt  that  n  third  party  shall 
take  the  title  at  the  f»recloaure  sale  aa  trustee  fur  the  benelit  of  the 
holder  of  tlie  note  uecui-ed  by  aucli  deed  of  tiust  and  others  interestod 
In  the  title,  and  thereafter  aell  the  aame,  or  oegotiata  a  loan  thereon, 
vesta  the  title  Id  such  trustee  subject  to  the  right  of  the  holder  of  tlie 
note,  to  be  repaid  from  such  property  the  amount  represented  by  such 
nute  fur  which  such  hulder  has  a  lien  relating  back  to  the  deed  of  trust 
under  which  such  title  was  acquired,  and  an  to  others  interested  in  the 
title  such  trustee  holds  the  title  subject  to  such  riglit  of  tlie  holder  of 
tbe  note,  and  likewise  subject  to  any  liens  thei'eon  created  by  such  in- 
terested parties.     Poole  n.  Loioc,  473. 

Tbcst  Fund — Liability  of  Tbustee.^Id  order  to  subject  a  private 
estate  of  a  defaulting  trustee  to  the  payment  of  the  trust  fund  that  has 
been  by  bim  wrongfnlly  coDTerted,  It  is  not  necessary  to  trace  sucli 
funds  into  an;  particular  property,  but  it  must  be  clearly  shown  tliat  it 
went  into  and  was  used  for  tbe  beoeflt  of  such  estate.  Eoplcin*  d.  Burr 
<t  Ktiapp,  602. 

WATEK  EIGHTS: 

PBIOBTriBB — Rebebvoib.  — Where  reasonable  diligence  is  used  In 
prosecuting  tbe  construction  of  a  reservoir,  priority  to  the  use  of  water 
should  date  from  the  time  of  begluni^,  and  not  from  the  completion, 
of  the  work.  Ifater  Buppli/  and  Storage  Co.  e.  Larimer  cfi  Weld  tr. 
Co.,  322. 

PuiOBiTiEB — Dbcbeb. — In  a  proceeding  to  adjndiente  the  prioritle* 
of  right  to  the  use  of  water,  a  decree  was  entered  determining  the 
carrying  capacity  of  an  enlargement  of  a  dlt^b  without  tlie  fact  that 
actual  appropriation  of  water  had  been  made  of  Increased  quantity 
intended  to  he  carried  by  the  enUi^ment,  and  providing  that  If  the 
appropriation  Intended  to  be  made  should  in  fact  be  made  with  dne 
diligence,  tlien  the  priority  of  such  eDlargement  should  date  from  the 
time  of  beginalng  work  on  tbe  enlargement  Afterwards  a  supple- 
mental decree  was  entered  reciting  that  the  work  referred  to  In  the 
former  decree  had  been  completed,  and  that  h;  reason  thereof  said 
ditch  was  entitled  to  the  priority  dating  from  the  time  of  commencing 
work  on  the  enlargement.  Ileld,  that  the  latter  decree  supplemented 
the  former,  and  that  tbe  two  taken  together  oonstitut«d  the  decree  In 
the  case.     lb. 

CABKYiNa  Capacits — Res  Adjuuic.^ta. — In  a  proceeding  to  adjudi- 
cate the  priorities  to  use  of  water  for  irrigaUng  purposes,  the  det«rnilii- 
ation  by  the  court  of  tbe  carrying  capacity  of  a  ditch  Is  res  o^'udicata 
and  cannot  be  attacked  in  a  collateral  proceeding  after  the  statutory 
time  for  reformation  or  review  in  the  court  of  original  jurisdiction  has 
expired  aud  the  time  for  appeal  has  elapsed.    A  mistake  of  tlie  court 
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In-  computing  the  carrjring  oapacltr  caaaot  be  -eoirected  in  mitih  pro- 

oe«d)Dg.    lb. 

Fii.iNS  Plat— Statute.— Sec.  22S5,  Milli'  Ana.  Stats.,  requiring  a 
map  aUowlug  oertain  thiaga  to  be  filed  withia  ninety  days  after  tbe 
construction  or  enUrgeroeat  ot  any  ditch,  canal,  or  feeder  for  any  ditch 
or  reserroir  taking  water  directly  from  any  natural  stream  for  irrlga- 
tloQ,  appllea  only  to  ditches,  canole  or  feeders  for  reservoits  of  the  de»- 
ignated  capacity,  taking  water  directly  from  a  natural  stream.  Ditclies, 
etc.,  taking  water  from  a  natural  stream  indireetfy  through  some  pre- 
viously constructed  conduit,  or  dltclies  of  other  capacities,  or  those  tak- 
ing water  from  an  artificial  stream  do  not  Dome  wltjiln  the  proviaioni 
of  the  statute.    lb, 

Hkad-oatk  Tapping  otheb  Canal — AppBoi-iHATfOM  rnom  Nat- 
ural Stream. — Tlie  fact  tliat  the  head-gat«  ot  the  feeder  at  a  reservoir 
taps  anotlter  canal  and  aot  the  stream  Itself,  Is  not  oonclusiTe  evidence, 
if  in  fact  it  is  any  evidence,  of  an  intention  not  to  mako  aa  appropria- 
tion of  the  water  of  the  nataral  stream.  If  a  company  can  make 
arrangenient  with  the  owner  of  a  canal  wliereby  it  may  put  in  the  canal 
a  head-gate  and  use  the  canal  itaetf  na  a  conduit  for  carrying  the  water 
directly  from  the  stream  to  su«h  head-gate  and  thence  by  its  own  feeder 
canr  the  water  of  tbe  stream  to  Its  reservoir  for  atoraf e  purposes,  that 
IB  a  matter  of  contract  between  the  two.  Such  a  right  miglit  be  ac- 
quired by  coademnatioB  In  a  proper  eaae  (Mllla'  Ann.  Stats,  seo.  2203, 
Gon.  Stats,  sec.  IT18)  and,  of  courae,  by  contraot     lb. 

Deoreb — iRTERFBKTAnoM. — In  a  proceeding  adjudicating  the  priori- 
tJea  ot  water  rights,  a  decree  was  entored  containing  this  clause :  "  When 
said  ditch  and  i-eaervoirs  are  fully  completed.  If  there  shall  be  a  scarcity 
of  water  so  that  the;  cannot  be  filled,  then  tbe  right  to  tbe  full  use  ol 
eald  priority  in  said  ditch  and  reservoirs  shall  date  from  the  timeot 
their  completion."  Held,  that  the  llmitattoB  of  the  priority  to  the  com- 
pletion of  tbe  work  applied  to  the  ditch  as  well  aa  to  tbe  reserTOirs, 
Water  Supply  and  Storage  Co.  v.  Tetmey  et  al.,  Hi. 

Decree — Authoritt  of  Coubt.— Ib  a  proceediag  to  adjudicate  pri- 
orities to  use  of  water  under  our  irrigation  statutes,  the  district  court 
has  no  authority  to  give  any  definite  decree  In  favor  of  a  ditch  not  then 
complete.     lb. 

Samb. — A  decree  limiting  tJie  prioritlea  of  a  ditch  to  the  eompletion 
of  the  work,  pronounced  by  a  court  having  jurisdiction  of  the  subjecb- 
matter  ot  the  person,  and  to  enter  tbe  particular  judgment,  and  not 
appealed  from,  cannot  collaterally  be  attacked  and  set  aside,  even 
tliougb  an  erroneous  conclusion  was  reached.    lb. 

EiTOPFEL.— Evidence  examined  and  held  not  sufficient  to  create  an 
estoppel.    lb. 

CoBPOEATB  powBBB— Who  mat  Qobstion.— The  power  ol  a  new 
company.  Incorporated  to  obtain  an  additional  water  supply  for  tha 
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ownera  of  water  lights  in  a  oertain  ditch,  to  pnrcUOM  the  water  right* 

of  sncb  ditch,  oats  only  be  queatloaed  bj  the  state.    lb. 

CoHTKTANCK. — A.  wat«r  right  1b  a  dtatiDct  subject  of  grant,  and  maj 
be  conveyed  either  with  or  without  the  laud.  Whether  a  deed  to  land 
ooDTeyi  the  water  light  depends  upon  the  intantlun  of  the  grantor,  to 
be  gathered  from  the  expreu  terms  of  the  deed;  or,  when  the  deed  is 
silent  as  to  the  watar  rlgbt,  from  the  precamptloii  that  arises  from  the 
oircumstanoe*,  and  whether  laeh  right  is  or  Is  not  neoessarjr  to  the  I>eii- 
eficlal  enjoyment  of  the  land.    Oeheicitt  v.  Todd,  464. 

JUBiSDIOTioiT  OF  DiaTBiCT  CoiTBT. — Under  sec.  11,  arL  6  of  the  con- 
atltutlon,  the  district  courts  of  the  state  had  full  and  complete  jurisdic- 
tion to  hear  and  determine  water  priorities,  prior  to  the  irrigation  acta 
of  1S79  and  1861.  These  acts  were  passed  for  the  purpose  of  establish- 
ing a  system  of  proeedure  whereby  the  appropriatora  of  water  on  any 
particalar  stream  oonld  have  their  priorities  and  rights  determined  in 
one  proceeding;  and  they  do  not  attempt  to  limit  or  extend  tlie  juris- 
dietion  of  tlie  district  court  as  to  such  rights.  The  evident  purpose  of 
see.  2  of  the  act  of  ISSl  (Mills'  Ann.  Stata.  sec.  2401)  In  regard  to  the 
publication  of  sec.  1  of  said  act  (HIIU'  Ann.  StAU.  sec.  2400)  was  to  ad- 
Tiae  parties  of  its  enactment,  that  they  might  protect  their  right  to  the 
use  of  water  by  ftlingastatementof  claim  as  therein  provided;  but  fail- 
ure to  flle  snob  clfdm  in  no  way  prejudices  their  rights,  or  precludes 
them  from  thereafter  flUng  the  same  in  any  proceeding  tliat  might  be 
instituted  under  sec.  4  of  the  act  (Hills'  Ann.  Stata.  section  2403).  The 
fact  that  sec.  1  was  not  published  aa  directed  in  Dec.  2  doee  not  affect 
the  Jurisdiction  ol  the  district  court  to  hear  and  determine  such  priori- 
ties.    Broadmoor  Stock  Co.  v.  Brooluide  Water  Co.,  541. 

DouaancUsK. — The  preferencerighttotheusaof  water  for  domestic 
purposes  Incident  to  riparian  ownership  cannot  be  conveyed  separate 
and  apart  from  the  land,  nor  diverted  for  auoh  use  by  a  company  through 
a  pipe  line.    lb, 

Dbcbbb. — To  constitute  a  valid  appropriation  of  water  within  the 
meaning  of  the  constitution  and  statute,  the  water  diverted  must  be 
applied  to  a  beneficial  use,  and  the  referee  must,  from  the  evidence, 
ascertain  the  existence  of  such  fact  before  he  can  award  any  priority  to 
a  ditch.  But  It  is  not  necessary  that  a  decree  shall  state  upon  its  face 
that  the  water  appropriated  was  applied  to  a  beneficial  nse.     lb. 

VAUum  or  Dkobek. — A  decree  which  describee  the  ditch  by  width, 
depth  and  length  and  by  specifying  tlie  number  of  acres  of  land  to  be 
irrlg^ited,  is  sufficiently  certain  as  to  the  amount  of  water  intended  aa 
the  capacity  of  tlie  ditcli,  to  uphold  the  decree,  especially  after  the  time 
for  reargument,  review  or  appeal  has  expired.  Wliile  it  fails  to  atate 
the  amount  of  water  appropriated  by  cubic  feet  per  second  of  lime,  or 
the  grade  of  the  ditch,  the  amount  of  water  required  to  litigate  a  given 
number  of  acres  can  easily  be  ascert^ned.     lb. 
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Estoppel. — The  conduct  of  detcDdant's  grantors  la  BtUDdlDgbjrnhile 
third  parties  expended  money  In  the  ftcqulsitiuD  of  valuable  rigbta  upon 
tiie  atren^  of  this  decree,  estops  defendant  from  assaillDg  its  vslid- 
fty.     lb. 

WATER  WORKSr  See  CITIES  AND  TOWNS. 


Contradiction  of  WirNRSS. — A  pnrty  oalliog  a  witness  is  not  pre- 
cluded from  proving  the  truth  of  any  pnrticulitr  fact  In  direct  cuntra- 
dlctloD  to  the  testimony  of  such  witness,  even  where  it  may  collaterally 
have  the  effect  of  showing  that  the  witness  was  generally  unworthy  of 
belleL     Brovm  r.  Tourte  lotto,  204. 


ir^///.. 


b,  Google 


b,  Google 


b,  Google 


b,  Google 


b,  Google 


b,  Google 


